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PREFACE. 


Xm  impofflng  upon  myself  the  task  of  compiling  this 
Treatise^  I  was  not  at  first  fuUy  aware  of  the  time 
and  labour  that  would  be  necessary  ;  or  that  the  al-* 
terations  under  the  statute  6.  Geo.  IV,  c.  120,  were 
of  so  extensive  a  nature  as  I  have  found  them,  in  re- 
gard to  the  Forms  df  Process  inthe  Jury  Courts  and 
Temd  Courts  as  well  as  in  the  various  departments 
of  the  Court  qf  Session.  But  having  pledged  my 
word  to  jframe  a  manual  that  should  *  contam,  in  the 

*  compass  of  an  octavo  volume,  sufficient  instructions 

*  to  liable  the  young  practitioner  to  raise  properly, 
'  to  carry  on  correctly,  and  to  perfect  by  decree  and 
'  diligence,  every  process  that  occurs  in  the  practice 
<  of  the  Court  of  Session,'  I  did  not  shrink  from  my 
pnrpose. 

That  a  book  of  this  description,  in  a  more  or  less 
detailed  form,  was  a  desideratum  in  the  writet^s 
ekambor^  long  before  these  new  r^ulations  called  it 
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forth,  will  readily  be  acknowledged.     How  the  task 
has  now  been  performed,  it  is  not  for  me  to  say. 

Could  I  have  persuaded  myself,  that  any  one  of 
the  Treatises  on  Forms  of  Process  now  extant,  or  all 
of  them  put  together,  embraced  the  range  I  have 
chosen,  or  contained  what  was  necessary  to  en- 
able the  young  practitioner  to  go  on  satisfactorily 
with  his  business,  even  without  regard  to  the  ma- 
terial changes  arising  out  of  the  new  regulations  un- 
der the  recent  statute,  £  should  willingly  have  for- 
borne to  enter  deeply  into,  the  subject. 

.  But  perceiving  clearly  that  the  reverse  of  all  this 
is  the  case,  as  regards  the  Court  of  Session  :  That 
•the  last  excellent  writer  on  the  Forms  of  Proce» 
before  that  Court  (Mr  Ivory)  not  only  omitted^  but 
declared  his  purpose  to  abstain  from,  dl  detiik  as 
to  Public  jR^fisters,  and  ike  manner  of  eoniiuc^ 
ing  hufiiness  in  the  differ eM  pMic  offices :  TluEt 
even  the  late  Mr  Scotfs  tract  as  to  the  BiO^Cham^ 
Jber  practice  had  become  obsolete :  That  Mr  Rus- 
sell's once  excellent  Form  of  Process  Jbr  the  Jury 
Xkmrtf  (published  in  18170  ^^bs  not  only  long  ago 
out  of  print,  but  his  Appendix  of  relative  acts  of 
sederunt,  regulations,  and  forms  of  writs,  whdfy 
repealed  by  subsequent  acts,  without  the  slightest 
.prospect  of  a  new  Treatise  from  his  hands :  That  in 
this  particular  department  Mr  Ivory's  book  was  in  no 
better  plight,  being  composed  in  1818,  recently  after 
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Ur  Russell's,  solely  with  reference  to  iheftrH  Jury 
Court  act,  and  its  relative  r^peaikd  acts  qf  seden^at  t 
Thmt  lie  too,  (occupied  with  higher  and  better  oonr 
cems,)  indicated  no  puqpose  to  fill  up  this  gsp : 
That  even  the  Chapter  in  his  book  regarding  the 
Form  of  IVocess  in  the  Court  of  TeindSj  (originally 
the  woik  of  a  friend,)  was  not  likely  to  be.  adapted  to 
the  new  regulations  :  In  short,  that  there  is  net^nj 
Form  of  Process  now  in  print,  or  fiirdicoming,  em- 
bracing  the  matters  treated  of  in  the  present  Work, 
or  at  all  adapted  to  ih^  new  reg^ohilions  :--*I  there- 
fere  trust  to  be  forgmn  for.^Aas  aHemfft  to  Hnwiniyh 
die  friction  of  a  complicated  BMchine,  ^d  to  mac- 
admmse  thtroad  tojwutitx^ 

Hie  giMter  part  of  my  mstenals  had  been  loaig 
Amiliar  to  me,  and  were  at  hand  :  others  of  them  I 
had  to  search  lor  jn  the  Public  Registers,  and  to  piO- 
cuie  from  different  offices.  But  although  1  did  in- 
tend to  have  finished  the  work  early  in  the  seaaioa,  I 
do  not  now  regret  that  smne  consiiilerable  tw^e  has 
been  unavoidably  consumed  in  combininff  these 
Met  materials,  with  the  mass  of  new  soatter  con- 
tained in  the  many  excellent  acts  of  sedeiimt  recent- 
ly passed.  Some  leisure  has  thus  also  been  aflforded 
to  observe  the  practice  of  the  Court  under  the  nAw 
fcgulations* 

•         •     • 

All  this^  however,  has  tended  to  swell  the  Work  to 
rather  an  unwieldy  octavo  volume  ;  and  therefore) 
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although  it  is  paged  and  numbered  throughout  as 
tme^  and  may  be  so  bound  up,  if  deemed  necessary,  I 
have  thought  it  right  to  divide  it  into  two  vdbim^' ; 
either  of  which  contains  five  or  six  distinct  Titles, 
canqJkte  in  themsdves  as  to  the  matter  embraced  by 
them,  and  may  thus,  unless  when  reference  is  made 
to  the  statutes  and  acts  of  sederunt  in  tlie  Appendh: 
anntaed  to  the  Second  Volume  only,  be  convenient-* 
ly  used  in  tibe  absence  of  the  other. 

Besides  the  Intraductian,  and  a  detailed  accoimt 
of  the  JPubUc  JReffisters ;  forms  of  personal  diU^ 
ffence,  ftc. ;  Volume  First  contains  the  new  Forms 
of  Fh)cess  before  the  Ouien-Hbuse^  Inmer^Ebuse^ 
and  BUUCkofnher.  The  Second  Volume,  again,  in 
addition  to  real  dUiffence^  contains,  among  other  7Vr 
tles^  Title  X.,  the  entire  new  Form  of  Process  before 
dteJury  Court;  and  Title  XL,  the  entire  new 
Form  of  Process  before  the  Court  of  Teinds  ;  with 
the  relative  statutes  and  acts  of  sederunt.  Bad  the 
Jury  Court  styles  qf  writs  and  notices  annexed.   ' 

The  Book  throughout  beii^  analysed  and  ditided 
into  Titles,  Chapters,  Sections  and  Sub^SectionB,  the 
Pmctitioner,  it  is  not  doubted,  will,  by  the  help  of 
Me  TaNe  of  Contents,  (without  the  aid  <^  a  s^iarate 
Index  Materiarumf)  readily  find  any  subject  contain- 
ed in  it,  under  its  proper  head,  with  as  little  refe- 
rence to  other  titles  or  heads  ais  is  consistent  Witii  bre- 
vity and  perspicuity. 
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It  is  not  immateml  to  notice^  that  while  I  have 
endeayoured  to  embody  the  various  clauses  in  the 
very  worda  of  the  statute  George  lY.  and  relative 
acta  of  aederonty  undar  thedifferei^t  nfppropriate 
heads  and  bxaocbes  of  the  sal]{ject»  andhaye  aa  seU 
dom  aa  possible  taken  upon  myself  to  interpret  th« 
mmning  of  a  donbtfiil  clause^  yet  if  in.any  instance 
I  h«f  e  &Uen  into  a  mistake,  or  £iueued  loranfft  the 
means  of  eomectioii  are  always  at  hand ;  far.  the 
reader  may  at  all  times  consult  the  acts  themselves, 
which  are  accordingly  annexed  in  the  4ppendix. 

■  -    •      •  0 

As  to  the  more  anoientfonM  still  in  forc^  parti- 
cularly those  regarding  rad  diligence,  and  some 
Qtheis^  1  have  set  them  down  as  I  was  taught  them  j 
ffmgp  at  the  same  time,  the  necessary  reference  to 
autboifties,  idierever  the  point  njfpeaxpd  doubtful  or 
nqiortant. 

To  render  the  Work  accurate  in  all  its  branches, 
I  have  not. spared  my  friends  in  the  various  public 
offices,  best  qualified  to  aid  me  in  the  details ;  and 
I  now  b^  leave  to  tender  all  of  them  my  sincere 

To  the  Messrs  Robertsons,  Keepers  of  the  Records, 
I  xmef  in  a  special  manner,  my  grateful  acknow- 
Ulgmeqits  for  the  kindness  with  which  they  permit- 
ted me,  for  weeks  together,  to  prosecute  my  mare 
ancient  researches  ;  a  permission,  of  which  the  reader 
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will  perceive  from  the  Introduction,  I  liberally  avail- 
ed myself. 

The  Fbrm  qfppoceu  befiMrt  the  Jury  Courts  and 
the  Form  of  Process  bejbre  the  Cowrt  of  Temds^ 
haye  severally  been  pemsed  and  revised  with  much 
care  by  official  gentlemen  connected  with  diese  de* 
jmrtments,  well  qualified  to  assist  nie;<— *no  mean 
ffuarantee  of  the  accuracy  of  these  important  branches 
of  the  Work.  I  beg  to  return  them  my  best  thanks 
for  their  many  valuable  suggestions,  and  for  the  rea^ 
diness  with  which  they  complied  with  my  request. 

Edinburgh,  S.  North  James's  Street*  ) 
15th  Fehmary  1826.  J 
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NOtE  L 

Since  puttiDg  this  Tabk  of  ConiaUs  to  pres^  a  sttpple^ 
meatary  act  of  sederunt  has  been  passed,  14th  February 
1826,  whereby  the  Lords  enact  and  declare, 

§  1.  That  when  reclaiming  notes  are  given  in  to  the  Inner-* 
House  against  interlocutors  of  a  Lord  Ordinary,  in  the 
course^  of  preparing  a  cause,  the  counsel  for  the  peti- 
tioner shall  come  prepared  to  shew  cause,  ai  the  momng 
qf  Ae  note  in  the  roll  (^sinffte  bills,  why  the  note  should 
be  sent  to  the  roll  for  further  hearing ;  and,  if  sufficient 
cause  be  not  then  shewn,  the  note  shall  be  de  piano  re- 
fused :  And  in  so  far  repeal  the  6th  section  of  the  act  of 
sederunt^  passed  on  12th  November  last.  (See  A{^>en* 
dix.  No-  XLV,) 

§  2«  And  the  Lords  considering,  that  when  the  Lord 
Ordinary  on  the  Bills  takes  a  case  in  the  Bill-Chamber 
to  report  to  the  Inner-House,  the  interlocutor  which 
he  afterwards  pronounces  thereon,  on  so  advising  with 
the  Lords,  although,  in  point  of  form,  bearing  to  be 
the  interlocutor  of  the  Lord  Ordinary,  is  in  reality  the 
judgment  of  the  Inner-House,  eiuu^  and  dedare.  That 
they  will  not  receive  a  reclaiming  note  against  any  such 
interlocutor  of  the  Lord  Ordinary  on  the  Bills,  pro- 
nounced after  advising  with  the  Lords. 

NOTE  II. 

With  reference  to  what  is  stated  at  p.  198,  and  else- 
where, as  to  the  competency  of  advocations  of  inialoculorp 
judgments  of  inferior  courts,  allowing  proofi  in  causes  above 
L.40,  it  may  be  here  noticed,  that  the  First  Division, 
afi;er  consulting  with  the  Second  Division,  and  the  per- 
manent Ordinaries,  found,  that  an  <  interlocutor  ordaing 

<  a  judicial  examination  of  a  party  before  closing  the  record^ 
^  is  not  a  proof  m  the  sense  of  the  40th  section  of  the  sta- 

<  tute/   Turner  r.  Gibb  and  MacdoAald,  11th  Feb.  1826. 
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In  s  drjr  practical  treatise  upon  fonns  of  proeeM,  it 
were  out  of  pkce  to  be  entering  minutely  into  the 
nuiie  ancient  modes  of  administering  jitstiee  in  jSkxrt- 
land.  The  yoong  practitioner  may »  without  culti< 
▼ating  this  branch  of  knowledge,  become  an  useful 
and  ^dent  man  of  business.  Some  slight  traceat 
by  way  of  i^etch»  may  however  be  here  left,  which 
he  can  fill  op  for  hknself  aa  he  shall  find  occasion,  or 
ne&A  the  sutg'ect 

Long  after  the  legislative  powers  had  become  rest- 
ed in  the  Crown,  only  in  conjunction  with  the  Parlia* 
aent,  or  Great  Coimcil  of  the  nation,  the  King  eou'' 
imned  to  exereise  the  supmme  jndidal  as  well  as 
^seeotiTe  authority ;  and  the  powers  of  the  Gneat 
Barons,  faoIdSng  directly  of  the  Crown,  as  jexetJcised 
within  their  own  territories  and  jurisdictions,  were 
Kttlemfetaortotlioseof  the  Kmg  himself.  Asepam^ 
taoncame,  in  process  of  tim^  to  be  made  of  the  judi^ 
dsl  and  eKOCotiveftmctions  j  and  centuries  have  gone 
by  smoe  tlie  jofliieial  authority  was  ceded  by  the  Crown 
to  the  Judges  of  the  land* 

Ab  jet  the  CoUege  of  Justice  was  not.    But  the 
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supreme  court  of  judicature  in  civil  matters  was  the 
Parliament,  before  which  the  more  impor- 


tie  Stpnm  tant  causcs  were  brought  and  insisted  in. 
The  decisions  of  inferior  judges  were  also 
reviewed  by* this  tribunal.  It  is  true,  that  m  ihe 
Chamberlain  Aires^  from  time  to  time,  appeals  and 
challenges  of  decreets  pronounced  by  the  magistrates 
and  bailies  within  burgh  were  also  entertained  and 
determined.  But  these  were  comparatively  unimpor- 
tant ;  and  it  should  rather  seem  that  an  appeal  from 
the  Chamberlain's  decision  might  be  made  to  the  Par- 
liament, or  King's  Council.  Indeed,  the  office  of 
Chamberlain,  like  that  of  Dean  of  Guild,  was  chiefly 
directed  to  the  controlling  and  superintending  of 
weights  and  measures,  customs,  &c. 

By  an  act  of  the  19*  James  L  *,  the  administration 
jfO^riof  of  justice  in  the  inferior  courts  is  thus  no- 
^^^  ticed :  *  Gth^  Item^  It  is  ordanyt  that  thar 
*  be  maide  offidars  and  ministeres  of  law  throu  all  the 

<  realme,  that  can  and  may  hald  the  law  to  the  Kingjls 
«  ccmimons,  and  sik  as  has  sufficiently  of  their  aWin, 

<  qohairthrou^e  thai  may  be  punystgif  thai  trespaaa: 

<  And  gif  ony  be  infeft  of  sik  offices  of  before,  aaii 
'  are  not  sufficient  to  minister  thame  in  j^per  pei^ 

<  80ne»  that  utheris  be  ordanyt  in  thar  ste4a ;  for  the 

<  quhilks,  thai  tiiat  has  sik  offices  of  the  King,  in  iee 

<  be  haldin  to  answer  to  him  gif  thai  trespass/ 

Touching  the  same  sul]()ect»  although  erf*  a  more 

*  26th  May  1424. 
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nodeni  date,  there  is  the  following  act  of  James  IV, 
ei  M  *  :  '  Item,  It  is  statute  aad  ordanit  throw  all  the 
realme,  that  ail  barronis  and  fineehaldms,  that  ar  of 
substsnce,  put  their  eldest  sonis  and  airs  to  the 
acalis  ira  thai  be  aught  or  nyne  zeiris  of  age,  and 
tfll  lemane  at  the  fframer  sculis  quhill  thai  be  com- 
petentlie  foimdit,  and  have  perfite  latyne :  And 
thereafter  to  ranane  thre  zers  at  the  sculis  of  art 
and  jor^  sua  that  thai  may  have  knawledge  and  un- 
derstanding of  the  lawiSy  throw  the  quhilks,  jus- 
dee  may  reign  universallie  throw  all  the  realme, 
sua  that  thai  that  ar  sherifs  or  jugeis  ordinaris  un- 
der the  Kingia  Hienes  may  have  knawledge  to  do 
justice,  that  the  pure  pepill  suld  have  na  neid  to 
seik  our  Sovraoe  Lordis  principall  auditoris  for  ilk 
small  injure.  And  quhat  baroun  or  freehalder  of 
substance  that  haldis  not  his  sone  at  the  sculis,  as 
said  is,  haveand  na  lauchefull  essonze  hot  failzies 
ferein,  fira  knawlege  may  be  gottin  thairof,  he  sail 
pay  to  the  King  the  soume  of  twentie  pound/ 
The  due  administration  of  justice  in  the  inferior 
judrntories  was,  ftom  time  to  time,  enjoined,  so  that 
the  Kii^  and  Parliament  might  not  be  overburdened 
wilh  causes.  By  act  James  I.  cap.  45  «t,  it  was  sta- 
tute, '  Mem,  Anents  billes  of  con^laints,  the 
^  quhflkia  may  not  be  determined  be  the  Parliament, 
'  fisr  divers  causes  bdanging  the  commoun  profite 
'  ef  the  reafane.  It  is  wdaiDed  that  the  billes  of  com- 
'  plaints  be  execute  and  determined  be  the  judges 

*  ISlh  June  1496.  f  12Ui  Morab  1424-5. 
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<  and  officiares  of  the  courts  to  qaham  thai  pertam 

*  of  law ;  outher  justice,  ehalmerlane,  scfaineffes,  bai« 

<  lies  of  burrowes,  barrons,  or  utbere  s^rituaU  judges, 

*  gif  it  e^ris  to  theme.  To  the  qukilkis  judges,  all 
^  and  sindrie,  the  King  sail  give  strait  oommande- 

*  ment,  alsweil  within  regalities  as  outwith,  under 

<  all^  paine  and  charge  tliat  after  may  follow,  that 

<  alsweil  to  pure  as  to  rich,  hot  fraud  or  favour,  they 
^  doe  full  law  and  justice/  Similar  injunctions  were 
given  by  acts  1469,  cap.  37, 1487,  c.  105,  and  1475, 
cap.  23.     This  last  bears,  *  Itemj  Anent  the  admim- 

<  stratioune  of  justice,  dvile  actions,  and  complaints 
'  throw  all  the  realme  in  time  to  come.  It  is  statut 

*  and  ordanit,  that  all  parties  complenzeand  ^nO  first 

*  pass  to  thare  juge-ordinar,  and  pursew  justice,  aad 

*  that  the  ordinaris  sail  ministere  diaim  justice,  with- 
'  out  parcialite  or  sleuth/ 

One  substitute  for  the  King  and  Council  was  the 

Lordt  Audi-  ^^^^^^^^  of  a  sclcct  number  of  peRons 
<^'*  at  the  beginning  of  each  session  of  P^lia- 

ment,  called  Lords  AudU&rs^  or  Dammi  AudikMres 
eUcH  ad  causas  et  quuerdas  Urmmandas^  tot  the 
special  purpose  of  hearing  and  deciding  causes,  and 
reviewing  the  decisions  of  the  inferior  judges,  du* 
ring  the  sitting  of  Parliament.  Another  substitute 
was  the  nomination  by  the  King  of  c^tain  Lords 
and  othen,  called  the  JSes9ian,  or  Lords  of  the  Ses- 
sion, who  had,  howeiwer,  to  hear  and  determine  cauaes 
when  Parliament  was  not  sitting.     Accordingly,   it 
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was  fltitaite  fay  act  40.  Janes  L  cap.  19  %  '  That 
TbLordsoT  *  ^^  King's  ChaaKeUar^  and  with  hpa  wr- 
^smmm.  *  tane  diflcnet  peESQiis  of  the  tkvee  Statas, 
^  to  be  dkogyn  asid  deputbe  oure  Skyrereiii  Lorite  the 

*  King,  sail  sit  fra  hyn  furthe  threle  tymis  in  the 

*  aeir,  q«hair  the  King  likes  to  coDummde  thaim, 
'  quhilk  aal  \bxw,  eiamine,  eenckide  and  finallie 
^  detanoyBe  all  and  aindry  eomj^ynts/  causes  and 
'  qaeacUs.thst  may  be  determynit  be&r  the  Kin^s 
'  GoDsaie,  die  JipihSk  penones  sail  hafe  tbai^  ei- 

'  pence  ef  the  parties  fiindyn.faiityee>  end  of  tlwr'. 
'  aniaariity  pr  utber  ways  as  boa  plesande  to  ouie 
'  Sotferane  Lord  the  King.' 

A  similar  act  was  pass^  19th  Janiiary  144f9 ;  and- 
tinder  date  14lih  October  14^  there  is  the  foUow- 
mg  entry  in  ike  statute-book :  *  Itenh  As. to  the 
'  hst  artikifl  belangande  justiee^  the  clergy  thinks' 
« the  artikill  is  weil  nunde  of  1^  sel&,  and  beseiks 
^  «ur  Soverame  Lorde  to  ger  it  faeccmtinuyt  and  exe- 
^  cnte ;  and  that  forthwithe  the  Lords  be  chargyt  to 
^  b^yne  and  sit  in  sum  clejrne  place  and  minister 
^  jasdoe»  and  decide  complaynts  efter  the  tener  of 

*  the  acta;  and  that  thai  be  sworn  in  the  Kingis 
^  pveasna  to  nsinister  the  lawe  justly  and  ewqoly/ 

The  act  1457»  inknison  with  this  entry^  provides 

Mie  specially 'for  the  times  and  manner  of  the  sit- 

^of  the  Lonla  of  die  Sctsioii ;  and  it  -ia further 

sMale,  <  Mim^  The  tMid  three  Sessiona  endit,  onr 

«  llth  March  1424-6. 
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*  Soverane  Lorde  and  his  Coiuale  sail  ordaae  and 

<  name  uther  Lordis  to  sit  at  tymes  and  places  stne 

<  speidful  to  faim  and  his  said  CoDBalet  on  to  tbe  tyme 

<  i)f  the  next  Psrliament,  with  siklyke  power  as  they 

<  had  of  before.' 

Then  follows  the  names,  in  tkree  iOmsiom^f  of  the 
pel-sons  chosen  to  officiate,  eadi  division  for  one 
mmith.  *  And  the  Lordis  dunks  spedfoU  that  thir 
'  Lordis  begyn  to  sit  on  Muncndaj.  the  viiL  dif/of 
'  November,  in  Edinbiu^h :  And  all  causb  that  can* 

*  not  be  rede  at  tins  tyme  be  the  Auditoris  of  owi* 

*  playnts  to  be  continuat  totiiat  dsy,  bot  pr^udieeof 

<  party  ;  and  fra  Edinbui^h  to  pass  quhair  the  Andi- 

<  toris  think  maist  qiedfiill.* 

^By  act  of  James  IV.*,    '  It  is  statute  and  or* 

*  dainit,  that  the  Chancellor,  with  certaine  Lordis 
'  of  Counsale,  or  ellis  the  Lordis  of  Sessioun,  sat 

*  for  the  administratioun  of  justice  thris  ilk  zere,  the 

*  first  tyme  the  mome  efter  Sanct  Michell  the  Axdi- 
^  angelis  day  in  September ;  the  secund  terme  be* 

*  gynnand  on  Munonday  the  first  hale  woulk  of 
'  Lentrin  ;  the  third  terme  to  begin  the  mome  nixt 

*  eftre  the  birth  of  Sanct  Johne  the  Baptist,  aa  that 
'  justice  may  be  put  to  dew  executioan  to  aU  par- 
'  ties  complenzeand.' 

With  r^ard,  again,  to  the  Lords  Auditors,  an  act 
was  passed  as  early  as  4th  July  1487  •    '  Ufe  junar- 

*  mento  AudUorum  ad  cauios  et  qmmrdas  termi^ 

«  2801  April  U9L 
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'  nandoM  ;'  aiid  at  the  begiimiiig  of  every  Farli»- 
mart  dona  ta  the  year  1500,  there  were  electums 
or  ■onuBttlaana  of  thcae  L^rds  Auditcm,  to  the  wim- 
ber*of  dme>  taar^  or*  five  out  of  eech  estate. 


By  dm  atetute  1509,  cap.  38,  a  Court  called  the 
The  Bdy  ^Bdfy  CawneU  was  instituted.  The  act 
^^°*'"*^       bean,  ^  Beoause  there  has  bene  great  cini- 

*  fiuMnof  aonnnondeBat  ilk  aeuioun,  sathat  laaer 

*  nor  9f»CB  at «  tyme  of  the  zeir  mi^ht  nodiit  have 
'  bne  had  for  the  endkig  of  thame ;  and  therethinu 
'  pveftilcB  haa b^ie  ddayit  and  deferrit  fira  aeif  to 
'  aair,  throw  the  quhiik  thay  wanted  justice :  That 

*  therfor,  for  eschewing  of  the  said  confusioun,  that 

*  thaxr  fae  ane  Counsale  chosin  be  the  King's  Hiaies, 

<  ^  saU  sitt  continually  in  Edinbuigh,  or  quhar  the 
'  King  makis  residence,  or  quhar  it  pleses  him,  to  de* 

*  dde  aU  manner  of  summondes  in  civile  materis,  com*- 
'  plants  and  causses,  dayly,  as  thai  sail  happin  to  oc- 

*  enr ;  and  sdl  have  the  samen  power  as  the  LordiB 
'  of  SesBOun :  And  quhen  thai  sail  begin,  and  in 

*  what  phce,  sal  be  notiiyit  to  the  pepill  be  oppin 

<  pEwrlamatiottn  at  the  Kingis  pleasure.' 

By  an  act  passed  l6th  November  1524^  the  Daily 
Council  should  seem  to  have  gone  intodesue- 
tude,  or  to  have  been  found  insufficient.  ^  It 
'  m  devisit  and  statut,  that  incontinent  than:  be  cho- 

<  sb  eertane  fiunous  LcHrdis  and  personis  of  the  thre 
'  Eststes,  that  are  of  best  knowledge  and  experience, 
'  quilk  sail  sitt  upon  the  sessioun,  and  begyn  the  samin 
^  incontinent,  and  tharefler  continew  and  minister 
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^  justtoe  emly  to  ali  parties,  faudt  pve  and  ndK» 
« widiovt  fede,  fivrour,  or  «flfoetioim,  b^NBid  tlift  or* 
^  dour  of  the  table,  notwithstMidmg  cnj  nfUMte  be 
^  our  Sovwttie  Lord  or  Qnenii  Qnee  in  eontar 

*  tharof,  because  thai  haife  dechurit  thair  mynde  con- 

*  form  therto«' 

In  conseqaelioe  of  the  carrying  a#ay  of  the  Re- 
cords to  LoadoD  by  OromnfeU,  many  vo- 

Ancieot 

ten  of        lames  of  the  decrees  of  these  various  oourts. 


with  their  warrants,  were  lost  alaea,  or  other- 
wise  dispersed.  From  what  is  still  extant  of  dnae 
Tiduabie  documdits  in  the  Gena:id  Registtr^Hoine, 
die  processes  seem  to  have  originated  by  atf^pfin- 
tioH^  i.  e*biB or  petition,  and  by  nrntmoM,  ndisOers 
under  the  signet,  or  great  seal.  The  Briemg  were 
confined  to  inferior  judicatories. 

An  extract  of  a  decree  of  the  Couneil,  pronomsoed 

AnoidDe.  ^^  ^^  ^^^  ^^7  ^^^  and  which  most 
^'^  have  been  one  of  the  very  last  that  oeeurr- 

ed  before  the  abolition  of  these  temporary  courtSi  con- 
taining in  ffremio  the  names  of  the  judges  who  pro- 
nounced it,  has  been  ^served,  and  is  annoted  *. 


Tilings  remained  in  this  unsatiafaetovy  state  until 

17th  May  153£,  when  the  act  establish. 

l^ofS^   ing  the  College  of  Justice,  as  a  perma- 

^     nent  court  for  the  determination  of  civil 

causes,  was  passed  and  forthwith  acted 

n.   Tliis  Important  act  bears  t,  <  Item,  Anoit  the 

•  Vide  Appendix,  No.  L  f  Vol.  ii.  p.  8S5. 
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wcand  aitScle  oonoeming  the  crdotsr  ci  jiMlioe, 
hcGwme  our  Sorenme  is  maift  desyioiH  to  hme  ane 
feaaamatt  ordoor  of  joatioe  for  the  uniTersale  wde 
of  all  his  lieges,  and  tharfor  tends  to  insdtote  aae 
CoU^e  of  eastting  and  wise  men^^  baith  of  quxitual 
and  temporate  estate, forthe domg  and  administtm- 
eimm  of  jQStxse  ill  all  aivil  aetioos,  and  tharfbr 
diBikf  to  be  diosin  eertane  peraones  maist  conve- 
Difl&t  and  qnalifit  tharfor  to  the  nowmer  of  xiiii 
perMns,  half  spiritual  half  temporal,  widi  ane  Piiese^ 
dent :  Tlie  quhiUt  p^Mns  sail  be  auctoriaat  in  this 
pieasnt  Parliam^it  to  mtt  and  deeyde  upon  all  ac- 
tiouns  civile,  and  nana  ntheris  to  hove  voit  tvith 
thann  on  to  ^e  tyme  that  the  said  College  may  be 
instatute  at  mare  lasare ;  and  thir  persouns  to  be- 
gyn  and  sitt  in  Edinbuigh  on  the  mom  after  Tri- 
nite  Sonday  quhill  Lames ;  and  thareftir  to  hare 
vacancequhall  the  xix  day  of  October  nixttharefter; 
and  than  to  begin  and  sitt  qnhOl  Sanct  Thomas 
evhi  eSbre  Zule  ;  and  thanefter  to  begin  upon  the 
mom  efter  the  Epiphany  day,  and  sitt  quhill  Palm- 
sonday  evin  ;  and  tharefter  to  b^yn  on  the  mom 
efter  Dominica  in  Albis,  and  sitt  qnhill  Lames. 
And  thir  persouns  to  be  sworn  to  minister  justice 
eqoaly  to  all  persouns  in  ttc  eautis  as  sail  happin 
to  cum  before  thaim,  with  sic  uthir  rewlis  smd  sta- 
tuts  as  sail  pleise  the  King's  grace  to  mak  and  geif 
to  thaim  for  ordouring  of  the  samhu  The  thre 
Eitatis  of  this  present  FlMrlianient  thinks  this  artikle 
wele  consavit.   And  tharfor  the  King's  Grace,  with 
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<  wise  and  ooMent  of  the  said  tlire  Estatis,  onkiRs 

<  the  sanien  to  ha?e  eflbet  in  all  pttnets,  and  aow  ran 

*  tifyis  and  eonfennes  the  samen ;  and  has  dio«in  tkir 

<  p^reoum  underwritten  to  the  eflfect  fonaid,  quhaia 

<  processesi  santeneeaand  decretis  Ball  ha^e  the  samin 

*  strei^h^  fofce  and  effect  as  the  deoretia  of  the 

*  Lordis  of  Settionn  had  in  all  tyme  faig^e :   iVovi- 

<  ding  alwayis,  that  my  Lord  Chancelar,  being  preseoft 

*  in  this  toun  or  uthr  place,  he  sail  have  voit  and  be 

*  principale  of  the  said  Counsell,  and  sic  uthr  Lordia 

*  as  sail  pleise  the  Kingis  grace  to  enjone  to  thaun  of 

*  his  gret  Counsell,  to  have  voit  siclik  to  the  namer 

*  of  thre  or  four :   Tliat  is  to  say. 
The  Abbot  of  Glbuskyt,  Psident, 
M.  R.  fiothvile, 
Sir  Ihone  Dingwall, 
M.  hery  quhite, 

M.  Robert  Sehawell,  Vicar  <^  Kirkcaldy, 
M.  Wm.  Gibsone, 
M.  Thomas  Hay, 
M.  Arthur  Bois, 
Hie  Lard  of  Balwery, 
Sir  Ihone  Capbell, 
M.  Ad.  Ottrbum, 
Ja.  Colville  of  Est  Wemys, 
The  Justice-Clerk, 
M.  Francis  Bothvil, 
M.  Ja.  Lauson. 

*  And  thir  Lordis  to  subscrive  all  delivrances,  and- 

*  nane  uthris  eftir  that  thai  begyn  to  sitt  to  minister- 
« justice.' 
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XMar  tlus  act  of  Purfiamait,  the  Court  erf  Scmob^ 
tbejud^ges^vtbrareof  aie  designated  the  Lordaof  Coun-- 
A  ad  Seanim^  as  liaviiig  oome  to  be  T6itod  ;wit]i  Ike 
foU  powost  privileges  and  authorityy  foraierlj  eogey* 
ed  by  the  Lorda  of  the  Coimoil^  and  the  Lorda  of  the 
Se8nim»  andalao  Senators  of  the  Collie  of  Ji]8tiae» 
hdi  tfaesT  fint  meetiagy  in  the  King's  presenee  *»  at 
Wfaiek  the  ihyowuig  proceedings  todc  place :  *  Se^- 
sio  iaehoito^  in  presentia  excdientiasimiet  seraia- 
snu  Regis  et  Domini  nostri,  Dcnnini  Jacobi,  illiua 
nominis  Quinti,  apud  Edinbui^  Tigeaimo  septuno 
die  m^n^M  Ma]|»  anno  Domini  millesimo  quingeni- 
tesimo  trigesimo  secundo,  per  reverendisaimiun  in 
Christo  patrem  CraYinmn»  Archie|»scopum  Gh»- 
gnensem,  CanceUarium ;  venerabiles  in  Christo  pa- 
iresy  egr^ofi^  nobiles,  et  circumspectos  Dominos» 
iiiexaodnun,  Afahatem  Monasterij  de  CambudcTn-^ 
neth»  Presidentem ;  Magistrum  Bichardum  Both- 
uile»  Rectorem  de  Erskurk ;  Dominum  Johannem 
Dingwelly  Prepositiun  Saocte  Trinitatis  prope  Edin- 
bttigh ;  Magistrum  Henricum  Quhyte,  Rectorem 
de  Fyneyin  ;  Magistrum  Williemum  Gibsone»  De- 
canom  de  Lestalrig;  Magistrum  Thomam  Hay, 
Decanum  de  Dunbar,  per  dictum  supremum  Doini- 
nam  nostrum  Regem,  in  ultimo  auo  Parliamento/ 
cum  trium  regid  sui  statuum  consensu  eleetos ;  et 
in  absentia  Magistri  Roberti  Sehanwell,  Vicarij  de 
Kirkcaldy,  et  Magistri  Arthuri  Boyes,  similiter  ut 

*  Books  d  Sedemat. 
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rapn  electorum,  Robertiim,  Abbatan  de  KibIobs, 
et  Magistnim  Georgimn  Ker,  Praspafiitum  de  Dim- 
gksy  per  eundum  Dominum  Regem  mine  dectos 
et  admisflos ;  WiHiemnm  Scott  de  Balweryf  Johan- 
nem  CsmpbeU  de  Lundy,  milites ;  Jacobam  Coluile 
de  Est  Wemys,  canoellariae  directorem ;  Magistrmii 
Adam  Ottiibttme  de  Auldhamey  Prepoatmn  £dsD* 
burgh,  Niehokmn  Crawfurd  de  Oxmgangia,  Clm* 
cum  Juaticiarie  ;  Magiatruai  f^nmciscum  Bothuile, 
et  Magistrum  Jacobum  LauaoD,  aimilitar  eiectoa  in 
dieto  Parliamento. 

<  Hie  quhilk  day,  in  preaessof  the  Kmgis  Grace, 
all  the  ibresaidis  persouna  are  awome  to  do  auilm- 
niater.  juatioe  to  all  our  Sorerane  Lordia  lieges,  m 
aU  ^miaea  yat  aall  biqppin  to  cum  effiire  thame,  eftir 
tkair  conscience,  knawlege  and  undirstanding,  as 
thai  aal  anauere  to  God  and  hia  Hienos*  Ikmt  The 
aaid  day  the  Kingis  Grace  bes  oommittit  his  power 
to  my  Lord  Cbaneelar  and  Abbot  of  CambuAyn- 
neth,  President,  conjunetlie  and  aeveiallie,  to  res- 
aate  the  athia  of  thaim  that  are  absent,  chosen  aad 
nemmit  to  be  of  this  Seasioun ;  and>  in  their  ab- 
sence, the  athis  of  any  uther  quhem  his  Grace 
will  nem  thairto,  geif  the  saidis  persoanes  chosen 
cumes  not  betwix  and  Settirday  next  to  cum  ;  «id, 
in  absence  of  my  Lord  of  Cambuakynneth,  Plresi- 
dent,  the  Kingis  Grace  has  dioMn  the  Abbot  of 
Kinloss  to  minister  thairin  quhill  his  returning. 

'  Item,  His  Grace  has  gevin  command  to  the 
Chancelar,  Pt^sident,  and  Lordis  of  the  Sessioune, 
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^  to  ivue»  couna^f  and  conclude  upon  m  repvlis, 
^  fltsfciilky  and  ordioancisy  as  sali  be  ibodit  be  thvne 
'  expedient  to  be  observit  and  kepit  in  thair  mwer 
^  and  ordoQr  of  prooeding  at  all  tymes }  and  as  thai 

*  devise,  cimforme  to  resoone,  equitie  and  justice ; 

*  and  bis  Graee  sail  ratify  and  appreve  the  sainin  : 

*  and  ordunis  the  saidis  Lo^s  of  Sesaioun  to  keip  fdl 
« thir  viij  dais  cimiaad»  in  aviaing  and  making  of  thir 

*  leiriis  and  statntia  for  the  ordoure  of  jiiatice»  and 
'  efdr  the  fi>ime  of  the  samin  to  begyn  and  call  ma- 
'  teris  on  Monunday  nixt  to  cum ;  and»  in  the  meyn 

*  tyme,  to  ddirer  billis  and  call  privil^it  materis 
<  as  diai  nil  think  expedient. 

«  The  qpihilk  day»  die  Kingis  Grace  has  admittit 

*  MajBter  James  Foulis  to  the  ofl&oe  of  the  derk  of 
^  registries  roliis,  and  of  connsaIe»  and  hes  pxesoitly 
'  cbosiD  him  ane  of  the  Lordis  of  his  Sessioim,  and 
^  to  hare  voit  tlumrin  as  utheiis  the  Ibmemit,  choainy 

*  and  ratifyit  in  Psiiiainent  forraud.' 

The  Court  forthwith  proceeded  to  frame  acts  of 
jedemnt  for  regulating  their  proceedings,  entitled, 
'  Statntis  and  ordinances  maid  at  the  command  of  ane 

*  maist  excellent  and  hie  prince,  James,  be  the  gtace 

*  of  Crgd,  King  of  Scottis*  and  of  his  name  the  Fifth, 
*be  ane  maist  reverend  fader  in  God,  G«wyne, 

*  Aidiflnsehop  of  Glasgow,  Chancdlar :  Alexander 

*  Abbot  of  Gambuskynneth,  President,  and  the  re- 

*  Hisnent  of  the  Lordis  of  Sessioune,  chosen  be  his 
'  Hienes  in  Parliament,  to  be  observit  and  kq>it  be 
'  the  said  Lordis  of  Sessioune,  advocatis,  and  pro* 
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.  *  curmtouris  of  the  samyne,  and  be  all  clerkis,  scribis, 
^  maserisy  and  uther  ministeris  of  court,  in  all  tymes 

<  cuming  */ 

These  statutes  were  ratified  and  a]^roved  of  by  the 
King,  on  10th  June  1592.    The  ratification  bears  ; 

*  Forsamikle  as  we,  for  the  grete  ardent  affectioun  that 

*  we  have  for  justice  to  be  done,  and  equallie  ministrate 

<  to  all  our  li^es,  has  in  our  last  Parliament  chosin  ane 

<  certane  number  of  personis,  spiritual  and  temporaley 

*  to  be  apoune  our  daylie  Sessioun,  and  to  minister 
'  justice  equallie  amangis  all  our  liegis,  as  said  is,  after 
« thar  conscience,  witt,  and  onderstanding }  and  all  the 
'  saidis  personis  ar  swome  to  do  the  samyne ;  and  als 
^  thai  have,  at  our  command,  made  certane  statutis  and 

*  reulis  to  be  observit  and  kepit  be  thame  seUs  and 

*  utheris  in  thar  doing  and  proceding  for  justice  at 

<  all  tymes ;  the  quhilk  statutis  and  reulis  we  have 
'  subscrivit  wyth  our  hand :  heirfor,  we,  of  our  awin 
«  free  motive  and  propirwiU,  ratifies  and  apprevis  be 

*  thir  presents  all  and  sindiie  the  saidis  statutis  maid 

*  be  our  saidis  Lordis  of  Sessioun  in  every  poinct. 
^  Attour,  we  promitt  to  our  saidis  Lordis,  that  we 

<  shall  noeht  be  ony  our  privat  writting,  charge,  or 

*  command,  at  the  instance  of  ony  persoun,  desire 
^them  to  do  utikerviss  in  any  mater  that  sail  cum 

*  befor  thame,  hot  as  justice  requiris  ;  or  to  do  ony 

<  thing  that  may  brek  the  statutis  maid  be  dieme  at 

<  our  command  for  the  ordouring  and  doing  of  justice. 

*  \^de  Appendix,  No.  IL 
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Ak,  we  sail  authoriss,  manteyine,  and  defend  all 
•  the  saidis  Xxnrdis,  thar  persoois,  landie^  and  giiidis, 
'  fin  all  wrang,  harme,  hurt,  and  injurie,  to  be  done 
« to  thame  be  ony  maner  of  persoune ;  and  quhay  that 
does  in  the  eontrare  sal  be  punist  wyth  all  ri^ur. 
And  because  the  saidis  Lordis  chodn  apoime  our 
Senonn,  presentisy  our  persoun  and  berig  our  ouc- 
toiile  ID  the  doing  of  justice,  we  sail  have  thame, 
bakh  tpirituall  and  temporale,  in  speciall  honour 
and  mantenance :  and  we  sail  gi£P  na  credence  to 
ony  man  that  will  murmure  thame,  or  ony  of  thame, 
be  doing  of  wrang,  or  with  unhoneste,  bot  thai  sal 
be  caliit  bdbr  us,  and  giff  thai  be  fundin  culpable, 
to  be  punist  therefor,  efter  the  qualitie  of  thar  fith 
and  demeiite  i  and  giff  they  be  fundin  clen  andin^ 
nocent,  the  pereoun  complenand  sail  be  punist  with 
all  rigour,  and  never  to  have  credence  of  us  agane. 
Attoor,  because  the  saidis  persounis  mane  awaite 
daylie  apoun  our  said  Sessioun,  except  at  feriat 
tymes,  and  sold  be  therfor  privilegit  abone  utheris, 
haiifor  we  have  exemit,  and  be  the  taior  heirof 
exemis  thame,  and  every  ane  of  thame,  baith  spi- 
ritqall  and  temporale,  fra  all  paying  of  tax,  contrj- 
bution,  and  uther  extraordinare  chargis,  to.be  up- 
Jifiit  in  ony  tymes  coming,  and  j&a  the  beiing  of 
any  oi^eia  and  chargis  wythin  buigh,  or  utwyth, 
hct  giff  it  be  wyth  thar  awin  £re  will  and  consent. 
Ikmf  We  giantt  to  our  saidis  Lordis  of  Sessioun, 
that  giff  ony  persoun  dishonouris  or  lichtlyis  thame, 
or  ony  of  thame,  in  ony  maner  of  way,  that  they 
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'  mayiMininwd  wd  ^charge. and  put  that  pertoyw^Mr 

<  {^lavnii  ia  ward  of  our  Cartel  of  £d«iibiiigh>  wony 

*  uthar  oar  cwtelis  that  they  pleifl8»  to  reiMDa  qiihiH 
Vthai  have  rna^d  satitftctioun  for  the  fait,  at  the 

<  aiwdi3  Locdis  congideiatioun,  giff  the  fait  be  small 
'  m^'  ii^uriouBs ;  and  giff  it  be  grete»  qubiU  th^ 
Vadvertiss  ua  therof*  that  we  may  gar  the  samyne  be 

<  amendit,  and  puuyshnieiit  maid  thairfor  as  effecia. 

<  And  this  our  ratificatioun  and  ^probation  promitt 

*  and  grantt  of  all  thir  premisses^  we  hare  subscriyit 

*  with  our  hand ;  and  ordanis  the  samyne  to  be  put 
'  in  the  bukis  of  our  counsale^  thegidder  with-  the 

*  rtatutis  maid  be  our  saidis  Lordis  of  SetsioUDi  sub- 

*  aprivit  elikviss  with  our  hand  at  our  Castd  of  Sterling 

*  the  X  day  of  Junii^  and  of  our  regne  the  xix  yeir/ 

By  the  act  of  sederunt  just  referred  to,  eleven  was 
df^ared  to  be  a  quorum,  L  e. '  Ten  of  the  Lordiaat 
M;h/e  least,  with  the  Chancellor  or  President ;'  but  by 
the  King's  letter,  and  act  of  sederunt  Slst  January 
lSi9St  the  quorum  was  reduced  to  nine  *,  s'.  a  eight, 
together  with  the  Chancellor  or  President ;  and  in 
full  Court  this  is  skill  the  quorum.  . 
..  On  Slst  July  1532,  being  the  last  day  of  thdr 
first  session,  the  Court  .passed  an  act  c£  se- 

Origin  of  .  r— ^  ^"^ 

tiw  mir       derunt,  in  order  to  provide  for  the  admini- 
stration of  justice  during  vacation*     This 
may  be  considered  the  origin  of  the  Bill-Chamber. 
It  bears,  *  The  quhilk  day  it  is  devisit  and  ordainit, 

*  A|^Bdix»  No,  UL 
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*  iiieatif  tbe  ordottring  of  juetiee  and  mmulratiouii 

*  tkieof,  noiw  m  Unisferiaie  t^me  ofhanutj  m  no 
^wmUtrUa^T^quirUnotaAUIing;  that  tlie  Lordn  of 
'  die  Senkmn,  aa  mony  as  sail  happen  to  remaiie  in 
« din  tonne  for  the  said  tyme,  saQ  ait  and  miniater 

*  JBstioe»  qidien  sic  mateiis  cumes  as  requiris  hasty 

*  aecelenddoim  and  expeditioun ;  and  all  the  Lordis 

*  noiw  present  hes  given  and  grantit  their  power  to 
« thara  that  sail  happen  to  remane,  as  saide  is,  and 

*  aO  a^reve  the  samin  as  thai  war  present/ 

The  institution  of  the  College  of  Justice  was  con- 
Court     ^™^  by  bulls  of  the  Pope,  1534  and  15S5, 


and  by  act  of  Parliament  1 4th  March  1540, 

entitled,  ^  Ratincatioun  of  the  institutioun 

^  of  theCoUcge  of  Justice/ — '  The  Kingis  Grace,  with 

'  vfiae  afbis  thre  Estatis  of  Parliament,  understanding 

*  that  the  institutioun  of  his  College  of  Justice,  and 

*  actis  maid  thairupon,  ar  rycht  profitable  to  his  Grace 
'  and  all  the  haill  realme ;  and  therefor  now,  eftir  his 

*  perfite  age  of  xxv  yeris,  has  ratifyit  and  approvit, 

*  ntifyis  atid  approvis,  for  him  and  his  successouris, 
« the  instkntioun  of  the  said  College  of  Justice,  and 

*  actis  maid  for  administnitioun  of  justice  therein : 

*  And  also  ratifyis  and  approvis  the  confirmatioon, 

*  ntificatioun,  and  approbatioun  of  our  haly  Fader 

*  die  I^ipe  of  the  erectioun  of  the  said  College,  and 
^  of  the  gift  of  all  benefices,  rentes  gevin,  and  to  be 

*  geviiiy  assignit  and  to  be  assignit,  to  the  honest  sus- 

*  tentatioun  of  the  said  College  of  Justice,  and  all 

c 
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^  privileges  grantit,  and  to  be  grantit  yrto,  be  our  said 
^  haly  Fader  the  Pape  and  his  Hienes:  And  wills  and 
'  (Nrdainis,  for  the  causes  foresaid,  That  the  said  Col- 
'  lege»  and  institutioun  yrof,  remane  petpetualie  for 

<  the  administradoun  of  justice  to  all  the  lieges  of  ibis 
^  realme,  and  to  be  honowrit*  siclik  as  ony  uther 

'  CoUeffe  of  Justice  in  other  realmis :  And 

Power  to  ^ 

imkcacteof  <  attour» gcvis and gnuotis to the i^iesicfefif , 

■ederunt. 

*  Vioe-Presidentf  cmd  SenatorSy  power  to 

<  mak  sic  actis,  statutis,  and  ordinancis  as  thai  sail  think 

*  expedient,  for  ordering  of  process  and  hasty  expedi- 

<  tioun  of  justice :  And  in  absence  of  President  and 

<  Vice«-President,  wiU  that  the  eldest  in  order  of  the 
« saidis  Senators  be  President  for  the  tyme,  to  the  ef- 
'  feet  that  thair  be  na  stop  of  justice  at  ony  tyme  throu 

*  absence  of  the  said  President  and  Vice-President.* 

The  privileges  and  immunities  of  the  College  of 
Mva^etof  Justice  were   ratified  and  confirmed  by 
many  subsequent  acts  of  Parliament,  and 
are  well  defined,  and  generally  understood  *. 

£ven  the  dress  and  equipment  of  the  Judges 
was  (Mflener  than  once  made  matter  of  legidation. 
More  particularly,  it  was  enjoined,  by  act  of  Clurles 
1. 1,  *  That  no  Lwd  of  the  Sessioun  sail  repair 
'  to  sessiounis-house  at  <my  tyme  heicafter  better  ac- 
'  companied  than  with  his  ordinair  houshoid  aer- 
^  vants,  and  that  he  oome  thither  in  a  seamUe  maDODer 

*  on  his  horsey  with  a  foot«cloath ;  and  that  under 

*  Appendix,  Nol  IV.  f  Isi  Nofoabw  16SS. 
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<  the  ftme  isi  being  censured  by  our  Connsell  as  a 

*  eonteDUUir  of  our  luotoritie/  This  should  seem  to 
kve  ghren  rise  to  a  remonstnuioe  by  the  Judges ;  for 
iimuedialely  thereafter  it  is  ordsined  *,  ^  Anent  the 

<  vtide  bearing,  that  Ae  Lordis  of  Coimsell  and  Ses* 
^  mm  saD  repair  to  the  session^house  in  a  seamlie 

*  nuamer  on  horse,  with  thidr  foote^loathis,  findis 

*  tiiat  mony  of  ^be  Lordis  c£  Sessioun  lies  thair  duel- 

*  }mf$  y«e  near  th^  sessicm-house,  and  some  of 
'  tfasme  diieUia  in  narrow  cloissis  whair  thair  is  not 

*  sae  ooovenieiBt  paasage  for  horse*  and  the  calsay 
^  bemg  dangerous  to  be  redden  iq>oun«  it  is  thairfore 
'  net  tfaogbt  convenient  that  thay  saU  be  tyed  to  this 
^  necesAtie  of  ryding/ 

By  the  aet  1S3S,  it  was  provided,  that  the  Judges 
igitdgtas  oma  ^wid  be  one  half  qitritual  and  one  half 
Z^hSd/    ^^^P^^  9  ^'^  thtre  are  several  isstan-* 


ftrbe  lU  tenx.    ^^  qh  recoid  of  temporal  Lords  exchan- 
ging with  spiritual,  in  order  to  preserve 
this  equabty.     But  by  act  2£d  May  15S4,  cap.  ISS, 
silitled,  *  That  ministers  sail  not  be  Judges^  nor 

*  exene  osay  ntker  ordinar  office  that  may  abstract 
'  them  fis  thair  office,  it  is  statute,  '  That  all  mini- 
'  steia  of  God's  wotfd  and .  sacrament  soil  faithfuUie 

*  mnk  thampon,  to  the  comfort  and  edificatioun  of 
I  the  iodm  committed  nnlo  them ;  and  that  none  of 
*dtem,  presmtlie  being  in  that  iunetioui  or  that  sell 
'  \e  admitted  thereto  in  tkae  comings  sall»  m  ony 

*  2d  NoTember  1625. 
C  2 
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'  ways,  accept,  use  or  administrat  ony  place  of  judi- 

*  cature,  in  whatsomever  civil  or  crimiiuil  caiues, 

*  nocht  to  be  of  the  Col]^;e  of  Justice,  commission* 

*  ers,  advocates,  court  clerkes,  or  notaries  in  ony  ma- 
^  teris,  (the  making  of  testaments  only  exoepted») 

*  under  the  pain  of  deprivation  fra  their  benefices, 

*  livingis  and  function/ 

By  act  1640,  c.  27»  that  part  of  the  act  1532, 
<  beirand  that  the  Lords  of  Counsall  and  Sesaioun 

*  sal  be  chosen  halff  spirituall  halff  tempondl,'  is  re- 
scinded, and  *  the  hail  number  ordained  to  be  tern- 

*  pondl,  and  nane  of  them  spirituall ;  and  the  fore- 

*  said  distinctioun  of  spirituall  and  temporall  to  be 
'  supprest  and  forgottin  in  all  tyme  cuming/ 

The  office  of  Chancellor  of  Scotland  having  been 
Officeorchan.  supprcssed  at  the  Union,  and  the  power 
^^^^^^I^'  to  name  Extraordinary  Lords  taken  away 
Lords  cMse.  by  the  10.  Geo.  IL  ci^.  19,  §  1  and  S, 
the  Court  is  now  composed  of  the  Lord  President 
and  fourteen  ordinary  Judges  only,  all  laymen* 
The  qualifications  of  the  nominees  to  the  vacant 

places  of  the  Session  were  at  first  not 
S^L^*     ^^^  ^^^^  defined,  and  abuses  seem  to 

have  crept  in.     At  least,  by  act  of  Par- 
liament 1579f  cap.  93,  entitled,  *  Anent  Ae  ad'- 

*  mission  of  the  ordinar  Lords  of  the  Session^  and 

*  refbrmation  of  certain  abuses  therein^*  it  is  8ta» 
tute,  *  Forsameikle  as  it  is  heavilie  murmured  be 
'  divers  lieges  of  this  realme,  that  our  Soveraine 
'  Lord  electis  and  chusis  zoung  men,  without  gravi- 
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*  tie,  knswiedge  and  experience,  not  havand  suffi* 

*  CKDt  Imng  of  their  ain,  upon  the  Session/  &c. ;  for 
mneid  whereof,  it  is  declared,  <  that  in  all  times  cum- 
« ming,  quhen  any  ordinar  place  vakis  in  the  Session, 

*  that  our  said  Soveraine  Lord  sail  present  and  no- 

*  minate  theirto  ane  man  that  feiris  God,  of  gude 

*  fiterature,  practict,  judgement,  and  understanding 

*  of  the  lawes,  of  gude  fame,  havand  sufficient  Uving 
'  of  iiis  awin»  and  wfaa  can  make  gude  expedition 
'  and  dispatch  of  matters  tuiching  the  lieges  of  this 
'  reafane^  quha  sail  be  sufficientlie  tryed  and  exami- 
'  nate  be  ane  number  of  the  saidis  ordinar  Lordes } 
'  and  in  case  that  person  presented  by  the  King's 
'  Majestie  be  not  found  sa  qualified  by  them,  as  is 
'  befoir  deacriYed,  our  Soveralne  Lord,  with  advise  of 

*  hiasaidis  three  fistaitis,  declares  that  it  sal  be  leasume 
'  to  the  saidk  Lordis  to  refuse  the  person  presented 
'  to  them ;  and  the  Kingis  Majestie  to  present  ane 
'  other,  sa  aft  as  he  pleasis,  quhill  the  persone  pre- 

*  aented  be  founden  qualified  for  using  of  the  said 
'place/ 

An  attempt  was  made  in  the  reign  of  Charles  the 
First  to  encroach  upon  this  privilege  of  the  King  *• 
He  overture  bears,  '  It  is  likewise  our  humble  de- 

*  siie,  that  the  Senators  of  the  College  of  Justice, 

*  qoho  minister  justice  to  all  the  subjectis,  may  be 

*  dioaen  be  his  Majestie  with  advice  of  the  Parha- 
meat ;  and  because  these  places  cannot  vaik  long 

*  dlBt  Augoit  1641. 
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<  itFithout  prejudice  to  the  liedges,  that  the  places 

*  quhich  shall  happin  to  be  yaikant  betwix  FarUaments 

<  may  be  provydet  be  his  Majestie  with  adrioe  of  the 

*  whole  house ;  and  lest  they  be  removed  quhen  now 

<  they  hate  acquired  by  experience  the  best  abilities 

*  for  acquitting  tfaemselfis  in  thair  plades,  quhich  re* 

<  quire  skilled  men  in  the  laws  and  pnctick  of  the 
'  country,  that  thay  be  ^vydet  ad  viiam  aut  ad 

*  oufyam.^  But  the  King  demurred^  alleging,  inier 
aUa^  *  Gif  thair  shall  be  place  permitted  to  new  pro* 
'  positiones,  then  no  limittis  can  be  sett  to  other  de- 

<  sires,  but  the  same  may  turn  to  be  endlesa.' 

By  the  act  of  sederunt  Slst  July  1674,  die  form 
of  the  trial  of  those  presented  to  be  ordi- 
nary Lords  of  Session,  bearing  refiev^iee 
to  the  King's  letter  on  the  subject  i^qnno- 
iring  of  the  same,  is  thus  defined  :  ^  That  hereafter, 
when  any  new  Lords  of  Sessioun  shall  be  presented 
by  his  Majestie  for  tiyall  of  thair  qualificgtioiies, 
they  shall  sit  three  days  beside  the  Ordinary  in  the 
Gutter- House,  and  shall  have  inspection  of  such 
processes  as  shall  be  carried  to  interioquitor,  and 
shidl  mahe  report  of  the  points  taken  to  interioqui* 
tor  in  pres6«kce  of  the  whole  Lords.    As  also,  Ifar 
eompleating  their  tryall,  they  shall  sk  one  day  in 
the  Inner-House,  and  after  any  dispute  it  brauj^t 
to  a  period,  and  the  Lords  are  to  advise  the  same, 
in  order  to  the  pronouncing  their  iiHerloqvitof  t  tiiey 
shall  resume  the  dispute,  and  first  give  their  opi-» 
nion  thereanent  ih  presence  of'the  whole  Lcmb/ 


^onn  of 
XiQrds. 
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By  act  1592,  cap.  1S2,  entitled,  '  Anent  theju^ 

Jutbe  must 

^i&ymn    ^  4)f the  Lards  if  Sessionf' no  ^petBOSkcmhe 


admitted  a  Judge  of  the  Court  of  SeMon 
till  he  be  twenty-five  yean  of  age,  at  least ;  and 
under  the  19th  article  of  the  treaty  of  Union,  he 
will,  in  most  cases,  considerably  exceed  that  age ; 
for  it  is  thereby  stipulated,  that  he  must  hare  served 
as  an  advoeate,  or  a  principal  derk  of  session,  for 

five  years,  or  as  a  writer  to  the  signet  for 

Wbo  may  be 

tpmmM      ten ;  and,  in  the  case  of  a  writer  to  the  sig- 
net, it  is  further  provided,  that  he  must 
undergo  the  ordinary  trials  on  the  Roman  law,  and 
be  fiNDid  qualified  two  years  before  he  can  be  named. 

The  Court  j^ppears,  upon  one  occasion  at  least,  to 
Mr  jbidbne  ^^'^  exerciscd  the  power  vested  in  them 
"*'**^       by  the  act  1579»  by  rejecting. a  presentee. 

King  George  the  First  having,  upon  ISth  De- 
cember I78I,  presented  Mr  Patrick  Haldane  of 
Gleneagles,  advocate,  to  the  place  of  an  ordinary 
Lord  of  the  Session,  then  vacant,  his  qualifications 
were  not  only  c^led  in  question,  but,  among  others, 
the  Faculty  of  Advocates  and  Principal  Clerks  of 
SoMJon  sqfMuratdy  petitioned  the  Court  against  his 
admiaBion.  This  gentleman  was  a  member  of  Parlia- 
nmt,  and  had  beaa  one  of  the  CknnmiseUmers  of  En- 
^smf.  How  he  had  rendered  himself  obnoxious  is 
imoMterial ;  but  proceedings  somewhat  of  a  judicial 
natwe  were  instituted  and  carried  on  before  the  Court 
for  many  m<mths ;  and  it  was  not  until  after  discuss- 
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iag  an  Mfipeal  taken  by^him  to  the  HouMof «?«», 
tbat  he  was  put  upon  hk  trials*  One  of  the  objec- 
tionsy  among  others  of  a  ffra»er  nature^  was  to  his 
want  of  practice  as  a  lawyer,  which,  it  was  aU^ed, 
was  so  inconsiderable,  that  althougk  it  was  nther 
more  than  five  years  since  his  admission  as  an  advo- 
cate, yet  *  he  had  not  even  a  pin  tdiereon  to  hang 

<  his  gown  /* 

This  lengthened  discussion,  which,  after  a  proof 
by  witnesses,  terminated  in  1723,  by  a  majority  of 
the  ordinary  Lords  voting  against  Mr  Haldane's  ad- 
mission, led  to  the  act  of  10.  Geo.  I.  c«  19>  abolish- 
ing the  office  of  Extraordinary  Lords,  and  limiting 
the  interference  of  the  Court  in  the  admisssion  of 
presentees  in  future.  The  act  bears,  *  Whereas  the 
Vowm  of  '  nomination  and  appointment  of  the  Lords 
the  Court      <  of  the  Court  of  Session  in  Scotland  is  an 

to  try  new 

iM^  do.      <  inherent  prerogative  of  the  Crown,  and 

*  his  Majesty  is  most  desirous  that  none 

'  should  be  Lords  of  Session  but  persons  of  known 

'  probity  and  understanding  in  the  laws,  and  such  as 

<  are  duly  qualified  according  to  the  several  statutes 

*  for  that  purpose  made  :  Therefore,  for  the  attaining 

*  of  these  good  ends,  and  for  the  more  plain  and  easy 

<  execution  of  the  laws  in  this  behalf  alr^y  Jiiade, 

*  be  it  enacted,  That  when  an  ordinary  jdace  shall  be 

<  vacant  in  the  said  Court  of  Session,  the  Kii^s.Ma- 
'  j^y^  his  heirs  and  successors,  shall  nominatorand 
^  appoint  thereto  a  person  qualified,  according  to  an 
^  ^m^  in  Scotland  in  the  sixth  Pacliamiwt  of 

*  King  Jam£S  the  Sixth,  entitled,  *  Anent  the  ad- 
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«^  mtoton  4ftke  anHnary  Lairb  tf4he  Seuim^  cmd 

'inptoatiadieractiiuidem  iStcoAr^M? m tbe* twi^h 
'BHrfiaineiit  of  King  Javss  the  Skth,  eiiticled» 

^  ^9^  ^  ^  JLoreb  of  Surion  f  and  accarditig»'lx) 

*  the  articles  of  Uniim  of  the  two  Idngdoms  ^iJB^ig^ 

*  lani  and  Scodand  ;  and  the  qualificatkms  of  Mch 

*  ]Mmi  10  nominated;  and  ap^ioted  may  be  eitami- 
'  Bed,  and  diall  be  tn<d^byiAecrd6nar%fLerih  of  tUe 
^  Goort  of  Session  cnfy;  and  if  the  person  so  nomina- 
'  ted  diall,  on  such  exammatk>n,  be  fomid  duty  qua- 
'  lified,  aeeordittg  to  the  acts  and  artides  afbiesMd, 
'  then  they  shall  forthwith  admit  and  receive -him  tfo 
'  sack  ordinaiy  place ;  but  if,  mi  such  examinaftim, 

*  the  said  ordinuy  Lords  of  Session  didl  be  of  opi- 

*  man  that  there  is  just  ground  to  object  to  the  qiik- 
'  lifiestions  of  the  person  nominated  as  aforesaid,  in 
'  every  case  the  said  Lords  of  Session  are  hereby  re- 

*  quhred,  with  all  conTenient  speed,  to  transmit 'and 

*  certify  the  whole  matt^  to  his  Majesty,  his  heirs 
'and  saccessors,  in  order  that  the  royal  pleasure 

*  may  be  finally  had  thereupon ;  and  if  his  Majesty, 

*  his  heirs  and  successors,  shall  afterwards  signify, 

*  imder  llie  sign  manuid,  the  royai  will  and  pleas(kire, 

*  that  the  person  so  nominated  shall  be  ludmitfeed  and 

*  Tecflired  into  the  said  place,  in  such  case,  the  Lords 

*  of  Seasion  are  herdiy  required  forthwith  to  admit 

*  and  receive  him  accordingly :''  But  if. his  Majesty, 
'  Ida  heirs  and  ^successors,  after  such  examination  as 
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(  ^oreeaid,  shall  see  cause  sufficient  nDt  to  adkiiit  die 
^  person  so  nominated^  it  shall  and  may  be  lawful 

<  for  his  Mi^esty,  his  heirs  and  sueoesson^  from  time 

<  to  time,  to  nominate  some  other  parson  in  manner 

<  aforesaid^  still  subject  to  such  examination  and  iinal 
*  determination  concerning  the  same,  as  is  herein 
^  before  enacted  and  declared/ 

For  two  centuries  and  a  half  after  the  institu* 
tion  of  the  College  of  Justice,  the  Court  sat  in  a 
body  in  the  Inner-House*  for  the  determination  of 
all  causes  that  originated  there,  as  well  as  those  that 
had  conunenced  in  the  Outer-House,  and  which 
came  before  them  for  review  of  the  Lord  Qrdinafy's 
judgment,  or  for  decision  upon  r^ort  of  thie  Lofda 
Ordinary.  The  fourteen  Judges  other  thaa  the  Lord 
I^ident,  besides  assisting  in  the  deliberations  in  the 
Inner*House,  had  latterly  to  perform  the  duty  of  die 
Outer^House  and  Bills,  by  each  in  his  turn  becoimng 
Ordinary  or  Judge,  in  the  first  instance^  to  all  the 
causes  that  happened  to  come  into  Court  during  one 
week,  until  the  final  disposal  thereof  in  the  Outers 
House. 

The  Lords  of  Session,  as  CkmmimoffMn  appomt^ 

td  for  fiUwkaion  iif  kM^ 

qfttindSf  by  aet  1707*  became  also  judges 
in  all  matters  of  tithes,  and  sat  in  the  Inner^House 
vpon  Wednesday  everyweek  as  a  Teind^Court,  fcxr 
sudi  matters  connected  with  that  suUect  as  are  dia- 
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cmsed  in  the  Ipner-Hduse ;  and  the  fourteen  ordi* 
mif  Judgn  performed  the  duty  of  judges  in  the 
Outer^Houae  to  that  dass  of  causes  which,  by  remit, 
eane  to  depend  there.  By  act  48.  Geo.  III.  c.  18B% 
^  15,  the  TeindoQmrt  sits  now  only  on  each  alter* 
nate  Wednesday. 

By  act  48.  Geo.  III.  c.  151,  the  Court  of  Session 
^    was  divided  into  two  Divisions,  or  Ch4in- 


a^two       hers,  of  which  the  Lord  President  of  the 


whole  Court,  and  seven  of  the  ordinary 
Lords  of  Seaakm,  form  one  and  the  JPir§t  of  the 
sad  divinoiia ;  and  the  liord  Justice-Clerk  for  the 
time  beiiig,  and  six  of  the  ordinary  Lords  of  Session, 
farm  the  other  and  the  Second  of  the  said  divisions^ 
Of  oomrse,  the  Lord  Justice-Clerk  then  ceased  to  do 
doty  as  an  ordinary  Lord« 

Under  this  arrangement,  the  causes  then  in  d^ieni- 
dence,  as  well  in  the  Outer  as  Inner  Houae  of  the 
Court  of  Session,  were  divided  between  the  two  di- 
visiona ;  and  under  the  provisions  of  th^  subsequent 
acta,  SO.  Geo.  IIL  c.  112,  5S.  Geo.  HI.  c.  64, 
55.  Geo.  IIL  c  70f  &Ad  1.  and  2.  Geo*  IV.  c  38, 
the  equd  distrihution  of  causes  was  provided  for,  two 
of  the  junior  Lorda  Ordinary  of  eadli  divisito  being 
sppointad  pennanent  Lords  Ordinary  fdr  the  Outer* 
House,  each  in  his  turn  being  Ordinary  to  new  causes 
fisra  we^  at  a  time^  while  the  youngest  Lord  Ordi 
naiy  of  all  did  the  duties  of  the  Bill-Chamber  and 
Temd-Court,  m  aa  for  as  regarded,  fche  Outer-House, 


S6  INTRODUCTION. 

^  well  as  of  special  remits  by  either  diyision  in  le- 
ductionsy  sequestrations,  &c.  The  duty  of  the  other 
ordinary  Judges,  in  as  far  as  regarded  the  Outer- 
House,  was  limited  to  the  discussion  of  the  causes 
which  had  previously  come  before  them,  which  have 
gradually  dimiiushed  ;  and  while  the  five  junior  or 
permanent  Lords  Ordinary  were  wholly  relieved 
from  attendance  in  the  Inner^House,  except  in 
Teind  Courts,  and  in  civil  causes  where  either  of 
the  divisions  of  the  Inner-House  were  equally  divi- 
ded in  opinion,  the  other  nine  ordinary  Judges,  with 
the  Lord  President,  exclusively  performed  the  duty 
of  the  Inner-House ;  that  is  to  say,  the  Lord  Presi- 
dent, and  four  ordinary  judges,  constituted  the 
Court  in  the  Inner-House  of  the  First  Division,  and 
the  L(>rd  Justice-Clerk,  and  four  ordinary  Judges, 
constituted  the  Court  in  the  Second  Division,  three 
Judges  in  either  division  being  a  quorum.  But  the 
President  of  neither  division  has  a  casting  vote. 


The  Lord  Justice-Clerk,  and  five  other  Lords  of 
Justiciary,  who  are  also  Lords  of  Session, 

Jinticiaiy 

Coon  mod     constitute  the  High  Court  cf  JutiUcUiry^  ; 
^^  and,  by  the  acts  just  referred  to,  it  was 

provided  that  the  divisions  should  be  so  arranged  as 
that  there  should  be  an  equal  number  of  Lords  t>f 
Justiciary  in  each  division.  Two  of  the  ordinary 
Judges,  one  in  each  division,  were  also  a|^inted 

*  1673,  c  16;  20.  Gea.ni.  c  43. 
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Judges  of  tlie  Jury  Court,  to  act  along  with  the 

Cluef  Commissioner  of  that  court,  as  re^ 

;^  golated  by  the  55.  Geo.  III.  cap.  42,  and 

59.  Geo.  III.  c.  35. 

By  the  recent  act  of  Parliament,  6.  Geo.  IV. 

c^i.  19O9  two  more  Jury  Court  Judges  are  to  be  na* 

med  'j  send  material  changes  are  made  in  the  manner 

and  Ibrm  of  administering  justice  in  the  Court  of 

SessioD,  as  well  as  in  the  Court  of  Teinds  and  Jury 

Court,  of  which  due  notice  will  hereafter  be  taken. 

Hie  periods  of  the  sitting  of  the  Court  of  Session 
have  been  various  at  various  times,  but 

TSh^  juf 

,itt^^         came  at  length  to  be  divided  into  two  ses- 
^ons,  called  the  Summer  and  Winter  Ses- 
sions. Except  upon  occasion  of  the  Usurpation,  there 
was  always  a  power  to  adjourn  for  a  few  days  at 
Christmas  *.    The  period  of  the  winter  session  is  now 
fiom  12th  November  to  11th  March  inclusive,  but 
the  Court  may  adjourn  for  a  period  not  exceeding 
twenty  days  at  Christmas  t,  and  this  adjournment  in- 
variably takes  place  from  the  Tuesday  immediately 
before  Christmas  day,  and  extends  to  the  third  Sa- 
turday following,  both  days  inclusive.    The  summer 
virion  sits  down  on  12th  May,  and  rises  1 1th  July  t. 
The  hours  of  meeting  have  also  been  various.    By 
ad  of  sederunt  1555,  it  is  inter  alia  ordained,  '  That 
'  the  Lordis  all  winter  fra  the  ferd  day  of  November 

•  A.  S.  2ist  December  166L  f  2.  Geo.  lU.  c.  27. 

X  A.  S,  12th  May  1790. 
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^  to  the  first  day  of  Mardie  thaireftir,  do  convene  to 
<  the  said  Consal-house  at  nyiie  houriS)  and  to  re- 
^  maAe  quhill  rij  houris,  and  na  knger/  ftc.  <  And 
^  that  the  kepar  of  the  kirke  .^f  the  stepill  of  Sanct 
5  Geill  nowther  hald  the  knodc  abak,  nor  faaist  the 

*  hour,  but  that  he  rewie  the  samyn  jnstUe,  under 

*  the  pam  of  scui^png  of  him  thnm  the  toun*' 

For  thne  immemorial  the  Outer^-Houae  has  met  for 
the  despatch  of  business  ofc  nine  o'clock^  and  the  In^ 
ner-House  at  or  soon  after  ten  o'clock.  Under  the 
new  regulations  the  Inner-House  will  not  now  sit 
down  till  eleren  o'clock. 

The  Court  has  a  seal,  which  is  used  on  particular 
occasions,  such  as  in  Reports  to  the  King  or  Parlia- 
ment ;  and  it  is  also  affixed  to  decrees  against  fb^ 
reigners,  and  commissions  for  taking  proofs  in  foreign 
parts.  It  is  kept  in  the  charter-press  or  safe  tX,  the 
Court,  and  access  is  got  to  it  by  apfdying  to  the  Lord 
President's  clerk. 

The  honourable  profession  of  an  Advocate  existed 

in  the  verj  earliest  times  ^  and  his  praetice 

A  vocatw.    extends  to  all  courts  of  justice,  from  the 

highest  to  the  lowest,  the  smalUddit  courts^  by  spe* 

cial  statnte,  excepted. 

It  was  long,  however,  before  any  suitable  form  of 
trial  or  examination  preceded  the  admission  ef  Ad«> 
vocates.  Some  of  them  appear  to  have  studied  the 
Roman  law  on  the  Continent,  and  tfaenesefter  t<r  have 
qualified  themselves  by  frequenting  the  courts  of  jus- 
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tk^f  particularly  the  Supreme  Ccmrt,  then  held  in 
de  Toibboth  of  Edinbuigh,  as  derks,  or,  as  they 
w&e  thea  deai^iaCed^  ^  servitors/  topnaGliamg  adv<y- 
c«te%  under  wh<Mai»  and  bj  obserriug  the  proceedings 
in  Court,  they  picked  up  knowledge  of  the  municipai 
lair  and  fonns  of  process. 
By  the  act  <^  sederunt  passed  at  the  instkution  of 
the  Collie  of  Justice  *,  *  it  is  statute  and 

Only  im  ^ 

AdfwMBi     *  de^sit,^  on  this  head,  '  thatthere  be  ane 
^  certane  nomer  of  aduocates  and  procura- 

*  taam  to  the  nomere  of  ten  personis,  that  sail  be 

*  called  Generate  Procuratouris  c^  the  Counsall,  of 

*  best  name,  kmiwledge  and  experience,  admitted  to 

*  procure  in  all  actionis  of  quhame  the  namys  heiref* 
'  ter  foUofwis,  &c« ;  and  gif  ony  utheris  cunninge  and 
'  abte  men  will  desyr  to  be  admittit  to  the  oSce  of 
^  aduocstionn  and  procuratioun,  thai  sail  be  rsssauit, 
'  wftt  the  wi«  of  the  8«dk  Lordi..  for  completting 

*  of  the  said  nomer ;  and  that  tfair  foresaidis  procura- 

*  toam  p«>eu»  for  eoeiT  m«i  for  th»r  waigis,  bot 

*  giff  thai  have  reasonable  excuss. 

*  Item,  That  all  the  saidis  advocatis  and  procnnu 

*  tonris,  chosin,  or  to  be  chonn  and  admittit,  sail  be 
'  snorae  to  exersis  faithfiiUie  and  diligentUe,  the  of- 
'  £ce  of  adaoeatioon  and  procuration/ 

For  some  time  after  this  period  the  numbar  of  prsc- 
tiiing  adToeatea  was  ewen  fewer  than  ten.  By  act  of 
aeienml,  1st  March  1548,  the  Lords  chose  nine, 
'  tfmaistdiscKeita&d  qualifyit  penonis  of  gude  con. 
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<  gdenee  and  vBderstanduig,  to  procnre  befirir 
^  in  all  accionis  and  cauasis  to  be  prosefrit  and  de- 

<  fendit befoir thame  in  tytnecamiAg;  that  ia  to  Mgr^ 

<  Maiater  Williaxn  Wychtman,  Maister  «fai&ea  Mae- 

*  gill,  Maiater  David  Borthwick,  Maiater  Thomaa 

*  M'Calyeane,  Maister  George  Strang,  Maiater  Tho- 

<  mas  Kyncra^y,  Maister  John  Aberoitiaimy,  Maia-. 

*  ter  John  Spens,  and  Maista*  Robert  Maryot,  quha 

*  mad  faith  in  presens  of  the  saidis  Lordia,  datrt^thm 

<  sail  lelelie  and  trenlie  miniatere  in  the  aaid  ofioe  of 
'  aduocatioune  in  all  thingis^  conferme  to  tiie  oan- 
^  moune  law  and  statutes  of  the  Seasioiin/ 

Under  date  17th  January  155S»  di»e  ia  an  entry 
in  the  books  of  sederunt  toudiing  complamta  by '  di^ 

<  vers  of  our  Soverane  Ladyis  lieges,  that  Aaly 

<  continewalie,   als  wele  persewaris  aa 

<  commys  before  thame  at  the  calliag  of  thair 
'  teris,  and  makis  thare  excuse,  that  they  can  noaht 

*  gett  procuratouris  to  procure  for  thame,  qofaair^ 

*  throw  the  Lordis  are  gretUe  irapeachit,  and  the  par- 

*  tiis  gretlie  frustrat,  and  justice  delayt.'  Agaaa,  jast 
two  years  afterwards,  the  same  want  of  advoaataa  is 
noticed,  and  it  is  enacted,  <  Jbm,  That  aa  paatie 
^  cheise  first  ma  aduacattis  nor  twa,  compi^snhmd 
'  thairin  his  pensionaris,  gif  he  ony  hes,  with  oattifi-. 

*  catioune,  that,  albeit  he  haif  ma,  and  mak  thame 

*  ane  counsaU  in  his  mater,  his  adoavaare  aall  Imif' 
'  ony  Yther  twa  he  plessis  onne  hia  expenasia ;  pto- 
^  Tiding  alwayis,  that  euery  partie  do  landifol  deii« 
'  gence  in  tyme  to  haif  his  aduacattis  reddy  at  the  day 

*  of  compeirance,  but  hoip  of  fiuder  delay  throw 


iMTfiosucnoir*  ^% 


*  mAaat  veniegret  cause,  refuse  to  procure  iw  wy 

<  ptrteiipQBtheir  ittManaUeexpeosn^  vnd^r  the  fmk 

<  ef  iefsnmtimumof  thame  of  khair  o&cas  of  adup* 


It  WM  «Mt  laag»  aocoklk^ly,  bo^e  the  vOesttiotitai 
of  the  imditfto  tea  fell  into .  clesiteto4e.    Uniier 
dite,  aatii  Jwe  15a7f  4^here  n  an  eit^ 
rfaaitwinl  of  the  napaee  nf  thttOianfiellor  nd  ttighi 
yrthftifand  aenm  ilM^Bora^^Mttoar^  and  of 

llMt  ^i'ituQl  mA  two.  temporal  eatlracrdinmy 

4 

Loide,  then* conposii]^  the  Cont;  a  list  of  Cierin 
to  the  fiigBat,  tkbrtjf'^kt  91  nimibery  and  a  similar 
hit  eglhe  Adwwrtee,  imcwntiiig  to>|%;^Swr  in  immh'^ 
hea.  '  la  1762,  the  xmiober  of  adi^ocatei  on  the  Msk, 
had  incwModte  810^  and  the  nmther  nov  is  aeaifljr 
400;  #0  thet  one  ihouki  think  the  injanetiMi  of  the 
aet-ef  ITth^aniiary  IflAS,  may  he  enftreed  witkmBt 
wr^  liirCTw  wHiV  arr,  ^  that  ipihatonmeiiirparganisthat 
hea  <HPf  aetaena  movityCxr  to  be  movit  be  thame^  or 
tibaaae,  yenwwit,  or  to  be  peoRmt,  be&re 
Loidisy  that  thfti^  and  eu«ry  of  them,  mak 
diligence  to  gattiane  pfocaratoar  i^  faro^ 
attd  defend  «a  thare  cauiis  hefiare  thajdayf^or 
daa  apfamelaty  or  to  be  appunetk,  ovvther  for  biHs, 
lettfcs^  er  aetiB,  maid,  4R*to  be  maid,  monjraaase^ 
«idi  Mfflifleaaioiin  to  qtihatwrnieiier  that  failyetf^ 
aad  doia  nocht  sufficient  diligence,  as  nid  is,  that 
an  A  ea^HB  sail  noeht  he  heead  vpr  admitdt  in 
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*  tymes  to  cum,  bot  justioe  sail be.done in  alicansn 
as  aooordis/ 

At  an  early  period;  some  difficulty  appeara  to  have 
been  felt  in  procuring  the  aid  of  couBsel,  in  conae-^ 
quence-  of  the  Inner-House  ntting  at  the  same/liaie 
with  the  Outer-House.  Anactofsedeiuntwasthaiie- 
forepassed^  of  date  11th  January! 604i.iathe6iUow. 
ing  terms:  *  For  removing  of  that  impedljpientiof  pror 
«  ceeding  in  the  Utter-Hou8»  (that  the  pimiirator.a^ 
TUteenad.  ^  tbutr  ben,)  it  js  uffwOil  kfi  Albt .  md^ 
^^fy^  ^  Lordis,  that  thair  sail  he>|(^Mn  advocatea 
nwimMT-  <  nominatet  quha  sail  be  appointit  ^  the 
'  Inner-Hous ;  andquhatever  elieiife  insII  haif 

*  occasion  to  employ  ony  of  these  in.ony.nGtioii  tabe 

*  deeydit  in  the  Utter-Hous,  the  sain^e  clij^ntish^re* 
^  by  willit  and  adviiit  to  provyd  iiiuiself  of  any  uther 

*  advocat,  not  being  of  the  noumer  foresaid^  that,  in 

*  case,  the  tyme  of  the  calling  of  his  matter,  his  princi- 
Vpal  advocat  be  in  the  Inner-Hous,  that  m^verthel^as 
^  the  uther  may  be  redie  to4iqpUt,  the  saKpu^  before 
*.the  Oidinar  in  the  Utt^r-Hous^  and  thci  ewais, 
'  (that  the  uther  procurator  is  thair  ben,)  ssU  procure 

*  na  delay,  but  pres^it  process  sail  be  giantit ;   The 

*  names  of  quhilk  fyftein  advocats  to  be .  iq^pointit 

*  for  the  Inner-Hous,  follows :  Mr  John  Sbvp/  kc. 
T  Thesenominationsandsd^cdcmsof  ac^lainniim- 
Jlier  of  advocates,  for  the  Inner-House,  have  long  oea- 
sed  to  be  made. 

As  to  the.  quaUfioatiims  of  a  body,  from  whom,  not 
only  Sherifis^epute,  but  also  the  Lords  of  Session 
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mi  JmAiciary  tre  almost  esefaMnrely  flekietoiU  it  was 
impoasible  they  could  be  left  to  dnne^, 
^Ad.  and  IngUy  inconvenient  tliat  each  indm- 
diial  case  should  lest  t^on  some  arfci- 
tarff  imdrfhied  examination.  This,  however^  was 
long  the  footing  upon  which  this  matter  tested. 
The  aril  seems  to  have  been  at  its  heigfaty  wfaan» .  lin- 
dM  date  ITthNovnmber  1610,  the  Mlawii^^  aaMng 
othorartieleB,  were  praposed  by  the  Faouky  of  Advo^ 
cstei^  and  appnrrod  of  by  the  Court,  for  the  correction 
eMiaBes:  *  Tliehafll  advocatsbekof^  convened,  accord- 

*  iag  to  their  LimiBhips'  mdilumees,  hearing  weighed 
^  dieeaaaes  of  thmr  meeting,  does,  in  all  humility,  ac^ 
'  kadwiodge  the  ajngahr  caas  and  aftietioniqiAilk  the 
'^sssd-Bif^t  benoufable  t^e  Lords  of  his  Highiiess 
^  OsunssU  hes  Ar  the  r&<estsMishing  of  the  wonted 

*  gioiy  e^ihe  seat  ef  justice,  and  for  repairing  of  the 
'  hmdies  thereof;  and  wishes  fta  their  hearts  they 
^  aui^t  he  anawendyle,  in  some  measure,  tetheir  Lord- 
^  daps'  good  intention :  And  seeing  the  delay  is  so 
'  seniiUe  and  universal,  that  it  hes  meve- need  to  be 

*  eared  nor  ioqpyred,  .they  Idrre  unto  their  Lord- 
^  shi^  as  the  'head  of  their  owne  rowme  and  jdace, 
^  Sat  cedreAe  of  the  same :  And  yet,  as  metobetS/of 

*  the  aame.  body  r«teilts  their  own  evilliB,  theybave 

*  aftiB  one  Yote,  byboleiiine  proiniai  and  attastuion, 
^  sud'by  a  aingahr  manner  lesohred,  so  ^.  al^..  in:  them 
/lyss,  tocntt  offvall  occasioDS  that  tine  eviU  begpm 
^  ^sesd- no  furder  amongst  them* 

'  Iliey'  lanienl;,  in.thb  first*  th^  conttaipt  unto^the 

o2 
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ImiifQrable^  is  bfouglit ;  and  amomffsi  mther  causes 
thenqf,  Aeffjbfid  Aeiikegketcfajia^tr^aM^  whiA 
is  requisite  in  the  most  fnedkanisk  calBngs^  is  the 
pHrndpaU^  the  omisMon  ffMbcrof  lun'ptodncedy.tt 
a  riiort  tjme,  ane  erill  which  is  iJiniaBt  inoura^e  $ 
in  Jiich  80rt»  tkat  ihse  name  and  estimation  ^  dine 
admcat hes ietasns  Hfe»^  and  ies.i^.tke.fisrmir 
ieaufy^  and  that  not  ^mAmtt  aome  ii^nitiiioK  Id 
the  honoiiliiUe  aeat  of  the  Ctdl^ge.of  Aatige^  is 
the  qidiilk  thejr  aer^.  Sbr  xeamd  wfaenn^  it  « 
ImpaUy  craved  of  die  aaid  most  fannoanibk  Lotda 
of  his  MajeBty^s  Comadly  that  tkefe  he  ane  act 
made,  ordaining  1^  flone  fastnofter  be  a&nitted  to 
the  said  calling  of  adivocalaQA  hdoiie  your  Lard* 
dups,  except  these  who^  efter  diey  Ii4ve  pated 
their  coucae  of  phylosc]diie»  hes  hein  Imougk  up 
in  aone  univiarsity,  aa  student  to  die  kwes,  beAe 
spefce  of  two  yein  or  theieby ;  and  wiio»  befiixie 

admiasien,  shall  give  ane  proof  of 


Fkopoaed 

modbof  seU  <  tbeir  qualification^  or  >eiae  that  ihcy  he 
''^^'-»-  .  SUA  «.  hav.  teeu  bHHight  «p  «th  old 
learned  adtwats  he  thB  space  of  scinne  ftm  \  and 
who,  bdbre  they  be  faeaid  to  give  in  their  pefeidoii 
to  the  said  Lords  eonceitning  their  admissioit  to  the 
said  calfii^,  dkall  be  holden  to  givife  some  peoof  of 
their  abi&y  «o  the  adveeats,  <and  sail  npo^  their 
feestimoniaU  ^  and  that  no  ad?ocat  praraaatf  te  the 
said  calling,  except  he  be  spedaliie -astisled  ami  re- 
commended to  the  smis  Ijords  he  4iie  Ri|^  Ho- 


'  mmUe  hia  Hii^ibm  A4wMt  fcr  the  tymei  acs 

'  mriiBg  te  tbe  euttom  obaerrfd  i»  nther  eountries/ 

ApeMHy4»  these  rates^  in  Mandi  1606»  Mr  Ain 

MrOswdd  ^**^  Osimld,  •  aerntor  to  Mr  David 
iMM  « BTHieroiaey  advooBtet'  appKed  by  UU  to 
the  Lords  ffar  admiasioD ;  aad  a  sefamte 
UU  hy  the  Dean  aad  faenlty  of  Advocalaa  wai  also 
{Mantel  thns  ooocmed :  ^  Our  Loida  of  Council 
^  and  Saawon,  Unto  j9m  Lordddps  hvmbUe  meanes 
'aadahntea,  We^  Si?  Tbonm  Hope  of  CiaighalK 

*  Kn^!^  Baironett,  AdToeattoovrSoTeraigaeLord, 
'  and  the  ofdinar  adirocata  befbn  your  Ixutlakipa  ud- 
'  defariMsryvandt  qndenrtwiding,  be  sufficient  tryall, 
^  pv«Ufeaiid^(xpark»ce»  the  Ulcprater  a^ 

*  of  oaar  lomlfc  Mr  Andaew  OawakU  aervitar  to. Mr 
^  Danid  Brymemae,  «dTOGat»  to  use  and  ezeroe  the 
^  aflfaffaad  fimeiMm  of  an  ordipsie  ad;rocat  beffar  yoi^ 
«  f^nrtihipa,  lia  hsft  contanmdl  and  aiitiiudl  wmainiiig 

*  m  aecme  jodi^lhe  aaid  Mr  Danridj  Prymenasehethte 
'  apaae  «f  a0mie  |eireB  or  yiby^  wheniby  we  find  him 
*^and4|iHd]iBdto.faf  admitted  be  yofur.Lotdahips 

*  to  dieaaid  office  and  function, conformetothe  ordour 
^aadiolwadrinMWtad»>ifiroofadtoe<tta  bafoiryour 
♦ImHJahipa.  And tJNi!ft>r.we hainp  nMomnendit,  and 
^he<dM  fieaaiit%.rtcomineiid8  ui^>)mur  Lordships 
'  thrja«H.MrABdiwg  OannLd*  4iaQi»^pier«en  f<»tMdbe 

ba  ^pt  «ndqidlified(ft)'  wcdiigllDAi^mn^Ihe 
ftmetimi;(wmmdyiT^^        yonrLaid- 
^  aldpa  to  ndmitt  Jim  iheroto^  reaave  Im  aith^  .and  to 

*  natkmm  lam  y^  yomr  LMdihipa  tealis»niail  of 
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^  admission  yrupon,  in  suieh  dew  and  eompeMnt  f^Mie 
<.  as  efieirs.     In  witnes  qrof,  we  h«re  suhicryvk  thir 

*  presents  with  our  hands  att  EdMbiu^j  ^nld  fl&^day 

*  of  March  this  year  of  God  1680  years.'  -Sij^ed  by 
Sir  Thomas  Hope,  and  twenty-eight  dther  advoestea* 

*  SQMareh  1636.  The  wfailk  diy  the  Lords  admits 

*  ted  Mr  AndroOswald,  servitor  ti^  Mr  David  ¥rp^ 
'*  roise,  in  and  to  the  plaoe  of  ane  ordittar  advocafebe^ 
'  ibir  theme,  conforme  to  me  recommendMioiie  ^rant- 

<  ed  unto  him  be  his  Majesty's  Advocat,  Dean  of  FW- 
f  cultie,  and  remanent  advocats,  and  supplieatioii 

*  therewith  presented  be  him  ;  and  gave  and  groat- 

*  ed  to  him  all  andanndrie  dignitties,  ireedoineBj  im- 
^  mutiitiea,  fees,  oommodities  and  caanalties  behxag^ 
'  mg  t9  the  said  jdaoe,  to  be  bniikit  and  poasest  by 

*  him  during  all  the  days  of  his  lyAityme,  as  fteelie 
^  in  all  respecta  as  any  other  advocate  has  poneat  the 

*  same  of  beMir.     Whereupon  the  said  .Mr  Andrew 

*  b«ng  ieailit  iu'  presence  of  the  Lords,  awore  ihe 

*  aith  of  alledgia&ce,  maid  hith  de  JkUi  ocbmnif' 
>  tratbmej  anfl  u^on  the  premisseBi  ssbet  inMnr- 

*  nientes.'   .      .  .        ' 

$inilar  ph»ediire  occurred,  undei"  date  UttbJS^ 
ary  l64f,  when  Mr  George  Lawsoneiba 
iL^'^''- admitted  advoc^    Die  bfll  •of  suppUu^ 
^^'^'^^     tiontfbr  Mr  LawMae  beirs, '  My  LniroT 

<  CQtiiloU  anA 'SeMon;  Untoyoisr  LorishipSxliMibly 
-^  aseltnraod  shewes,  your  aervitor  Mr  Geoige  Low^ 

<  sone,  sbmetyme  servitor  to  Sir  Leuis  iStuart,  advii^ 

<  csi :  Tkiit  whair  I  have  atten^dthe  Touboutb'  in 
'  the  service  of  the  said  Sir  Leuis  Stuart  be  the  spaice 
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^  cf  tnxmtie  yeirs  infffcme^  waA  baTing  meinit  myself 

*  to  Us  Majest/s  Advocat,  and  remanent  ordinar  ad- 
'  maMa  before  your  Lordshipfi*  thejr  bave  itmd  ine 
'  ipt  and  aliill  to  disciiai^  the  office  and  fiiiiction  of 
'  ane  advoest  giff  I  was  admitted  yrto,  as  their  pre- 

*  aentatione,  daited  the  twelff  day  of  January  aubacri- 

*  tit,  bean.  Henefbret  I  humblie  beaech  yous  Lord- 
^  akupa  to  admit  me  to  the  aaid  offioe,  take  my  aith 
^dt/kkh  admhUstratUmej  and  authoriae  me  with 
'  ywar  Loiddiipa'  testimonial!  of  admissione,  accord- 

*  nig  to  yomr  Lordriu|i8'  ocdiner  customa,  obaervit  in 
'siidie  eaaeaa.' 

Some  time  aft»  this  period,  the  admiaaion  only 
took  pbne  in  the  ordinary  case  upon  trial,  by  private 
and  i^Uic  examination,  on  aaaigning  the  applicant 
the  sid>ject  of.a  public  leaaon.  As  early  aa  12th 
Febmafy  I6l9^  llie  Lords,  by  act  of  aederunt^  had 

*  oniained,  that  every  advocat  to  be  admitted  sonld 
ongm  of  *  S^  ^^  ^^^  admiasiou,  ane  beokj  whilk 
Ik  TkM  «  aould  have  bein  erected,  the  works  of  any 
'  one  of  tiie  doctors  of  lawes,  as  sould  be  enjdyned 
'  to  him  be  the  Dean  of  Facuhy  /  Accordingly,  by 
set  oftMdaamt,i6lh  July  1686,  the  Lords  ratifiedand 
appaowd^ tbe^ foim  aad'manner  of  trial  which  is  at 
preaa^^r^^  and'hi^  been  tlnae  several  yeara  bygone/ 

*  obaanett^ia  to  such  who  enter  advocates  upon  triat 

*  ia)tii0i^miiilfiry  Way,'.via«  by  private  and  public  ex- 
'  awjaariaai,  itadwiaas^mng  them  the  snl]||ect  of  a 

*  pjABctietaon/.  *  •  The  'Same  act  provides  for  the  ex- 
tnoidiMliy  %m»  of.  admtssion  by  bill  or  petition  to 


48  INrBDDUCnOM. 


Ike  Lordfl^^  bttttliatfcrai oimimMOk  knim^h&m 

Hie  act  of  aederunt,  flMh  lUMiiry  17^*  ^th 
fbr^^rtM  aome  recent  varialMii^iA'iiMrliienilerHia^^ 

of  Advocates 

t^rfftpihtd.    casea  of  admiteioii.    It  aeika  finrth,  * 


of  Goukieil  vnd  Seadon  conddferkigv  that  it 
is  bigUy  expedieiitt  for  tlie  r^nkr  and'  apeedy 
despatch  ci  Ibmaneaa  hrMght  before  the  Smmniga 
Court  in  this  part  of  the  luttted  kingdom;  aaad  6b^ 
Tionaly  in  other  respecta  tenda  to  aeeote  the  fnU 
adminiaiiHftioii  and  free  ooifiae  of  juBtioe- within  the 
same,  that  no  person  be  hereafter  adinjitod  a  nmn- 
her  of  the  fiieiilty  of  advoealea  but  flaudi  whi^are  of 
n*  proper  age,  and^  npon  due  and  eflbetHtl  trials 
than  be  found  to  have  attained  a  competant'know- 
ledge»  not  only  oi  tibe  common  or.  cinl  hir»<  hut 
also  of  the  munic^al  kw  and  praetiae  of  Sootkaid ; 
and  having  duly  weighed  and  cenaid^rild  oaatain 
overtqtea  laid  befove  than  by  the  Dean- and  IWculty 
of  Advocates^  for  the  furlhtf  md  hotter  i^^aktion 
of  the  trial  and  admiwon  of  inbraata  aviong  thran, 
die  said  Lords  hereby  atatute^  eiuu3t»  aad'ordaon, 
Thtaty  &K  heraaAei',  joo  perMm.akidi,bonediTed  or 
adiniMed  a' member  «f  the  mi  ftoaltyt  buft^auok  aa 
having  bean  eftetUallyilriQd  upaki  hia  profioienoy, 
jiationly intke eivil law,  but alao in- the noaaioqwil 
laar  aad  priolMa^Soothndk  ahaU  beiouikdduly  qna- 
liiied  by  ike  cxamiaatora  appointQd  by  the*£K>ulty 
for  that  purpose;  aa  aiao»  the  private  exaBninotorsr 
are  hereby  prohibited  and  diachargad' to  fwoceed  to 
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<  tbe  nwwitmition  of  any  intriAt  upon  the  civil  law, 
« uiileaB  he  shall  foiavioiisly  produce  reasonable  eivi- 
'  ibnoe  to  ikftm  sittisftetiaii  tihat  be  has  attained  the 
*  age  of  twenty  years  complete ;  which  proof  or  evi- 
'  denoe  abaU  kv  Ibem,  he  nmocbed  to  the  Dean  and 
'  JStcuhgFj  a  he  shall  hei  fowd  duly  qualified  by  his 
« kiiiQw\edge  in  th^  civil. law.  And  the  said  Lords 
'  6»ther  statute  and  ordain,  That  no  person  shall  be 

*  nUmiHi^  to  the  trial  of  his  knowledge  of  the  ma** 
'aisqpal  Uw,  aad  praotice  foresaid,  until  one  full  year 

<  shall  have  elapsed  after  his  examination  upon  the 

*  flinl  law;  and  theni  and  no  sooner,  he  shall  be  al- 

*  kmod  to  eotar  upon  trial  of  his  kAowlec^e  and  prcv 
'  fieieQGy  of  the  municipal  law  of  Scotland,  wherein 

*  if  he  acquit  himself  to  the  satisfaction  of  the  exa* 

*  miiiatovs,  a  diet  shall  be  appointed  for  the  public 

<  CTamination  as  «sual«    And  it  is  her^y  4 
'  red,  that  in  wder  to  his  public  examination,  the 

*  ondidate  ahall  and  m^y  wwex  to  his  th^^uflh 
^  positiKma  ^xm  the  lajw  of  3oQtliand»  in  the  native 

*  iiam^  to  the.  subiects  of  disp^  upon  the  triid, 
'  aa  he  eball  think  nroncsr** 

Thisflaat  Barticulftr  has  irane  uiito<  desuetude. 
msU  Ji  the  Latin  flpeeeh  whioh  :ww|k  U>  \f^  ^e^vei 
hy.die  imtmntHo  thfi  JUtfds  at  ywising.    The 
is  flUihe  mii  law ;  and  tbe.publia  efwunation 
the  FaottUyi^  cMfiMd  toi  an  ii^ipt^piatian  i 


The  Faculty  oi  Advof^ates^.besi^ea  being  members 
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af<*  the  College  of  Jofitioe,  enjoy  muij  privileges. 
Thej'  hate  a  hall  ftr  their-  midetingSi-  aod  a  noble 
library,  which  is  daily  increasui^in  value. 

i£s  Majesty^s  Ad^oeatfe  was'aiieieBttlly  idsoU  Lard 
L^Advo.  of  Session,  and  he  had  d'ways  dief^rivi- 
soMdtol^.  lege  cif  sitting -mthin  the  bar  ♦<  TheMHie 
'^^^  privilege  is  conceded  to  his  'Majestyls  SdK- 
citor-Genend,  whether  the  officers  held  by  one* on- 
ly, or,  as  was  somettmes  the  case  of  dd,  by  two'  m- 
dmduals.  *  * 

All  comjdaints  of  a  cnminai  natmre  befiwe  the* 
Court  of  Session  must  have  the  instance  or  coaeitr- 
rence  of  the  Lord  Advocate.  His  Lorddiip  may 
decline  to  prosecute,  but  it  has  been  found  that  hh 
cannot  refuse  the  private  complainer  hSs  ooneurNtafee; 
which  inibrs  no  personal  responsibility.  / 


H 'is' the  peculiar  province  of  Clerks  tof  theSigimi 
Clerks  to  ^  frame,  sign,  and  pass  AlsifffutHitm^  lat> 
^^^w*^  ten,  and  smnmonses  under  die  S^gnet^^wiiik' 
the  ei^teeption  of  letters  of  diligetice  4gifaist^WilnM8tt 
or  h)ikv«rs  which  are  Inteed  «nd  signed  bf  an^ttttnsm 
tor  of  ednrt,  «id  with  the  emeption  of  the  oMiitefise 
aX  advocations,  sasjftensionsy  and  ^nftimonspi,  whitoh 
nMy  be  prepared  by  agents;  or  aoUcitore^  Of  old,  it 
should  rhth^  seem  they  had  not; 'the  anisftime  privi* 
lege  of  framing  signatures ;  for,  by  aet  of  cedanmi 

*  A.  S.  20th  Janniuy  ISSa    * 


90di  illy  1618^  -*  Because  of  the  abuser*  by  lAfteiting 

*  of  imreaiMMiable  iBHid  mmtual  dauses  in  all  sorto  of 
« g^oaturesy  it  is  slatule  by  the  ^Linrda^  thM  aO  Migf* 

*  mibofw  be  onfy  Jbrmed  by  the  writefv  to  the  sj^^^ 
*fi4odiallfaeii8tri0ted'/l9  ma^^^^theik  vn  tke  back 
'  with  thekr^mMmtMiry  ngn  and  mAwripHwik  mgnud^ 
'  imdfiT  tjhe  pain  of  dqarivalawi;  and  discharge  lite 

*  llmamfcri  ctxtaiptrdier  w  coUbeUn*,  elerk,  presenter 

*  of  theag^nfaies  to  tbe  Lords  donfpoflitiirs,  to  pc«^ 
<  sent  any  but  them  l^al  are  m  mariced/  They  are 
ilso  exclusiTely  clerks  to  special  servicea  of  hem  at 
EJkihw^  *}  and  thej  perform  thedmty  of  cofr¥ey«- 
amen  as  well  as  of  agMta  before  the  Spireme  Courts. 
The  body  is  at  present  tery-  numeroas  and  respeet- 


'Ekey are wiAal a Tary aaeieiKt  body,  andaie^  pro^ 
perly  speaking,  CledB  to  the  Seeretary  of  State»  and 
act  by  conunisaioD  from  him  or  from  the  Keep^  of 
thrl^net^  whedtiiat  bAee  ia.hekl  by  a  penpnolber 
tfai*  the  Secralaryw  They  aie^eeiaUynotioed  among 
the  ether  aaembcra-of  the  CoU^  of  Justioe  in  ^tibe 
aetolitsedarant^  15a0.v  Th^  private. affiaxa  ana. ad- 
uuniliaaad  by  i^As^pef,  dkptivtif^keeperi  4;0inji»wiit»iih 
aa^eanminaMrs,  tfeaaiawt  iihralriaB,andfi^ 
The  aapiMit  to  the  4ifSoe  of  Writer  to  tiiie  Sgnet 
L^J.  inu'fc'b^fif^^enyMraofcage^qittst.havehad 
a  libeiaikiediicatieni  and  have  attended^  two 
at  end'  of  ite  <  ummiaities;  ifasfoie  eptaring 


<  l.«tidSLffi6a4lV..c:a6,§12. 


ligpw.,hU  j^rwtjiceplup  wijth  one  of  Ihoir/ Buiber, 
i«hieb'is  for  five  yemrs }  mA  before  pMMog  he  imisfc 
iMkve  been  one.  yew  M^  icMt  out  of  bia  apfs^tioeib^K 
;  They  bsve  ik>w.ii  leetnreAhi^  of iCpi^reywcuig  iiiike 
Univendt^^  of '£4iia^  i^viodows'  fbndt  a  vatiMUe 
libra7»  abffU  for  tbeir  meetiBga^  mA  elpo  Jkeeping 
filaces  for  tbe  Sigf^et^  wd  werniata  tbereOf« 

Th^  XQCords  bwe  bowever  been  dilif>id«ted  iatma* 
iiit8ignec  bleaoine  times*  and  tbe  Signet  itsdlf  was 
or  9^  upon  (me  ooeaaou  e(t  least  shfikm  or  leivt^ 
In  parttcular*  ^oou  after  tbe  institutioii  of  tfa^  CoUf^ 
cf  Justice*,  tbere  is  au entry  in  tbe  boo)^  «f  sederap^ 
of  the  King's  ]«tter»  cbsiging  tbe  J:4fri»  <  U^  caiAs  wik 
Sa«f^  tbridsigiiet  in  j9foce  ^f>  <A^ 
<  usit  in  our  seruioe,  as  saide  is,  and  to  reform^  tbi^ 
'  4ith^  tbiesignettisi  gr(A  and.si^aU,  aSvSaU  be  tibfcht 
^i««q^ent  be,tbe.I^di»  of  oitf;  Qo^x^e^'t^  ^ 
\ .  Tbe  9tit  bearsi  *  Tbecefin^^.tbe  I^rd>.af.Coiiw»le» 
!  ^imfoipft  tp  tbe'  Kingia  Gm^.wynd^  and  ebaqip^ 
^tbink,neees8afe  tbat  ane  ne«r  .litt}«  «ign0l(  bfr  wMd 
^^  plaee  of  tbe  signet  ih«t>  pteilittt  and  tiliat  tbe 
S  nthsr  twft  littk  sigpefctif^/  (u  .entiie..JiiMiwiuttr  «id 
£xivy  Seal»)  t  ai\d.tibe  gi|Bl.sigQ«l^';.(oi;  Gn^JSiiA) 
^  be  attoaid  new.of  gQ)d«  a^.thnt^tmi  <d.i^S9^ 
*  lildtle  aignettifi,  tbai  sail  Mnre  tbe  SiemiQmf^  nd  Jus- 
ftiiso  JUrisbe  baftb  of  ue  .qwntiti^y  apd  the  thrid 
VtbsKt.asU'aeiTO  tbe  £^ingia  Qneoi dipentiounes  be 
^.4UBi  parti  iBiair  :tban.  ti)e..to<to  tw%  and  thai;  the 


iNTiiODncTfim*  M 

ID  dttdoa  nithtat  onjrwoH  um^  ^^  ockUke  bd 
gnvil  Bi'tte  gr6it*8igiMt'Hitli  idm  tibss  i^t<|[U!dr>  send 
Ate' £cq^  "Grttae  ordour  of  tiie  iit>Hflfcti<r  nxd 
tiynlis  Amat  the  8iA«Ue*fiiL  thr  nnlfit  of  due 
oHOMi  «nd  vjthottl:  ^oiiy  word  tv  utfaer  thing  iit 
ony  of  tli&  ^teidis  sigbMtisj'md^the  saidis  sigmfetliil 
faend  wmU^  Ihttt  the  ttdde  tie  destroyit  and  btcidn 
ki  jireMu  of  tihe  Kingit  Oirtee,  or  Loidf  ofCbiin* 


>. 


Signet  w»  zBipa%8fled  qJkoi  b  piooe  of  v/Ubt 
gf  wax  aftxod  to  tfcfe  letters  uit  aiiuiiuunsy  tfnd 
bonee  was  anoiendy  oallM  ijn  5ed  oF  dhA 
'  White  Walx.'  Thedateof  affixing  itr  was  appointed 
to  be  written  lidbw  itin  woids  atlengdi,  imd  signed 
by  tte  Ke^er.  Oocaplaints  ha^ng  he^n  made  as  to 
t2ie^f»d%of  the  wax,  theOnikty  l^act  of  aede^^ 
I4Cii  J^broarsr  17O6,  «»dained  « liie  Ke^^n  of  tte 
<  S^Aet,  smd  their  dttpstes  ibir  the  time,  to  be  ckn* 
'fhll  iJmt  good  and  sufficient  wax,  most  fitt  to  re- 
'  eeiri^  ^  hnpresion,  be  pi^iodad^  aiid  dtM  tiienebe 

*  tb  negleel^  hi  tone  coming,  of  stamping  the  s^et 
'«pM4iie wax  ;  and  dnt'for  plfcserving of  the^said 

*  iapnsukfa,  Atre  it  a  rmg  of  paperiipon  thie  said 

*  wior  m  targ^ii^  to  teoehie  the  iaopression  withb.' 

The  affixmg  of  the  wax,  mnd  ^xt  enteritatg  of  ^0 
Mft  in  wtGlfds  4i|  length,  bemg  riteiided 
#fth  Muoh  waste  of  thne,  a  acraw  gbrMsAf 
Mffleient  power  to  leare  the  impMsiosL  of 
s^;Mt  lipon  ^  pttper  itself  wis  had  mtoume 


54  INTHOmJCTfOiH* ' 

to ;  and,  190a  a  represmitalioii  bylbe  aocHrtytoithe 
Cimrt,  their  Lorddbips,  by  act  ef  sedenuity  f8tb  Be- 
bUMiry  I7IS9  '  Having  couidatid  the  Mjiitsnato- 

<  taon,  ivhh  tbe  impmsionof  tiie  new  mA  fikr4Ae  43ig- 

*  net/  find  no  occasion  to  oontaue  the  me  of  writing 

*  thse  dale  of  letters  passing  the  Signet^  in  woMb  at 
f  fall  lengthy  or  snbsmbing  the  same  be  the  Keqwr 

<  of  the  Signet,  the  anpresstcm  of  the  new  stel-ftr 
^  the  JS^^net  being  soffieient  to  obvnie^die  abuaei 

*  mentioned  in.  the  rejjHwentation/  The  date  is  ae« 
oovfingly  always  noted  in  figures  at  the  end  of  the 
letters  or  summons;  and  the  screw  press  is  so  pow^- 
fhl,  that  a  doaen  of  sheets  may  reoeif^  die  tmprearieii 
at  one  stamping. 

Hie  writers  to  the  signet  are  eligflbte  to  the  office 
of  Principal  Clerk  of  Session,  Sheriff-substitute,  aad 
under  certain  regulations  even  to  the  B«ich  itself. 
Hie  Auditor,  of  Court  is  also  named  out  <)f  their 
body,  or  out  of  that  of  the  agents  or  acJicitors^r 

At  the  institntion  <tf  the  College  of  Jnstioci  ad^ 
AgentB  tad  ^ocatcs,  by  themsehes,  and  their  iernlinv 
Spiidton.  ,  Qf  clerks,  conducted  the; jtorooesses  beftre 
the  Court  (^Session.  Their  clerks  in  this  way  ac- 
quired knowledge  and  experience  suffieient'to  enaMe 
them  in  due  time  to  become  advocates.  ' '  ' 

<  By  the  regulations  I67S,  such  persons  as  tdte  on 
them  l%e  name  of  agents,  being  neitber  adfocates  nor 
servants- to  advocates,  .were  ordecedito  be  debarred 
the  House,  tad  not  to  be  permitted  to  n^ociate  or 


it  \mbA^  fay  lan  /  act  of  aefarutit^t  9&lk 
fidaMrjrJIfi^Bi^jdMtCSedc^oif  SeuQAiaiid  thwaerw^ 
vim  Wfit  dinfaafigad.lo^giye.iip  or  land  yrowmt 
oc^OTil^  tttepc  i»:«d9QiE»t8»;wd  Am.  knofWi^er- 
lilan.^/  Hi^. vfc^m  to  the  sig^  j«e9&  iit.itbis  li»e 
|Nttifte4  bjr  Abeir  ovm!i)^piktioii8»  from  Mting  m 
«(|{(itA  :ltrimondiwfi%.  yeivrs  after  this  1^  dii(e» 
io»ta4iviK^  there  aiejiirtaiiees  of  adf oeate4»  sone- 
tiwiia  jMran^.  and*  at  other  fenoes^by  thsir  servitors^ 
b«lomBg  the  prpMMeif  .anil  doing  tbo  duties  of 
9gg6t§.:  Bub  AattbvHiiiow  iaiiMr  «iidiy«ivdly  flaimagad 
liy  wnteo'tothe  aigMty  agents  and  Mlicitors.  The 
fl»(}^iw>i^  ondwkmM  of  augowonseB  by  <ub^ocat$i% 
theJast  cemnant  of  their  duty  as  ageat9>  was  abolish- 
•dthy  act  ()f  tadc^nmt^  ItthMarch  lSi20»  egtabtiihing 


•  ti 


'J3^tJSm  dfrikqfan  Mhwate  is  a  member  of  t^ 
CoUqge.of  jH«tioe»  and  stiU  enJQys;  the  pci^ege.  of 
acting  as  an  ag^t.  His  appointment  is  by  letter 
naeoided  ia  the  books  of  the  Faculty ;  awi  he  is  sub- 
j^.toitthe  awe.segidaliMPa  as  jto  UacpKce.  and  qualifi- 
TTtiftwiif  aa  ^^hfp  aflenka* 

M  arpearay.h^^ever,.  that  at  the.c^e,of  Ijbe  17^ 
wsbvyf  .th^.idut|r  of  ^eBt^  had  come  to  be  perforei* 
ed  by  writers  and  QOMyries.  p^r  than  .advocate^ta^d 
aivMbatM#ii*4iiMM«.'Wh«bher  th^  pi!Qhii^q«  98#W»t 


119.  y. 
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fimted*  orniillmr  oQBvnieiice  dictated 
oeetein  itk  that  s canaAeukie bodff  snder  tbe.ge- 
B0ml  name  ef  .  ^.  ^jimiters  m  JBdmbtatg^  tortr  iq^ 
tfaam  tc^^perfonitheMliityofagMti.  ^yv  it  doiamoa 
]iilMe>  tkat  as  early  as  tke  ysar  I7DI,  «i  attm^ 
ims  made  to  iaocapofatr  tbese  agents  by  aet-  of  <Anw 
Uamant  Ibero  is  aeeoidingly  ipieservad  anon^ 
the  wamtits  aad  minutai  (tf  the^ raeeedaiga  of  Ptaw 
liameat  17%)0^1,  a  prnted  bill  or  »  dn^^mit^aat 

*  for  reguUxHng  0g^mU^  and  wMmms  fam  pamitijf  ^ 
^itk^4ameJ    A^x^ttf tiusdoeittii0)al;is«aiisaDBd*« 

King  William  died  sowi  after  ^lusiovettoffe^  sad 
dkeaet  daes.Mt^f^paar  tO'ha^  ev6r  fttssed  ialp  ^ 
\mr^  In  fyvocGSB  cf  tima^  many  who  had  sewad  an 
a^rsitioeflb^  as  Wrifeem  toldhesignet,  hcn^ 
ly  educated  f(»r  the  duty,  took  Bpmi  them  tefnetiao 
as  agents.  By  degnes  they  eaaoe  to  anrtmne  to 
^nctise  after  passng  writer  »tovthe.«gnet  yomd  there 
were  a  eonsiderable  nmmber  of •  Jiotaries  -fhibkc;  and 
elhw  writB*»  attaolttd  to  aodistiMthodyyWfaoiahMi 
perfimaed  tills. d^ty*  .  -  )  i  -  j  ^. 

This  gam^4deeasiMi «»  die  «t  of 'sedMruBst  mdi 
August  1754,  whereby  f  the  Loidalof  Oo«idi«ad 
^SeBsooB,    cottsideiing)   that  £n^-some    time  |Mat 

*  seveml  persons,   who  are  no   mcnbers  of  ^k 

*  OoUege  of  Justice,  ha;«re  taken  npob  th€nisehrM> 
« n^thont  ntty  wmrant  or  andmnty  60m  this  Ooni*, 

*  and  without   any  trial  and   dfanissiM,  to 

♦  AppeiMfix,  Mb.  VUL 


'Mge^agoit,  and  totidt  onnes  dependiiig  mtiiis 
'  CO0t»  to  Ae  giMt  bMemiee  of  )aitiee»  and  to 
'  Ibt  ynjadicfi  of  tlie  liegeB :  For  vemeid  wlMroof^ 
<  d»  Hid  Lank  statiita  and  oidaiii,  thai  no  pcnon, 
'  eanpfe  dvka  to  hb  Aftgesty^  Agnnty  and  fimt 
'dedca  to  ao  adveoite^  from  andaftardie  lit  day 

*  of  Fcfaroarf  17^  flhiH  he  permitted  to  act  as  an 

*  agent,  or  to  eoannenee^  carry  on»  or  defend  any 
^aetioD  or  aetaana  in  the  name  and  bdialf  of  any 
^  etbcr  penon  or  peraena  in  this  Court,  unless  sock 
'pemm  shaU  ha  adauMed  and  enrolled  as  an  agent 
'  or  sdntor  in  this  Conrt  on  or  before  the  said  1st 

*  day  of  Mmaiy  17^9  or  nnless  he  skall  be  admit- 
'  tad  and  enroBed  before  this  Court  after  tibe  said  1st 

*  day  of  Fctarosry/  in  sndi  msmner  as  is  therein  af- 
ter ^mcted.  '  The  act  tii^i  pvorkiesy  *  That  be* 
'  tore  they  shall  adnnt  any  paiaea  to  art  as  an  agent 
^  or  aaiiBiler^  tiie  said  Lords,  t>r  any  two  or  more  of 

*  them  to  be  sfpointed  by  the  Lords  irom  time  to 
shall  eiamino  and  inqaiie,  by  sueh  ways  and 

aa  they  diall  think  pn^per,  touehfaig  the  fit* 
r  esfacity  of  sn^  persons  as  shall  apply  to 
'  iftaa  Conrt  to  be  admitted  as  agaats  or  s^didtors,  as 
•aftfomd:  And  if  die  said  Lords  shaU  be  thereby 
'  astisfiad  that  sueh  person  is  duly  qaalified  to  be  ad- 
'  mitled  to  act  as  an  agent  or  soliritor,  then,  apd 

*  net  otherwise^  the  said  Lords,  or  any  two  or  mm^ 
'  of  Aem,  shidl  administrate  to  saA  person  the  oath 
'  of  ofice,  and  aftv  such  oUiti  taken  to  cause  him  to 
^  be  admitted  an  agent  or  solmtor  in  this  Court  with- 
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f  out  any  fee  or  reward,  and  his  same  to  be  eardled 

*  ak  an  agent  or  soiickor  in  tbia  Court ;  ithe  aaid  s- 
^  gent  taking  and  8ubsorfl>ing  the  oaths  ^pointed  to 

<  be  taken  by  the  act  of  the  ^.  Geo.  II.>  entitled, 
^*  An  aeijbr  taking  twxxg  heritabU  jurimUctimu  in 
«<  thai  part  ^  Great  Brkamcatted  Scotland.'^ 

A  considerable  number  of  writers,  who  then  prao^ 
tised  as  agents,  forthwith  availed  theioselTea  of  the 
provisions  of  this  act  of  sedenmt,  and  were  exami- 
ned and  duly  airolled  as  agents*  They  at  the  aame 
time  f(Mined  themselves  into  a  body,  having  a  pieaea, 
treasurer^  and  clerk. 

With  regapd  to  the  qualificationa  of  those  passing 
«fter  1st  February  I7^^f  the  same  act  of  sederunt  pro- 
tides,  *  Hiat  no  person,  (excepting  olerka  to  his  Ma- 
'  jest/s  signet,  and  first  derks  to  an  advocate,)  who 
'  shall  not  before  the  said  1st  day  of  February  have 
Vbeen  admitted  and  enrolled  in  manlier  therein  and 
*,  above  directed,  shall  be  permitted  to  act  as  an  a^ent 
'*  or  solicitor  in  this  Court,  unless  sudi  peteqn  aball 
^  have  sen^  as  cleric  or  apprentice  to  avmter  to'die 

*  signet,  or  as  second  derk  to  anadvooate,  or.aadtrk 
^  to  an  agent  or  solicitor,  admitted  pursuant  to  this  act, 

<  for  the  full  term  of  five  yesrs }  and  also,  unless  such 
^  person,  after  die  expiration  of  the  said  term  of  five 
^  years,  shall,  upon  his  apj^cation  to  this  Courts  be 
^  examined,  admitted  and  enrolled  in  the  same  man- 
'  ner  as  the  peiMns  who  ahail  be  admittod  agents 
^  and  sdidtors  in  this  Court  befbns  tlie:said  latiday 
^^of  February  1755  aire  herein  before  dimcted' to 


<*be  cnadned,  acbnitted  and  odroUed;  providing 
*'  ahrqn^'  tlot  waith.  penoiis  as  dMiU)  have  iaenred^as 
dak  to  imeof  the  ordnuiry  Locda  of  Saiflion,  or 
«ii»  of  the  Prindpai  Gkrka  of  Sosaion^  or  one  of 
the.c9Dfaraetenp  for  Ae  tern  of  Are  yeiu%  and  Who 

m 

didl«hsre  eeoed  so.to  fler?ei  oaa^  apon  affAiQaition 
to  tiio  GmsU  abo  be  admitted. agents  or  solicitors, 
in  manneir  above  set  dovnL 

Vpoa  this  ^Doting  matters  still  remain.  But  the 
gMatbody  of  the  agentahftviiig  applied  forand  ob^ 
tMMd  «  wyid  dorter^  dated  the^Mh  Janiiaryj  and 
sealed  the  HSd  February  1797>  ereeting  them  into  a 
locietf  and  ioeoipofation,  mder.the  name  and  title 
^^  TheSooielifqfSolieUors^the  Qmttqf  8^9- 
'  sion,  Gmri  cf  ChmmisHan  of  Teinds^  cmd  High 
^€hmiifJuilkieurifqfSc(Mk^  (inbiief  S^C) 
they,  in.MsBch  ISOSt  iqp^y»d  to  the  *  Court  to  vp- 
^'point  and  ordasn  the  said  cfaerter  to  be  recorded  in 
vihe  hooka  of  aedemnt^  und  ako  to  ratify  and  ap- 
'.pnro  ef.tibe  i^t4aw  or  r^gufaition  mentioned  in 

*  their  peliiioii,  and  int»pone  the  mithonly.  of.  the 

*  Court  thereto  by  an  act  of  sederuntk' 

llie  bye J«ir  hne  refiannd  to  is  as  ibll^  'That 
<  from  and  .after  the  1st  dagr  of  December 
*  1808»no  member  of  this  society  shall  be  at 


<  Iflbeity  to  enter  into  any  indontiiire  of  ap- 

^  teen,  nor  ior  a  shorter  pmod  of  endurance  than  five 
*yean:  That  the  «pprentsce  shell  attend  the  huma- 
^  nity  er  Gredb  classes  in  the  College  of  Edinburgh, 
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'  or  any  otker  uniyentty,  either  two  senioiis  previ- 

<  ously  to  the  commencement  of  his  iiidentiire»  or 

<  one  session  previously  to  the  last-mentioned  periodt- 

<  and  another  session  during  the  curraicy  of  such 
*  indenture :  That  previously  to  the  admisskm  of  any 

<  such  apprentice  as  a  member  of  this  sodety,  he  most 
'  have  attended  the  Scots  Uw  class  in  the  Univenity 

<  of  Edinburgh  not  less  than  one  session*' 

The  Lords,  on  9th  March  18Q9»  authorised  the 
charter  to  be  recorded,  along  with  the  petition,  in 
the  bocdu  of  sederunt ;  but»  befoie  further  answer, 
remitted  to  a  coounittee  to  take  into  eensidemtieai 
^  bye*law,  and  to  rqiort.  The  charter,  as  record* 
ed  in  the  books  of  sederunt,  is  annexed  *• 

There  are  upwards  of  one  hundred  mMabemife 
present  upon  the  roll  of  this  respectable  body*  Tfcey 
perform  all  manner  of  writing  business  and  wnmy^' 
msing  not  falling  under  the  exclusive  privilegea^f 
the  clwks  to  the  signet.  Tliey  have  a  preses,  tam- 
surer,  and  othar  office^^bearers;  a  hall,  a  ]ihrary»  «Dd 
a  widows'  fund. 

Sheriff-substitutes,  and  the  Auditor  <rf  Court,  amy 
also  be  named  out  of  this  body. 

Besides  advocates'  first  derks,  there  are  still  a£^vr 
other  agents  fmrnoorporated^  who  coBtinue  to  wjay 

*  A^pendijc,  No.  IX. 
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the  woe  prmliq^es  m  the  solicitors  before  the  su- 
preme couiti. 

The  importttDce  of  the  duties  exclusively  falling 
vaaii»  the  dBce  of  a  notary'pubiie  in  Scot- 
land, in  framing  instruments  of  sasine, 
imtraments  of  resignation,  instruments  of  protest, 
&c  accompanied  with  the  power  of  adhibiting  their 
signatme,  as  equivalent  to  that  of  parties  who,  from 
jginmiee  or  jAysical  causes,  are  unable  to  write,  as 
mil  as  Aoee  other  duties  of  scrivener  and  convey- 
swtar,  assamed  by  them  all  over  the  country,  render- 
ed their  character  and  qualifications  matter  of  regard 
^  a  very  early  period  of  history. 

Anciently,  the  Emperor  and  the  Pope,  each  in 
dwir  departmrat,  exercised  exclusively  the  power  of 
HeeooBg  notaries.  But  by  act  1469f  c^.  30,  enti- 
ttei,  *  Niftarieg  mid  be  maid  be  th^  Kmg^  and  not 
'  ie  dmlSmperm^^  it  is  statute,  <  Item^  It  is  thocht 
'^iqpedieBt,  that  sen  our  Soveraine  Lorde  hes  fiill  ju- 
^  risdietion  and  free  empire  within  his  realme,  l&at  his 

*  Hienesse  may  make  notaries  and  tabelliones,  qtthais 
^nutranmtea  sail  have  frill  fiuth  in  att  causes  and 
'  eontractes  dvil  within  the  realme ;  and;  in  time 
'  to  come,  that  na  notare  maid,  nor  to  be  maid  be 
'  the  Emperoufia  authoritie,  have  fiuth  in  eontractes 
'  w9  widiiii'  llie  realme,  Jesse  then  he  be  examined 

*  be  the  Ordinar,  and  apprieved  be  the  Kingis  Hie- 
'  nesse :  And  that  friH  faith  be  given  to  the  Papal 
'  notares,  in  times  bygane,  in  all  their  instrumentes  : 
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<  And  als  that  full  fidth  be  given  to  all  instrumentes 

*  given  of  before  be  the  imperiale  notares,  likeaff  they 
'  are  of  availl :    And  attour  that  the  notares  that 

<  beis  maid  be  our  Soveraine  Lord  be  examinad  be- 

<  fore  their  Ordinares,  Bishoppess  and  have  oertifica- 

*  tion  of  them  that  they  are  of  fiiith,  gud  ftme, 
'  science  and  lawtie,  according  for  the  aai^  office.' 

And  by  act  1503,  cap.  64,  it  is  rtatttte^  *  /fern, 

*  Anent  the  article  of  Notares,  because  there  lies 

*  been  divers  and  great  complaintes  maid  be  our  So- 

*  veraine  Lordis  lic^^es,  that  there  is  sa  moiiie  fals 

*  notares  in  the  realme,  that  it  is  dreaded^  thro  timr 

*  falsed,  that  trew  men  shall  not  be  sidkbr  of  dieir 

<  heritage,  nor  clerkes  of  their  benefices^  and  in  other 

*  civil  actiones,  quhilk  may  cause  ane  great  division 

<  amang  our  Soveraine  Lordis  li^es:'  It  is  therefore 
statute,  vThat  all  Biriio^f^es  and  Ordinares  sidl  con- 
'  vene  the  notares  within  th6ir  dioeese  before  them, 

<  and  take  inquisition  as  to  their  suffieksude  and 

*  knowledge,  and  how  they  have  demained  tihem- 

*  selves,  and  of  their  fome :  And  the  persons  Aat 

*  they  find  culpable,  that  they  deprive  them  of  tiieir 

*  offices,  and  punish  them  for  their  fooits  aoeoiding 

*  to  th^ir  demerits :  And  the  persons  that  ihef  fiiide 

*  aMeptablci  that  they  send  them  with  tlieir  writioges 

*  to  the  Kingis  Hiatesse,  quhflEk  sail  depute  cesiain 

*  persons  to  examine  thm :  And  gif  ihey  be  gatnand 

<  to  make  them  regal,  if  they  be  not  maid  r^al 

*  of  before :    And  also,  iiuA  the  said  Ordinares  tdke 

*  inquisitifm  of  all  them  that  usis  fiJs  instrumeiites : 
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'  And  in  a  far  as  beloi^  to  his  office  ordinar  to 
«  pimish  thom ;  and  quhair  it  belangs  not  to  his  crf*- 

*  Ice  ordxaio:;' to  send  them  to  the  King,  as  eflfeira/ 

By  act  1540»  ci^^  76»  provision  was  made  for  the 
eiaminatinii  of  kick  notaries  by  Sheriffi,  and  spiri- 
toal  notariea  by  Ordinaries,  and  *  cam  tb«m  hook 
'  their  sigMj  and  admit  them  by  an  act»  otherways 
« ibnr  instnunents  to  make  no  faith.'  And  by  ISSU 
cip.  a,  with  reference  to  this  last  act»  which  *  hes 

<  not  hiddertilles  beiiie  put  to  dew  executioi^ :  There-' 
'  foce  it  is  thocht  expedient  be  the  Lord  Groyemour/ 
'  and  the  three  Estoites  of  Farliament»  that  the  said 

*  acta  be  piit  to  execution  in  all  poyntes,  after  the 

<  fanoB  and  tenour  of  the  same»  betwixt  this  and  the 
'  last  daye  of  March  nixt  to  cum»  with  this  addjition 

*  fiiQQwinge :  That  is  to  say*  That  everie  8cW^fE^$ 

*  mthm  the  boundes  of  his  office,  betwixt  this  and 

*  tlis  sauI  daye»  bring  or  send  all  notan,  temporal 
'  moi,  and  the  Qrdinares  to  bring  all  qiirik^al  no-* 

*  tan,  to  the  buigh  of  Edmbwrgh^  and  there  pre- 

<  arat  them  to  the  Lordis  of  Conncel,  to  be  exaf 

<  fluned  be  thenw  gif  they  be  able,  wortfaie,  and  qua^* 
'  Itfet  lor  the  said  ^gffiee  of  notaries  and  there  <o  ba 
'admitted  be  dtem  tbeieto,  su^endand  from  jtbe 
'  saide  Last  daye  piMarch  iurth  of  all  noturs,  unto 
'  the  time  of  their  admission  foresaid :   With  certifi* 

*  cation  to  them  that  usis  the  office  of  notarie  fra 
'the  said  daye.  forth,  before..they.be\ admitted  in 

ffCNresaide,.  that  their  instrumentes  sail  have 
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Vii|i  fiulli,  imd  thepuelyi^^^       piminb^ri  as  fiJaers 

Bf  1563,  cap.  79r  and  1587,  ca|».  45,  thig  matter 
is  atiU  further  aiudously  pravided  for*  By>  tlte  Iwl  of 
these  statates  it  is  or^ainedy  *  lliat  nane  be  adwttiifl 

*  uokares  thorefter,  bot  they  thatlies  reaapaaMe  uar 

*  4^»taiiding  m  the  Latme  touogiaad  iaatthejbswt 
'  congruous :  Hiat  they  have  served  aod  bene>  ia 
*■  company  with  ane  c£  the  hos^  of  Session^  C09- 
^  missaresj  Writers  to  the  Signet^  or  sum  ai  the  sehi- 

<  nSdf  stewarde  or  bailie  darkes  of  the  sehk^  or 

<  common  darkes  of  the  head  burgh  of  tl^  regime  j 

*  and  hate  served  them  trewly  the  full  space  of  aewtf 
^  aeiresy  and  report  the  testimonial  of  their  tnieth  «nd 

*  ^ualificat]oun»  to  be  schowin  to  the  Lorda>^  Coun* 
\  eeUj  in  time  of  their  examination,  quhiUds  sa3Xt$k(i 
^  care  of  the  samen  examinatioa  be  th^radM^  4Mr 

<  some  of  their  ane  clarkes  upon  the  signet,  whom 
« tliey^n4!&  call  to  them  lor  that  effect' 

-  JBy  the  same  and  other  acts^  notariea  aie  ordained 
t^  keep  and  preseive  their  pBrotoeoISt  and:  their  iieits 
are  appofaitedto  lodge  the  same  with  the  Lord  Clerk- 
R^pster  upon  the  notary's  deaths— «  measure  wfai<^ 
w«s  most  importttsli  wd  hi^y  neiiesssay  b^jfope  the 
iaMit]iitio&  of  th^  regiirt^ii^  eC  ^^ 
and  other  acts  toudUfeig  tiist  matter. 


.  «•  ^ 


Th^  cbrk  to  the,  admimm  ^ii^towi'aoeivBd  hii 
commission  of  old  from  the  Lord  Clerk-R^:iatw, 


>' '   ''  'Mr-is  WW  i^^mted  by  tib'ChMiftt.   1%e 

■Ml  (m      applksaat  having  obtained  a  p'itkentk^n 

bask  thedeilc,  sbitea  im  a^  petkioa  tathe 


CdlDt  tiliV^  hiS'  80  dme,  und  ther^  sets  fiiitkliis 
AiMBter  «idl  quafiflcations:  AteaSt  k  diteii  ituide 
l^tie'i*  t#»<ExM^,'WlMf'i^^  remit  totwobriticfre 
«irilei^tblile%tfe(v  to  tdte  trial  of  bis  )iecirat!iBfa:e 
ind  dil%4o<MtiPcis»'tbe  dfiee  <^  a  not^-^-fMSb  i 
Mbi-^HUl  ttde 'h  Uken,  by  strict  examiiiatioii;  to 
ptcnoiC  ^pMH!is&t  or  improper  persons  from  takiiig 
i^M  Aai  ilis  itt^oitant  oftoe.  Ifiherq)orkbola^ 
venriHfe,'^  Hpl^iMaC  is  admitted,  reeeiTes  a  profto- 
eol  bolik;  in  wfaMi,  as  well  as  in  the  books  i^  A6 
eftefeb'  {b^^M^Msfed  lAe  nMaf!^9  prcpir  eig^n^mdi^iki 
<mmI  hmM^  ^Mdh^  he  dttmot  ifterwanu  clufeigb  Wiib« 
M^tme^f lliefC<Hu«* ;  iad'heflndscratiiui'fi^di^ 
ftitMM  iBwiMgM'of  Mi  duty.  <>  •  ^^^  ' 

It  has  be«tt  iiolioed,  thttt  bf  tbe  actUfQ^^aii 

^LHMftoftitfrSMioti.  Tlii»l«igeoiitiuii«d 

'  '  >  tb  be^t&e  eutf ;  «id  Us  L6t>dshi^  hmllAiil 

w  lie  iSH4Mi  tn*  odfy  Ifae  c<mtM>l^<if  aHlkeiflMfttfi 

Ut  Ike  kad«iM>'ii0  ippotetmMt'^'  aUi  Ae^keiq^ 

to  the  BiH»-4iie€n««kt6the  dbniMieii  o^netiricef ' 
aal  the  Keqper  of  the  Momte-Book,  sounig  other 
faactionaries  who  ttenmir  agpoiiUBd  bjf  ll#  Omoii, 

*  TUt  ii  readily  sinated  upon  a  petilHm  thswiiig  onue. 
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domed  ikgk  amtkority  by  oonmiimim  froM  tiie  IxNPd 
Clerk*Begiflter.  The  office  was  iK^pudated  by  act 
57*  Geo«  IIL  cap.  64. 

Copes  of  the  cosuniasiona  of  the  presont  Lwd 
Qwk-Register  and  of  the  Deputy  Clerkr&eip^ter  are 
annexed  * ; .  and  it  is  not  too  much  to  say»  that  the. 
able  and  intelligent  administration  of  tke  Lfnd  C^h^ 
Bisgiam^s  departments  in  all  its  bKaaeha9»  is  a  ppnoud 
example  to  the  keepers  of  reeoids  in  other  ooMntriea. 

The  Princqsal  Cleiks  of  Sesflion,  as  deputea  to  the 

Lord  CJerk*Register9  were  Cleik^  to  the 

civksoe      Psrliament and  Frivy  CouncUy  ay  wellaa to 


the  Court  of  Session.  They  still  offieitt^ 
at  eleotiens  of  Scottidi  Pe^»  as  Clerka  of  ]?acU»-* 
ment.  Their  number  seems  to  has^e.heen  sofoetipQea 
fewer  than  six ;  andasortof  diidsionintotft^weliMh 
hers  or  clerkships  took  place  at  a  very  early  period. 
These  three  ahambers  received»  and  have  fw  tipie 
iimnemonal  been  dislingaiihed  by,  the  navies  of  ob- 
tain ancient  RincqNd  Clerks,  yn.  Uturi^s  Office, 
Mackenm^s  Office,  mi XkOrgtnpk's  Qfficei. 

Under  date  the 28th  and>30th  June  a»d  Sd  July 
168^9  Mr  iklezaiider  Gibson^  Mr  Atoiander  V^j^ 
and  Mr  JTames  Scott,  ^we,  iqpait  oomldssini  fircm^lfaQ 
Lord  Oask-Regisiasr,  admitted  eotiJuBMrtclcRk9  abwg 
with  Mr  Aloander  Gibson,  elder,  Mr  John  Hi^n  aod 

*  •     •  •  « 

*  Appendix,  No.  VI.  and  VU. 
.t  *»!(•  qf  &»derw>K  .      ,     .  ^     .  ,,  . 


INTRODVCTIOK.  47 

SkVmmm  Scott,  dnsing  ail  die  ckys  of tke  ItogeM 
liner.  In  l&e  maaner,  upon  the  Restorftimi,  under 
date  5th  June  l66l,  Sir  Archibald  FrinnxMe,  Knit,  the 
thm  Lofd  Clerk-Register,  produced  in  Court  three 
^gSet  granted  by  him  of  the  said  office  of  Frinoipdl 
Cfefk,  the  one  thereof  constituting  and  ordamft^ 

*  Sir  Joibt  Gibson,  and  Alexander  Gibson  his  son, 

*  oofljuDcttf  and  severally,  and  Ae  longest  liver  Of 

*  dieiii  two,  during  all  the  days  of  either  of  their  life- 
'times,  his  deputes  and  clerks  of  Parliament  and 
<  Sesnon,  ht  that  tidrd  place  tmd  office  qfelerkihip 

*  Aeraf  unremoveable,  quhilk  was  possesnt  of  be- 
'  feir  be  the  said  Sir  John,  and  is  now  vacand  in  my 

*  haadis,  and  at  my  gift  and  disposition,  throw  de- 
« nasaon  made  of  the  $aid  office  by  the  said  Sir  John 

*  in  my  haadis,'  &c.  Another  of*  the  giifb  was  of 
a  soailar  tenor  in  favour  of  ^  Mr  Johne  Hay  of  Hay- 
'  stoone,  and  Mr  Laurence  Scott  of  Benllaw,  my 

*  deputes  dedds  of  the  Sessione  in  that  third 
^pUu»  and  office  tff  clerkship  thereof  nnremovaable, 
'  possessed  by  the  deceast  Mr  ^William  Hay  ef '  Aber- 

*  leddie,  kc ;  and  ihat  during  all  the  dayes  of  thefh- 

*  leBpeetsve  lifetkieif ;  that  is  to  say,  either  6/  them 
^fitamejueiha^oftheeaMMtdp^^  (f  doBk- 

*  eh^  *o  the  Skeekmi'  The  third  gift  k  in  ahnibl- 
tannato  ^  Mr Hiomaft  Hay ' of  Landis,  andM^Ko- 
'  bert  Hanahomie,  writer  to  the  signet,  conjnnMly 
*sad  severally,  of  that  third  place  and  office  of 
'deikahip  thereof  unremoteable,  which  was  last 

*  occupied  and  possessed  by  the  deceased  William 
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^Seott  of  Cleikingtoune,'  &c.  The  adderant  betfs, 
5th  June  I66I,  <  Lykees  the  nid»  derkts,  vur.  Sir 

*  John  and  Alexander  Gibaone,  Mr  John^  Hay,  Mr 

*  LaiMnce  Scott,  Mr  Thomas  Hay,  and  Mr  Robert 
^  Hamiltoune,  swore  the  oath  of  allegiance,  bdng 
^humbled  upone  their  knees,  maid  faith  defldeH 
^  admmiitraiwnei  and  thereafter  subscribed  the  ao- 
^  knowledgement  of  his  Mqesty's  prerogative,  and 
« askii  instruments  upon  the  recording  1^  the  saids 
< 'gifts,  as  said  is/ 

'  In  the  year  l&Jf6fWhea  the  office  of  Lwd  Clerk- 
Register  was  vacan<^  the  King  oonfared  the  nomkift- 
taam  of  the  Clerks  upon  the  Court ;  and  three  of  the 
siK  deiia  were  then  removed,  one  from  each  oSoe  : 
^>Aiid  the  Lords  do  modify  7OOO  merks  SoMs  to  lie 
lipoid  by  every  one  of  the  saids  clerks  that  rraiaiiis 

*  to  his  toBeague  who  removes  out  of  Ae  several 

*  chambers  respectively/ 

But  under  date  81I1  June  1680^  the  nomimtbti 
waa  again  restored  to  tiie  Lord  Cleik^R^ister,  Sir 
HMnas  Murray  of  Glendook*  The  letters  bear, 
'  Therefore,  as  a  mark  of  our  royal  fiivonr  to  hioit 
^  we  do,  by  these  presents,  recall  o«ir  satid  letter  oonr- 
>  eeming  our^  nomination  of  the  Oerks  of  Seaaiokr, 
^and  do  empoweiv  authorise  and  appoint  die  said  fiSr 
>*T1iomas  Muitary,  during  Us  enjoyment  of  the  sud 
^  office  of  our  Clerk  of  Register,,  solely  to  nominate 

*  and  appoint  the  CSerics  of  Session ;'  *  and  shall  as 
'absolutely,  amply,  and  freely  use  and  exerce  die 


XMTRQDUCTIOM.  Ijg 

*  md  office  «f  Qerk  of  Register,  aa  any  atli0r  Clerk 

*  of  Jftegiiter  £ormerly  did,  or  might  do/ 

Sir  Thonae  Murray  waa  aueoeeded  in  tlie  office 
ky  Sr  George  Madcensie,  aftorwarda  Yiaeemrt  Tar^ 
bet»  and  the  three  FHndpal  Clerks'  placea  which  had 
Veen  abated  in  I676  were  filled  up^  making,  with 
the  remaining  ijuree,  Mice  moxe  two  in  each  offieOf 
and  nx  in  all.  The  three  Frincipid  Clerks  in  office 
woe  Sir  Al^cander  Gihwrn,  Mr  Roderick  Macken-i 
xie^  and  Mr  James  Dalrynq>le.  Under  date  9th 
March  166S, '  Sir  Gegif^e  Mackenzie  of  Taibet  did 
<  ugjaif  to  the  luords^  that  he  had.  granted  a  |pft  car 

*  deputation  to  Mr  ^^UUam.  Moir  to  be  ooi^iweh 
'  cleric  with  Mr  James  Dalrympk»  which  heiprodiM 

*  eed  in  preaeace  of  the  Lorda^  and.  desired  thirt  he 

*  Bi|^  be  admitted  confoion  thereto/  and  Mr  Mmx^ 
VMS  admitted  aecordingly.  By  this  gift  Mr  Meir 
ifas  '  cmistituted  and  appointed^  dunng  all  the^daya 
'ef  his  lifetime^  to  be  oeagunct  clerk  widi  the  said 

*  Mr  Jiamea  Bdlrymple,  as  one  of  thootdinar  Cletka 
'  of  Seaaion^  Padiamenty  and  Oonvention  Of  Satatel/ 
The  like  comae  waa  follavred,  under  date  19thv  Jniie 
1686,  lAen  Mr  John  MackcMie,  advocate;  wis  4id- 
9Ditted.«olguiict  Gesk  of  the  Session*  with  Mr  Bo- 

^icandea  waafittadfup,.'on  Sd  Noiradier  1686^.  by  a 
Viiliir  deputation  frooi  the  Lord  Reg^rterio,.'  Alex- 
*anderQAson,  second  son  .ta  SSr  Alexander  Gib- 
'aMif  to.  be  conjunct  tC]^  of  thciSaanan.with  the 
'  said  Sir  Alexander/    : 


70  INTRODUOnOK. 

Tbe  number  of  Priaisipal  Clerks  hat  not 
diminished  bdovr  m,  and  HMOt  comniBsiou  no«r  flovr 
directly  from  tlie  Crown.  But  they  rtiU  eet  at  detka 
to  elections  of  ScottiBh  Peers»  hy  oommission  from  the 
Isid  Clerl>Regitter. 

By  the  r^^idationa  1695,  no<peraon  can  be  admil* 
QjLuiHicatiimi  *^  *  Prinoi|iaI  aerk  of  Session,  •  onleaa 

f  and  has  serred  as  such  tkree  yean  hefixre!  And 
by  act  of  sederunt  9d  June  1697»  the  Lords  appoint- 
ed the  fbrm  of  trial  of  IVincqial  Clerks  io  be  ^us, 
^  That  the  derk  probaikmeir  sit  at  the  clerks'  table, 
'  when  a  cause  shaU  be  called  in  the  Inner«House, 

*  and  make  a  short  minute  or  note,  as  he  thinks  conve- 

<  nient  for  his  memory ;  and  when  the  debate  is 
'elosed,  that  he  may  withdraw  to  another  tdbie  in 
« the  wsoB  room,  and,  with  the  help  of  the  process, 
f'  eoctend  the  minutes  of  the  debate,  with  the  LonLs' 

<  iBterloqwtor  thereon,  if  any  be  pnmoonoed ;  and 

*  thereafter  that  he  return  and  read  the  minutesand 
^  intedocutor  in  presence  of  the  same  sedenmt.   And 

<  further,  that  he  leport  the  heads  of  a  bill  and  aib- 
^^  swevs,  to  be  aaugned  him  by  the  Lords  ;  and  this, 
1  onrer  and  above  examination,  to  be  made  Terbidly  in 
< presence  of  the  Lords,  as  todie fbnni  of  aeks and 
f.  decreets,  and  dm  like,  conoeming  the  eamsae  of 
1  faiB  office.' 

Oie  of  the  Principal  Cleiks  al«o  iweifes  a  com- 
mission from  die  Crown  as  Clerk  to  King's  processes, 
with  an  additional  salary  of  £.40  a-year ;  and  one  of 
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tlici»  always  hMs  the  apfwotmeotiof  Kwpor  ef  the 
JUpt^t  of  lExHtrnkf  and  of  Inymtories  gmn  ^p  fo^ 
ifpsrent  h&tn. 

Ibe  PriBfcq^  Clwks  have  Ae  s^qMrintendaiice  and 
eoDtiol  of  all  the  clerks  and  .exti«ckoft.$  blit  their 
aow  iitapwlut  daty  ia  to  attend  the  Court  m  the 
InnemHowe^ end  write  die  smUrmt^  aetaaad  inter- 
\Mxtan.  A  ^hmlar  duty  is  perftmed  in  the  Outer* 
HouaebytheeixDepnterCfetka*  afq^inted 
by  them,  aided  by  their  Assiatanta.  Utead 
asflialttita  also  tnke  chai^ge  of  the  precesses  aa 
ChMek-lJyB^pen  of  thd  Outer-Houae  (  lad  there  are 
aix  oAef  Ckaet-Keepera  or  Asaista&ta  of  the  Pittici* 
pal  Cleric,  who  taki^  chaifpe  of  the  Innef-HoiiM  pso« 


ordinate  to  the  Lord  Cler]i><Regiaf^  and  Priiii^ 
e^  Clexfaiof  jSesaifMi,  there  were^  in  each 
of  the  three  officea  orduanbers,  jBxtnuiorsi 
to  the  number  of  ^  or  eighty  whoae  duty 
It  waa  to  extract  and  cdpy  all  decreeta  and 
'  acta  {MTOttoiinced  in  proeeasea  depending 

in. die  officea  to  which  they  were  attadied ;  and,  as 
these  weifef  in  general,  a  transcript  of  liie  written 
pleadhtgaiii  die  process,,  diey  were  often  very  volu- 
minoiiB.  Tba9Wtxtii9o^ineach'ckaniberyiu»iBtp* 
enqf.ihe  teffistBri  ^  deedb^  prakMife  totits^  and 
fnte$t$  iffbUb^  whose  duty  it  was  to  furnish  eKtracts, 
«•  ti  fiaH  oepiea  of  tteae  wntairom  the  reconL    All 

*  Act  50.  Geo.  HL  4%  112,  §  26. 
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thcie  eztneti  mi  aetr  behoved  to  be  rigfiM  Vflikt 
Loni  Cleilc-Itegistw,  or  one  i^tke  Rrineipd  Cfctla 
efSefldon. 

Bf  act  ^.  Geo.  HL  cap.  112,  entided;  ^  An  ad 
^Jbt  abrid^gmg  ike  extracts  qf^deereetB  in  tie  Oomt 
^tf  Seeeicn  in  SooOandy  and  foit  Oie  ffB^u^ 
'  eertamparteofihe  proceedings  qfthaJt  Cowtt^  tbe 
extracts  of  decrees  in  proce^des  in  *^  leng^ennA 
farm  was  abdlidied,  and  a  short  abstract  substitnted  *;. 
The  nnmber  of  ordinary  extrixtton  nms  accordingly 
then  reduced  toetx^  viz.  the  six  individtnts  who  were 
asristants  and  closet-keepers  of  the  Plrincipal  Clerks 
in  the  Inner-Hoose.  S^ill  the  extracts  in  the  lAridg^ 
ed  form,  as  well  as  the  extracts  of  deeds^  bdioved  t6 
be  signed  by  the  Lord  Clerk-Register,  or  a  Pkind* 
pal  Clerk  of  Sesnon. 

But,  by  act  5S.  Greo.  III.  cap.  70,  it  was  cnastad^ 

*  Hmt  from  and  after  the  ISth  day  of  November 

*  llien  next,'  instead  of  six  keepers  and  three  several 
general  registers  of  deeds,*  ftc.  ^  there  shidllie  ohijf 

'  one  register,  and  one  principal  keeper  «nd 
^^  '  '  ^^"^  assistant  keepers,  who  shall%e  bcnmd 
taMkte^  *  to  discharge  their  duties  in  person.^  A^ 
^  by  1.  and  2.  Geo.  IV.  cap.  38^  $  26i  it  is 

profided,  that  the '  extracts  or  office-copies  of  all  si^ 

*  deeds,  ftc.  before  the  transin!msion  to  die  General 
<  Register-House^  shallbe  anthenticated  d^<fo  Jidk 

*  $cripHtm  of  ant  or  ether  of  the  eaii  keepers^  ^  Cle 

1 


V  ^imHo  eke  mme  ^Jhcff  m  *uch  ea> 
'  fl«*  ham^tef^fte  been  ouikentioatBd  by  the. 
*  iipmaypB  of  a  Prtkeipai  Clerk  qfSeemu^^ 
Ai  1^  tkd  exJkmctS'Oi  decteeM»  proeesseB)  the  wne 

4^    ILL  as  piovided  thast  the  mx  aasifitaiits  of 


*  •. 


^  Fkaudpal  Clerks  of  Seselon  should  pre- 
pare the  ahadged  femus  of  extracts,  and  statutes,  thaf 
the  aaaie  shall  hepceferth  be  prepared  by  one  or  other 
(d^fimf  eitXBcUxBf  to  be.  from  time  to  time  Appomted 
bj  the  Pdqeipal  .Qeiics  of  Session,  *  and  shdl  be  au- 
'  th^Bticated  bjf  4he  signature  of  the  ewtr actors  hy 
*  wkomthe  same  shall  have  been  prepared,  re^peettpe^ 

* »  * 

Before  the  act  1673»  the  first  summons  m^fat  be' 
excseutad  h^  any  body,  even  by  a  b(^,  4i^ 
sheriff  in  thirt;'parfc ;  .but  the  seeoiid  ^sm-^ 
moQs^hpvied  to  be  by  a  messenger  ajt^.arms.   By  thuf; 
act  tbe.eec<md  summona  was  combined  in  the  vm^ 
fvioa^aiul  acta  of  continiiation  were  aboUshed.  The 
eitati|[(9  ^qn-  the  second  sunmions  beings  by  1699,'  ^ 
u^SL  authorised  to  be  executed  at  the- same  4ine) 
^,  the^fivst,  the  duty  couki^  only  be  performed  by  * 
a  messeugef  at  arms.    Indeed,  it  is  the  duty  ef  thes^ 
oficers  ta  execute  all  summonses  and  iettera  tiiat^pai^ 
theaigBet.-  Their  conduct  •andquaMfieatiMM^hav^ 
thmfitt^  been  carefully  looked  into  aiid  proidded-fer.^ 
Ilbey  receive  their  commission,  after  1^^,  from  the 
Ix»d  Lyon,  and  they  ftnd  calltidn  for  the  laitUnl 
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discharge  of.tbeir  duty»  and  for  fajwfsoksof  Jtb^ 
yearly  dues  to  the  Lyon  and  Lyon^Qerk^ 

By  the  act  1587»  csap*  4<6»  '  It  is  mm  thfidx%  ei^^^ 

*  pedient,  statute,  and  ordained,  that  in  tine  Piwi* 

<  mingi  there  sail  be  only  twa  hundreth  persones 

<  wearand  and  bearand  our  Soveraine  Lordis  aiipes  iu 

*  thf  haill  boundes  of  the  realme  of  Scotianff^  In 
'  quhilk  number,  Ljfon  king  of  anxie%  the  (q^diiw 
^  herauldes,  maisseres,  aud  pursevsnts»  sail  be  com- 

*  prehended^  being  in  number  seventeen  persQiies, 

*  the  remanent  to  be  divided  amangst  the  remanent 
^  schireffedomes  of  the  realme.'  By  the  same  statute, 
the  Lord  Lyon  was  authorised  to  hold  ^  twa  peremptor 
'  courtes  in  the  zeir,  to  be  balden  at  £dinbui;gh, 

*  upon  the  6th  day  of  May  and  6th  day  of  Novem- 

*  her,  gif  they  be  lauchfuU,  and  fidbieing.tbereoC  the 

*  nixt  lauchfull  dais,'  jfor  all  complaints  to,  be  made 
to  him ;  and  at  these  courts  the  messengers  were 
appointed  to  appear  personally  to  answer  for  tl^ir. 
conduct*.  But  this  personal  attendance  wa^  by  ii^ 
gulations  11th  March  1772>  dispensed  with ;.  and  9^ 
though  the  act  1587  directed  that  the  Lord  Lyojo's 

*  acts  and  decreetes  be  formfdlie  written  and  Kg^^^ 

*  strat,  and  patent  to  all  our  Soyeraine  I/^rdis lieges, 

*  havand  interest,  and  sicklike  letters  conforme.|;o 
^  pass  thereupon,  as  upon  the  decreet^  of  quhatsum- 

*  ever  judges  ordinar  within  this  realme ;'.  yet  as  the 
act  .1606,  and  other  acts  which  authorised  homings  to 
pass  upon  the  decrees  of  sherifis,  commissaries,  &c 
did  not  confer  this  privilege  upon  the  L^rd  LyoQk'a 


dm^  beftiAtio  ether  meskaof  eftfomng  them, 
since  the  abofitioti  of  liie  fetters  of  four  fonns,  but 
hf  reooi^Si^  tM  messenger's  bond  of  eaiition  in  the 
boob  of  ^iaakm.  'By"  the  ^e^lations  177^  *»  he  ean, 
boweter^  dieprive'  thessehgers  of  their  office ;  and  it 
itpronSfed,  '^  that  in  case  of  their  failure  or  neglect 
^  to  make  regtdu' land  ptinttnai  payment  of  their  dues 
'  at  ^e  orotkc^'iDtf  the -tiro  head  courts  above  men- 

*  tkmedy  they  sfaali,  besi(&s  payment  of  said  sums,  be 

*  IMAeia  Mt Cbsts  of  process  to  be  brought  before 
<  any  eompetoit 'courts' in  name  of*  the  Ly6n  and  his 


I    }  '    :        f  »       «  ,        It 


bieitdief  the'Clerk^s  offices  or  closets,  aa  well  in 
{be  Onter^ House'  as  the  Inner-House,  a 
^itit^  ihait  idistraet  is  daily  minuted  by  the  ifas- 
' '  mtittit  clerks  of  allaicts,  inddents  and  de- 
crees: Hiese  sevetul  entries  are  ioflected  into  one 
geiieral  minnte-^boc^  by  the  £ie^pef:^  theMiMae^ 
BboHj  in  'wUch  also  he  enters  such  protestations  as 
are  put  iq»  by  defenders  to  force  on  dilatory  pursuers. 
Hus  general  minute-book  wont  to  be  read  daity  in 
the  BessBn-Hbuse,  by  tme  of  the  clerks^and  some- 
\kit&yf  '^  nsi  adfoeate  t,  without  clamoili^  fh>m  any 
'  }leriton  ibr  defittdbg  any  particular  therein/  But, 
in'  December  17BI,'  the  minute-book '  was 
^appoiiitied  to  be  printed  and  distrflmted  to 
imcbpradtitioners  as  chbse  to  pay  the  keep-' 


'"it* 
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*  Appendix,  Nd.  X.  *     f  Act  eT  Sedentnt,  28th  February  1662. 

f2 


er  a  (ioiaU  luwuftl  sum  to  defray  the  expense  of  print* 
ing,  Thi3  useful  regulation  has  ever  smce  heen  foU 
lowed,  the  printed  sheets  being  published  de  die  in 
diemy  upon  T^sdays  and  f^ridays,  during  the  sitting 
of  (ho.  Court.  The  keeper,  like  the  Principal  Clerks 
of  Session,  and  Principal  Clerks  to  the  Bills,  now 
mxifiives  his. commission  from  the  Crown,  and  is  paid 
by  certain  fees  upon  acts,  decrees  and  protestations. 

It  was  not  until  6th  February  1806  that  die  office 

oi  Auditor  of  Accounts  qfJSapenses  was  es- 

STof^"^  tablished.  Unta  then  much  time  was  iwrted 

in  modifying  and  adjusting  these  accounts,  at 

the  hazard  frequently  of  doing  great  iigustice.     But 

the  Court  passed  an  act  of  sederunt  of  that  date, 

*  Relative  to  accounts  of  expenses,  establishing  the 
'  ofiSce  of  Auditor  Oif  Court  *,'  and  ^pointed  Mr 
Thomas  Guthrie  Wright,  W.  S.  Auditor.  The  office 
was  at  first  ten^porary,  but  k  now  permanjont,  and  the 
duty  continues  to  be  performed  in  the  most  able  and 
satis&otory  manner  b^  the  same  respectable  gentle-? 
mmi 

-  The  Auditor's  fees  were  fised  by  act  30.  Greo*  IIL 
o»  11%  §  48,  and  relative  schedule*  The  office  Wa& 
made  permanent  by  act  1.  and  Q*  Geo.  IV.  c.  38, 
§  3Q,  whieh  enacts,  *  That  the  said  office  of  Auditor 
^  of  Accounia  shall  hereafiier  be  and  remain  a  pemui? 

*  nent  office  ip  the  Court  of  Sesaon,  and  the  person 

« 
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*  at  present  filling  the  said  office  ^hall  continue  to 

*  hold  the  same  ad  vitam  aut  culpaniy  with  power 

*  nererthele^  to  his  Majesty,  his  heirs  and  successors, 
'  to  i^point  another  Auditor  of  Accounts,  90  that 
'  th»e  may  be  an  Auditor  of  Accounts  for  each  di- 

*  vision,  whenever  it  shall  be  certified  to  his  Majesty, 
^  his  heirs  and  successors,  by  the  Lord  President  of 

*  the  Court  of  Session  and  the  Lord  Justice-Clerk, 
'  t]faty  in  the  opinion  of  the  Court,  the  due  despatch 
'  of  business  in  the  said  office  shall  require  that  there 
ftotiif^  for  *  ^  ^^  ^^^^  Auditors,  every  such  Auditor 
eiroAiifiiw.  <  lieing  a  fit  and  proper  person,  who  shall 

*  have  practised  foi*  not  less  than  three  years  as  a  writer 

*  to  the  sigoet,  or  as  a  member  of  the  incorporation  of 
'  s6tidtoT8  before  the  supreme  courts  in  Scotland  : 

*  And  every  person  filling  the  said  office  shall,  invir- 
'  tue  of  bis  appointment^  be  a  .member  of  the  College 
'  of  Justice,  and  shall  hold  the  same  ad  vitani  aut 
^  culpam  :  And  that  upon  every  vacancy  in  the  said 
'  office,  by  death,  resignation,  or  otherwise,  it  shall  be 
'  lawful  to  his  Majesty^  his  heird  and  successors,  to  no- 
'  minate  and  appoint  a  fit  and  proper  person,  of  the  de* 
'  scnption  aforesaid,  to  supply  such  vacancy ;  and  no 
'  person  holding  the  said  office  shall^  under  pain  of 
'  ^fDrivation  of  office,  practise,  either  directly  or  in** 
'  directly^  as  an  agent  before  the  said  Court  of  Ses^ 

*  aon :  Ftovided  always.  That  in  the  event, two  Axj^ 
'  £lU9t%  of  Accounts  shall  be  i^^inted,  it  shall  and 
<  may  be  kwful  for  the  Court  of  Session,  and  amoii 
^  Court  is  hereby  empowered,  by  an  act  or  acts  of 
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*  sederunt,  to  regulate  the  Antnner  in  Whiclr  tfte  bu- 

*  siness  of  tlie  *  said  office  ishall,  b&  perfotine^  by*  tli^ 

*  said  two  Auditors  ;asxd  the  ttia&nei*  in  irbkiiifli^ 
^  fees  grazrted  by  the  saidn-ecfited  abt  shall  be  dWidled 
5  between  them,  anything  in  the  said-l^ted  act/  td 
f  the  contrary  notwithstanding/  .     .  1/ > 

The  act  flirther  provides,  *  That  in  case  thepfesetat 
An  occa.  *  Auditor,  oi^  atty  Auditor  henceforth  td  b* 
Stot  A^-  *  appointed,  dhall  be  unable  to  ^^&ch«i'g« 
****•  *  the  duties  of  the  said  office;  by  reaaoil  of 

<  temporary  indisposition,  it  shall  and  may  be  lawful 

*  for  the  said  Court  to  appoint  a  #t'  and  proper  (>er- 
'  son,  though  continuing  to  practise  as  an  agetit  be^ 

*  fore  that  Court,  to  dischai^e  th^  duties  of  such  An- 
f  ditor  during^the  period  of 'such  tempcttiaryinldi%>o^ 

*  sition  or  absence.*  -    - 

By  59.  Geo.  III.  cap.  35,  %  38,  the'  Antftor  of 
the  Court  of  Session  ifif  also  dklared  to  be  AMitdr 
of  the  Jury  Court. 


'  Each  of  their  LcHrdships  has  k  iAeA, '  Whose  4iity 
Judges*  it  is  to  arrai^e  and  take  care  of  the  offi- 
^^""^  cial  papers.  T1ieLord'FrnBsideht*8rf»fc  is 
besides  keeper  of  the  Hhner-If&use  rolb  ^  the  ¥h^ 
Division,  add  the  Lord  Justiee-jClei^'s  cliark  hMs 
the  same  office  in  the  Second  Division.  '  Th^tferlks 
of  the  eight  ordinary  Lords  of  the  Inner^'fifonse  «re 
now  keepers  of  the  printed  roOs  of  the  Out&r^Hau^; 
in  which  is  entered  weddy  all  new  causes  that  oii- 
gmate  in  the  Outer-House.    This  duty  they  perform 
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bytmu.  The  cl^ks  to  the  remaining  five  ordi« 
may  LovdB  who  are  permanent,  are  in  like  manner 
Iwpen  of  tlieir  LordaUpfi^  hand  tofh^  and  have  to 
take  iMne  of  the  p«)ee8se8  at  avisandumt  and  to  Write 
out  aaish  iidierloeatQra  as  are  then  pronounced  by 
dieir  Lorddiips.  As  each  of  the  thirteen  Ordinary 
Loadft  in  their  torn  offidate  as  Ordinary  on  the  Bills, 
ia  vacation,  dieir  clerks  also  write  out  die  interlocu- 
tOBi  {vcnoonced  by  their  Lordships  at  avisandum  id 
tiat  department. 

4 

The, fees  of  enrolments  and  advisings  wont  to  be 
pnd  to  eadi  d  the  Lords'  clerib  individually ;  but 
they  are  now  all  paid  into  the  fee-fund,  and  finom 
thtt  fiomd,  nnder  the  act  1.  and  2.  Geo.  iV.  %  14 
and  15,  certain  fixed  salaries  to  each,  and  an  allow- 
ance to  Arm  a  Amd  for  eventual  liferent  annuities  to 
tbamy  pre  appointed  to  be  paid  quartwly. 

The  Pee>^Pund  was  established  by  the  act  50. 
tiiiW*  '  :i.43eo.  IIL  cap.  112,  which  abridged  the 
^^  •  ^fQrm  of  extracting  decrees,  and  put  the 
P^pe^Qi-aad  Depute  Clerks  of  Session  upon  salaries. 
13tf^  achednleof  these- fecys,  ii^ch^ire  payable  chiefly 
Mffm  jthci  writften  pleadings,  is  annexed  to  the  act. 
1^-/e00ipayable  to»  the  Lo]:ds'  clerks  and  macersare 
alfo  jKcnv  paidln  to  the  fee-fund,  agreeably  to  acts  of 
tadennt^  19th.  June  1821,  ISth  June  and  ^)th  No- 
vember* ISSSf  and  abt  1.  and  2.  Geo.  IV.  c.  38. 

r 

'  Di#.afl^  ia  in  the  General  Reinster- House,  and  is 
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wn4(^  t)ie  ebargpe  of  k  prinaipal  'kdn^-  4nd 
(jMr  JMbmhail  tod  MF-HedderwiokO'^i^  4Y^|^aid% 
«;pe9(Mitage  u^n  tk^  s^ms  )ced6h»L  Apd'iiy>l.iHiid 
.SM<xaaf  ILcpp,  d8^  §  £9»  it  :ia  wartedv  ihak.iii  ciw 
(;ht  ,per0eatage  thereby  aUowed^  afl>  remi]|icipi9tivir«f 
(the  coUactor»  induduig  the  ex{f^nsQ.wludi.ii4ay:be- 
Qcom  neceMary  for  ^  xJ^rk  dr  ftssktaoiit^  ^  shaU  ia  any 
^grswr  faU  short  oi  £.600,  the  said  collector  abaU  io 
f  awb  year  be  etatkled  toretam  the  filttsiuao£&6Q&, 
*  as  the  allowance  for  his  trouble^  and  fiit  t]|^  expense 
'  aforesaid/ 

.  .  Tbe  fee-fund,  hooks  are.  cowteivefae«dced  by  b6oks 
jbept  by  the  ^veral  assistant  clerks  ia  their  re^ae- 
tive  <^ces ;  and  the  whole  are'auditi^  1^  w  90C(mtA* 
§nU  who  i^  allowed  a  salary  of  £.200  lor  his  tloidrit. 


:  .  It'ia  the  duty  o£  these  officers  to  aflbeiid  iMMtantfy 
in. Court  during  the  tio^e  of  Baiiion»tDt«sll 
*^^^^  the  rolls,  and  preserve  silence  and  deconiBiy 
iW  well  as  to  ex^ute  th0  orders  «f  tbe^  Courts  y^b^hir 
by  incarceration  of  pffepder^,  or  by  bringing  prisoners 
to  the  bar  lA  matters  of  deti«t  ^Uing  u^er  the  cog-^ 
AianoQ  of  the  Court.  It  is  their  protijice,  in  par- 
tacul;ir,  feo  ^^fiNnoe  the  reproduction  id.  the  clerk's 
hands  of  aU  pajperaand  processes  bortowed  bgp  agml8> 
by.  executing  prooesa  captions  ageing  refiraelOf^Tof- 
fendera* 

Till  lately>  an  anDmalpus  sort  #f  jm?i«|iicti^  f^ttf 
ggg^iom  enjoyed  by  them,  aBJ%Kdge»  in  ^ffeciai  astv 
^^^^  vices  at  Edviburi^  the  Court  naming  one 
•>»'*"'»«^      or  more  of  their  number  to  assist  them  as 


ill:  dtftadt  cme$k  4  Tile  xsimnBi  hatv^fbr, 
pmipdj  and  gnUited  ieomauBBioii^  ^fi)r .  {yiwdaiiiiiiig 
the,  brigy^^-  mynniaiiufig  <the  jmy  mA^^mttaetm^  tnd 
mv.u.  fiict'fihfsiffi  in.  (hat  |>«rt«  Thui  wftftmdst 
pnperijf)  put  an  end  to  by  a6t  1.  and'  %  Gm.  XV; 
t^  BB,  ^ilL  od  lA  and  thsir  jimdioiiitB' vtetediii 
^  thaaSdepirte  of  lEdinbiirgh^  or  Inuk  subatitiiiNBv  aft 
dittaffm  ihi£  paM^qpeaoBllj  cotistitiited»  whcAbw^^ch 
WEiJceriMy  wkteito  laadsaiid  facantsgas  tkaited  m 
arbcyviid  the  iberiSilovi  of  Ediobtti^^  <»*  m  several 
sherjfliloiBB* 

lh^mtasa$  «retfr  govmst  and  Imem  dh«r  maces  an 
tht-badge^f  their  <iffiiee>  and  the  meaita<>f>€08iiM]l]ttg 
dbediMoeu  Afc>the  4m8ioxi  ^  tbb  Coun  into  iwo 
dfauoibeYSi:  ttiej  #eib  onlf  A>^  in  'Wimfaer^  thrcxBiof 
whom  recmed  their  commitaidn«  from  the  Cromi; 
IbO'oAee'of  die  fdwth  hash^en  pant  aH  memory  he^ 
iteUy  treated  in  Mr  MonctiefPof  ^Seadie^  and  his  an- 
cestovs^  and  hedkehai^es  the  dnty  by  a  deputy,  who; 
like  the  Hther.maoeia,  hM^hiicmmjuSMitm^ 

.  It  had  lieoeme  a  pnuftioe  for  the  widows  and^ehU- 
'  .  '  dren'ol^deceased.maGetato^selltheiiiaeiiCo 
.  their  tfufceeasor^,  or  iteeiw  a  gratif eation  Ai' 
IhMh  tf -if  they  httdt  hM&  tfaeir  own  pvopeaty^  not^the 
pufieilf  of the^  Gcittt*  ■  Thia  leddba-ati  mmiAgfi^n  in 
the  year  I76O  *,  and  a  report  by  a  cominitteei  dflihd 
Lofda,  wUch  hears :  ^  That  Charles  Mkithmd,  who 


•  • « 


•  4A  maech  1700. 
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ffHad  dfirtywtwo  yeirs  ag<s  kis  widdw  add  kte  maee 
fto  John  GrieiMn,  for  sbtteen  gukms;  and  Mv 
f'Giiersoa's  widow  sold  the  aame  to  Eraadt  Oibnit 

<  fbr  fifteen  gumeas.  Fnmm  Gibson  having  resigned 
f  his .  office,  Widter  Colvil  suceeededf  a^  thej  not 
^agreeing  abont  die  prioe»  Frabeis  GAsonf  letained 
f .the  maee ;  and  being  seised  mth  ^idmess,  wfafieh 
^  Mdnced  hian  to  wantt  he  borrowed  from  BoMsrt 
^  Maemurray,  writer  in  £dinbuigh,  £j8  : 4  :'105ter^ 
^ling^  on  his  biU>  and  ooiMgnod  the  mace  in  his 

*  hands  as  a  fiirther  security,  which  Robert  Mac^ 
f-murraj  had  now  lodged  in  the  cleii('a  haadk  : 
^  That  Francis  Oft,  macer,  succeeded  Bonhaidy  and 
'  purchased  both  his  maee  and  hia  gown  :  and  that 

*  Thomas  Grahame  and  Alexander  Mitchell  succeed^ 
f  fld  dieir  fathers,  so  had  no  occasion  to  ptrchase  their 
'•mapes;  and  Alexander  MiteheU,  who  was  named 

<  •  by  Mbncrieff  of  Readie,  dying,  hia  executors} 

<  not  finding  a  purchaser,  melted doivn  thisniaee^'   ' 

.The  Lords  lucving  heard  the  above  report,  ^  sae^kf 
'  opinion  the  maces  were  the  property  of  the:XSonit|^ 

*  'andihadgea  of  the  office,  and  that,  the  maeera  vhadf  m 
bright  to  dispose  thereof :  And  therefont  ordained 
^tFraneist  Gibson's  maee  tx)  be  delivered  ito  Walter 
^  Cohnil,  hk  successor ;,  and  .ordained  i  JMIoacrieff 
Vof  Readie  to  provide  Fcincis  SooUy  the-suocesaet? 
tiaf  AJeoDBnder  Mitchell,  with  a  pjopermaceyagftiwut 
MJie  Jlflth  of  June ;  reserving;  ta  Readie  and  Robwt 

*  Macmurniy  to  seek  their  relief  as  they  best  can*' 
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'  in  ebedience  tO'thk  ^rder,  the  doers*  fiir  Mr  If <m- 
riftffef  Readier  on  17th  June  1T60>  deKvered  iuto 
Goaft  dieniacb  «ppointed'to  be  pretfided  fiM*  Fnuieik 
Seotty  maeer,  llie*  sdoceasor  of -Alexander  Mitchail  j 
md  OB  Iftdi  Jifae  lyClvupeli »  repreaeutarion  mad« 
'  hf  the  faeefferi  of  the  House  totibe  Lords,  thafc  'th6 
'maeers-haiKng  occasion  to  take  t^  macea  ontof 

*  the  Court,'  to  attend  the*  Connmsaioner  to  the  Ge- 

*  whi  Asaei]di>}y,  and  Section  of- the  Been,  lefiiied 

*  to  give  •receipt  for  then,  altiM>ugh'  ordered  to  ne- 
'  iBDn  in  isko  Cbiurt :  Hie  Lords  order^  That  wfaeil 
'  the  aaaoeiR  have  oocasiari  to  aotkeuae  of  their  mace^ 
^  «heiii|i#t  attending  the  Couft,  that  they  give:  re- 
^  cetpla  to  the  keepers  for  them/  1  ' 

>  *  >  >  •  ■ 

IVfo  of  the  fi>ur  were  sAmo  nuwen  tt>  the  Temd 
0mf^  md  reeeived  ^xOhisitely  certain  fees  of  efiee. 
l^poB  occasion  of  the  division  of  the  Court  of 
Smmi  itt  i808,  three  additional  macers  were  ap- 
Iwinted,  <wi(di  a  sidary  of  jEilflO  eadi*  The  other 
fimr  Bad-bMn  heitetofore  paid  by  a  sabry  of  £«10 
each^ and eettain  feesOliBerfiDes,  acta^  anddecroes; 
Ae;  But  by  V.  arid  «;  Geo.  lY.  dap.  88,  %  38,  thcad 
fteaWere  appointed  td>be  paid  to  i^'eeUeetor^f  die 
fte:fiaid/and,  ahug  #itfi  all  gratuities  reeeivable  by 
thaaa  or  ^ny<  t)€^hem  in  their  capacity  of  maens, '  to 
'  tern  a  c(Miinao«  ftmd  ftr  ditision  amMfftke  wktb 
*  wneH  ^uwer»' of  the  Court,  including  the  one  by 
'  heieditaiy  rig&t,  'of  his  dqputy,  instead  of  bekig, 
'  as  heretofore,  exclusively  divisible  among  four  of 
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uImt  tiUmber.;  and  the  fe^  legally  exigible. ]^y  die 
MiWO'  macer^  of  l^e  Court  <tf  Teinds,  (hemg:  ^$o 
mac^  in  the  Cewrt  pf  Session,)  shall  in  like  mtfay 
Her  form  a  oommon  Aind  for  diviuon  among  the 
irhole  seven  makers,  who  shall  all  ei^dily  be  liable 
to  penfqrtn  the  duty  of  niacers.with90t  4^tinetionf 
idaiether  in  the  Conrt  of  Seasioi]^  Cow^  <^  Terndsy 
0i  eltewhei^  9  and  the  'salaries  new  payable  to  the 
'misotM^f  of  £«10  each  to  fou^  of  tl^ir -ninnber» 
tthall  cease  and  d^ermiifte,  ami  the  said  seven  ma** 
cdfs  ahall  receive  a  salary  of  ,£.1@0  each,  payable 
at  thoaame.niannet,  and  at  the  same  times  in  whi^ h 
jaJbries  of  £«190  eadi  are  now  paid,  and  payable  ta 
three  of  their  number  ;  the  salaries  herem  provided 
for  them  being  in  lieu  and  stead  thereof/ 


Tbeise  is  one  pvineipal  hous^eep^r^  and  sup^sHi^ 
ftous^^  ^  tettdaiM;  of'  public  buildings  appointed  by 
k«jpw.  {]|0  trustees  f^r  erecting  new  buildings  for 
Ae  eourts  of  justicfi^  ific  :  Two  hoqseke^rfe,  who; 
midnfia  e/mtaeaotf  dated  90th  Jmk  ld94f^  receive 
tlMir  appointment  fbpiai  the  Court  and  the  Magia. 
tMMa  of  Bdiubmgh  alternately,  ^eaeh^be^yi  'tipon  a 
n^oancy  oommng,  gratiting  a  eommissi^m  to  one  of 
il  lee^  of  I  three  burgesses  presented  for  selefetiofet  hy 
lte;fllfafirt/by  tuims.  There  are  dao  two  on:  dtree 
iflato^bftppQW  appointed  by  the  Cowti 

The  <Jnmr  is  nominated  by  tiie  Deto  of  faulty; 


^     Hkk  duty  eonnstfi  m<  caBing  tlui  .nanieii  of 
w4  tueh'udmdiialsr  as  are  wanted  (  fixrwhiolr 
pinpeae  he.  ^tanda.  in  an  elevated  desk<at 
tfae  noithara  eactremky  of  tlie  Outer-House;  i  ' 

/  The  fVumlty  of  AdTOcatea,  aa  4¥aU  aa  ilie  WritaM^ 
to  the  Sign^  anoint*  barJce^ens,  to  koep  thdb' 
l^ae^  It  is  die  {sropei^  d«tf  of  ibe  Faculty's  bar- 
knper  tir^  faerent  imjpmper  persona  £rom  intntdiD^ 
AeBw^tfeainto  the  hoaae*  There  are  seyeial  gom-' 
kaapcca  i^ipointed  by  tke  JR«Q|iity  to  take  duurge^ef 
tfcair  ffmtks^  The  writera- to  the aign^  aaweU  asT 
the  aelieiton^  ^b«ve  «ko  gew&*|:eepera ;  but  the  iueai.' 
beratef  these  'laat4fteBtieBed  bcidios  aeldoin  'wear  >theii^ 
gpnuifli  CoartL  t     ,      t ' 

r        '  '  III 

Originally  there  waa  but  one  Principal  Oerk  to' 

otouu  '*^  ^l^i^  ^^  ^  Mceiwd  his»ooTMtihian^ 
^^^  iMm^eLovd(^rk^Regiater*  Itap|;eara 
that  the  ic#ae  waa  h^  kr  lMSib>fiUx  Joba  WaU 
hce*.  ^ jirt.^«aedeBuai;  of  tfaafe  yepr^  ^«  Iti  isjdariaitt 
'and  ordainit,  thstr  i^'^airtymeatiqnnHagv  ali'tto 

*  biUea  be  deUuerktbe  Johmie  WalkoeiaUaneiiie^  <Hk^ 
<  th]4  maMv^  tlift  ia  to  aay^^ia  tj^ooo  ofSSessiodttMi'* 
<^  th^^dayia  Ijbat.the'Lopdia.eittii'  m.dia  Qa«nB«Hioaa»;' 
'  aaid  thaA  alL(dbfiucsa)iee  of  hiUar  lie  hiaiiBiid  writ  f 

*  aiid»  he^tQitfiBiier  ftotheaatnyn  ;.aB(i  tfaaiJua  Bkhei^ 

*  writtar  haue  p^e(t  to  wijte  any'deUutnaaoe-tihair^' 

*  cfu  bet  he  allaa^lie  i  and  that  the  kepav  of  the  aig.^ 
'  aataofoer  softe  'Witk»th6ca^|nqti.to>on[y:ieltii»  ft-* 

*  vm  en  <my  bilU  gif  the  deliaerahee  bf  the  aaqynbe 


aft  iNTRomrcnoK. 

f  jKwfat  ff nttiii  be  Johmie  Wdiaee  altenarli^,  4iid  ditt 
^Jicv  jttiheeiidofthe  bill,  subscriiie  the  Mayii.  And* 
\0n  tke  hafydojfUamioAer.feriMdQj^  irben  tbc^- 

*  Lordis  aittis  nocfat  in  tyme  of  fienioiiB^  tfcat-outker 
\  (he  ChaneeUage,  Fteodent*  or  Gleifc  of  Registd^ 

*  beand  present  with  thre  utheris  fienatouris^  frith 
^ony  me  of  thaane,  andtfa  iimeiff  wxeance^isicHka^  if 

*  jthair  be  sa  mony*  in  this  tOHn- of  Ediidwfgh')  'Hid' 
'..fittlzieiBg'  of  the  aaid  nowmer^  that  that  ha^Rjfms^tia' 
'  be  jj^reaent  for  the  tyme»  ^uhat  nowiber  thttt<eirir 
'  thai  be  ol^  aall  deliner  the  aaidis  billis  eimoeniStig 
VaU  materia ;  for  the  quhilksa  dalineMiioe  thai  sal  he 
ShaliUn  to  anstter;  and  that  heresaaiienainiair  of 

*  dewtie  for  deliueronoe  of  ony  bill  \i^  fault  pamk»i 
^  (%•€»  aphnek)  allanerlie;  andgif  he 


'  mair  thairfoir  nor  aa^disi  hetobe^caUit 
<  andiaMwit  thairfiur  befiijr  the  saidia  Lbidis^' 

By  the  King's  letter,  19th  June  1684^  Mr  Doidd* 
GvahamVi  appaintment  to  the  aflfice*.of  eoigunct  ctodk. 
to  the  bitts,;  along  with  Mr  John  Wedikifaimi  by  the 
Lord  Cleri&^AagMter^  was  qqproredjofj.  The  letter 
TwoCieAi  bears,  ^^Shereaa  the  lofllceiofdeA  of ihe 
w<»»^  *  Billsi  (which  is  at  thegift  and  disposal 
<:«f;onr  Cleric-ftej^ater,)  faaiagofttty  great]  bopilf- 
Vtanoeto  the  fiedgea,  dodi  itqnive  agrctai  <ic8il«df 
^oare,  di^atch,  and  attendanoe^  mA^iat^mthdms 
f  heaheen  hithefto  exerdaed  only  r  by  ^  oneKpefsafeL  i» 

*  daput  ito>  our  Clerk-Register^  tbeugh  i  it  >  had  faeoi 
^  nuch  mora  fitt  (lyoii  sey^att  ooiiridaaiiliiones)  that 

*  two  penones  had  been  employed  ce^|un6t  in  «tbe 
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*  ntdoofice*.'  «!  the  cuaCom  is  m  tHe^otiier  thtbHufi 
*'  of  the  Session,'  ke.  The  appointment  is  thefefixr^ 
Qoofiimed,  *  and  tte  exercise  of  the  said  office  >by 

*  the  two  fieraona  aferenid ;  wWing  and  weqidri^ 
^iSUmme  to  ia  eaeroed m  ikat niethod  in aU t^f/M 

.  The  diitiea  of  tfae<iffic6  hsvo  accordingly  been  p^- 
fomed  eyer  snoehytim  Prkidipal  Clerks  of  the  fiilb,' 
^o  leoeive  their  commissions  from  the  Cromi)  and 
twa  or  more  deputes  or  assistants  appointed  by  them. 

ByaotdO.  Greo.  IIL  cap.  112,  §  44,  it  is  enacted, 

*  That,  ficom  and  sAer  the  passix^  of  this  BCtj'  (ivith 
the  excepfeian  therein. specified  in  ftwimr  of  the  th^i 
depnta  and  Msiatant  clerks,) '  there  shall  be  twe  Priti«. 
'  eipd  Cleduiif  the  BiUs^  a^^omted  as  they  are  at 
^^pxaGEdf  md  only. two  depute«clerks  of  the  bills, 
'  each  of  idulm  siiall  be  appointed  by  the  tvm  Fria^ 
•tfiipil  Glerks  jointiy/ 

^  By  1«  and  A.  Gw.  IV.  csp.  SS,  thia  (rfBce  ia  stflT 
/iuCher  Rgnlated ;  and  by  S^  6  and  7*  it  is  provided^ 
'  Tliafc  thereafter  iii<»  pecson^  shall  be  capable  of  be- 
« lagta  Principal  Clerk «f  tibe  Bills  except  a  Principal 
'•CSevk'of  Session ;.  provided  always^ '  that  the  tw6 

*  ftqndpal*  Cledoa  of  Sesakm,  who  shall  be  appointed 
^'Prineqial'Cierks  tQ.the>BiU$'  purstiant  M  this  aet, 

*  Aall  nofr  belong  to  theaame  Dimioii  of /the  Gourf 
'jttfeiaaPDie  time, 'bnt  that  one  dmll  be  appomted 
*6om  leaeli  IKiiskm;  provided' alM^  that  notlmi^ 

*  haxiB  ooDtained  shall  be  so  ccMtraedi  as  toccAnpel 
'  aby  ef  the  present  <  Principal  Clerks  of  <  Session  to 
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*  %op^.of  .tha.  said  o$«e  of  fvfOf^  CiffA.-^^ 

.  3j  S  8,  J*  ia  pnmded,  ♦  That  the  two  Principal 

*  Q&ck»  c£  the  B^,nd  the  two  d^ute-deifo  of  the 
M)i}I«».jd)«U,'  (ittra  c«itaiii  event,)  *  instead  of  ^larttf 
*.  pf  the  fees  oif  ihe  office^  provided  by  the  act  SO. 

*  QfiO,  III.»'  receive  certain  fixed  aalaries  *  from  the 
\.i^-Svmdt  into  which  fund- aU^  the  fees  of  the  office 

*  skdl  thereafter  be  paid  monthly.' 

Xhe  cooptai^t  .c^e  to  adjoaiiiister  justice  egualb/  to. 
..ponr  wd  rich  throoghout  the  reahiia  is  ^ot 
the*  leaat  resiarkable  feature  »of  Scoktieli 
j]DPqpn>d§nc^  More  than  /)a«  omturua  ojp  •»  it 
was.sjtatute  Iw  d^e  act  of  James  I.  caok.  4^,  'entitled, 
'^fi6n^  can^im^  to  be  dtdded  h^  (Ma  Judge 
\^Qr^mar.    And  gif  there  bee  onie  jpore  creatuie» 

*  ^r  faulte  of  cunniugi  or  dispenses,  t}iat  cannot  apr 
<j9j^y:not  foUQW  his  cause»  the  KiBg  for  the  loye  of 
\  Qpd  fi^U  ordiine  the  ju^^  before  quhom  tibe  caow 
<  j(](il4  b^  deteniimed>  to  purwey  and  get  a  leill  afid 

*  wise  advQoate.to  follow  sic  pure  oreature's  eaufea.: 
«  And.  gif  sic  cai|se9  he  cUeiiudp,  the  wrangcr  s^l  as^ 
V^]r^  |>^th  the  partie  skaithed  and  the  advoMte'^ 
\  jC^Q^^jBud  travel :  And  gif  the  judge  selbf^  to^ 
\  1^9  law  €iiiveuh4  m  k  bofoir.saidi.  the  partie  cmi^ 
\.tkm^  fttU  haie  recourse  to  the  King,  V^^f^^tiL 
\jlffi  xigorQtt^iet  punished  m  judges^  that  it  mHIK 
^  exwnpl^  to  all  others/ 

•  .   ♦  MarA  14M. 
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^  mde  mA  waiB  the  proirisioii  miide  ibr  thk  iui. 
fflrtMt  fwtirahr  in  tbe  inforior  oanrts,  there  are 
dmmisoi  traces  to  shew  that  the  ebniplamts  of  the 
lioor  w}»e  iiot  overlooked  in  the  at^reme  conitk. 
fiow'thtt  mattei  was  numaged  in  detail  before  the 
Lmb'Auditors  or  M^  Iktify  Qnmtdl^  does  not 
appear;  but  within  less  than  two  yeaia  after' the 
eAabiiilinent  of  the;  College  of  Jiutke,  the  course 
atffl  ihllowed  in  practice,  although  aome^hat  le^ 
nateied  than  it  now  is,  namely,  that  of  iroin^tinie 
f6  time  afypoinf ing  a  certain  number  of  advocates 
sad  pioeuraiors  to  act  gratuitously  for  the  poai^  iMA 
adoj^ted.  Under  date  2d  March  1584,  thefe.  n 
aedordingly  the  following  entky  in  the  sederunt- 
Kook  of  tbe  Court :  *  In  presens  of  the  Lordis  of 
^  CouAsai^  compeiiit  my  Lord  Secretare,  and  ^m* 
5  liiidil  &eKingis  Grace's  writing  underwritten 
*^toAut£nnt  with  his  hand,  atad  decfirit  the  Lordis 
^to  pot  the  aaaiin  to  executioim ;  off  the  qnhilk 
'die  tiladonr  foHowis :  *  Oumicelar,  President,  and 
^ijaatSSa  of  our  Sessioune  and  Counsell,  we  gret  you 
« 1iait3ie  wele.  Forasmeikle  as  we  ar  daily  infesttt 
''^  W^  fb^  complant  of  diverss  our  pure  lidges;  j^ursew- 
**  ittil'fw' justice,'  qidiilk  are  postponit  therfra  in  de- 
^fidt  of  advocates  to  {wocure  for  thame,  and  thai 
^'\aM  ui^expeitesiB'to  do  the  samin:  Fo;  i«p[\eid 
^StUjtlf^  ^^  have  tbocht'  gude,  to  tbe:  honour  of 
*T3SJ,  fivtbe  belpe  of  saide  ptire  lieges,  that  ane 
^  jnan  of  gude  oonscienoe  to  that  eflecte  be  chosin 
**  be  you,  quhiSre  sal  bcrealfibul^ftiaMftia  Pa/upmfi^t 


'^  qohem  ye  siU  cause  iweurelftat  tta.s«(U  odiitilSjttere 
'^^  to  oar  Ijcges  cimuBancl  4o  him  •£(# Jbid^j  tbntiWft^ 
5^  tnfldc  &ith  thai  have  nocfat  to  pensew  jutatife  witiMl 
.<*  of  thair  owne,  quhilk  advocate  f^  hava  ]jF^r%  ^ 
'^f  our  thesobnuss  tea  pouadif  for  kis  liibattris«.M)d 
*^  thai  ye,  put<  this  our  oi^ance  ia  tb^  b\jliw  Qf 
•<«  Coutiaeli,  ivith  the  nameiiof  the  Sfod  94Moqrtfit..fAd 
-^  tha*aip09  cQttead  ane  aeta  apoun  the  aaiaiii  i  w4 
.^*  gedf  ite  sakl  advooate  l^is  i&mdi«  fab  to  oQy  iw- 
^'  ty,  Jdiat  lia  bo  d^pomt  fi^  hia  aduacatkHine  in  that 
'^  aad  all  uthens  matteria^  with  uther  panaa  w  yp 
;«<  thiiik  best ;  and  aae.  oiber  ehaBin  be  ua  10  )w 
^  piaesi  atid  lie  to  incur  the  note  of  infiunitt,  qMhiU 
-^^  he  be  recdanaalit  be  us>  our  suceesa^uria  $  find  thyjt 
^*  die  aaide  acte  beire,  that  of.-ow  C|»mit«ii|det  our 
-^'dieaouTfus  now  present  and  to  cunt  ^  pay  ihe 
1'  aud  ten  poqndit  yerlie ;  and  that  4ur  Auditowis 
^*  of  our  ChetikeM  sail  allow  the  samin  to  hto  ifthia 
*'  comptig,  becQfus  it  is  to  the  honour  of  CM,  >fpul 
**  weleof  justice^  SidsaonTit  be  ua  at  £dinlH>iglw  tbe 
*'  last  day  of  Februaie»  and  of  onr  regne  tih^  J^^* 
**  yere/  .     . 

^  Eftir  the  poeaenting  and  reding  of  the;  aatdis 
'lettraay  die  Lordii  c£  Counsab  chesit  Maiater 
^Thomas  Idaijoribaiik,  and  Maiater  Jlione  <jrled- 
^  staais,  eonjunetlie  and  8everal]6»  to  be  ndvocaitis^  fer 
^  all  pttre  indigent  pep)e  in  tymes  cumingi  qpulk.  ae- 
<  eeptit  the  said  office  ^af  adTocatioune  in  and  apoune 
*  thaim ;  «nd  awore,  in  the  presena  of  the  Lordifw  "^o 
^  fvoevre  for  thaww,  justly  and  diligentlyt  eftir  ihair 


'  oonsdenee,  knawledge,  aad  uudafB^anding  ;  m^ 
'  ordauia  our  Soverane  JjDrdk'  thesasmre  for  the 
'tjrsie^  to  re&amd,  content,  and  pay  yeriy  to  the 
<  flBidis  Maiitivr  Jhone  Gladstonis^  iht  fioame  of  2f 
'  lib.  to  be  halely  tane  up  he  him  yerly  id  his  hekaf^ 
'  wHh  a>n«9i>t  of  the  said  M^ister  Thomas ;  and  ^at 

*  the  Auditouria  of  the  Chekk^re  thankfully  i^oir  to 

*  Ao  aaid  thesanrare  the  said  soume  of  j.  lib.  yeriy 

*  in  his  oottptis,  conibnne  to  the  Kingia  fiiacSs 
^  njiide,  and  fettns  farsaide/ 

From  that  time  to  dsk  there  have  heqn  conatant 
BOuinationjBy  not  merely  of  advocates^  but  al^o  of 
agents,  to  eonduct,  without  fee  or  reward,  the  oansea 
of  the  poor.  For  this  purpose,  the  Faeulty  of  Adi 
vocatcs,  the  frtk^s  to  th.e  aignet,  and  the  agents,  as 
well  before  their  incorporation  by  ohaiter  as  auiee, 
hafe  yariy  Aimished  lists  of  a  pertnin  nnmhep  of 
their  respective  bodies,  to  be  appointed  by  the  Court, 
eonnael  and  agents  for  ihe  poor. 

The  readiness  with  which  the  applications  for  the 
heoeftt  of  die  pool's  roll  were  always  listened  to  not 
anfisequwtly  led  to  aimse  of  the  privilege,  and  ^ei 
ta  oppreasiost ;  die  opposite  party  h^g  aomntimai  in 
00  faotier  eireumstances  than  the  person  admitted  to 
me  Ml  Jbrma  p(niperu.  After  mutasae  deliberatibn; 
therefiMre,  tlie  Court  regulated  this  matter  by  an  act 
af  aedarant,  of  date  l6th  June  U819^. 

As  the  Coiirt  of  Session  judges  in  tlie  Mctmd 


*  Vide  Appendix,  No.  XI. 
g2 
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Tnferioriu-  »*Mftwu»,  OF  by  way  of  rcview,  in  maritime 
^eaionet,  3Q  J  consistorial  causes,  the  Admiralty  and 
Commissary  Courts,  although  in  some  respects  su- 
preme, may  be  briefly  noticed  along  with  the  sheriff 
and  other  inferior  judicatories. 

By  the  invaluable  act,  20.  Geo.  II.  cap.  43,  ^/bt 

*  cAoUshinff  heritcAkjurisdictiaris,'  &c.  an  immense 
horde  of  oppressire  and  often  ill-administered  cowtir ^ 
then  vested  heritably  in  a  number  of  individuals,  not 
always  readily  amenable  to  the  control  of  the  Court 
of  Session,  were  swept  at  once  from  the  &ce  of  the 
earth,  and  the  streams  of  justice  cleared  from  the  rub- 
bish that  in  less  enlightened  times  had  been  suffered 
to  accumulate  and  choke  up  their  fountains. 

By  this  act,  aU  heritabkjurUdictians^  as  weU  ci^ 
vil  as  criminal^  (the  office  of  High  Constable  of 
Scotland  excepted,)  '  belonging  unto,  or  possessed 

*  or  claimed  by  any  subject  or  subjects,  and  all  juria- 
<  dictions,  powers,  authorities  and  privileges  there- 
'  unto  appurtenant  or  annexed,  or  dependent  there- 

*  upon,*  toere^  from  and  after  the  S5th  day  <^  March 
1748,  *  abrogated^  taken  away^  and  totally  dissoU 
'  ved  and  extinguished  ;'  and,  from  and  after  that 
day,  declared  to  *  be  vested  in,  and  exercised  by,  the 

*  Court  of  Session,  Court  of  Justiciary  at  Edinburgh, 

*  the  judges  of  the  several  circuits,  and  the  couMs  of 
'  the  sheriffi  and  stewards  of  shires  or  counties,  and 

*  other  of  the  King's  courts  in  Scotland  respectively.* 
All  heritable  sheriffihips  were  thereby  resumed  knd 
annexed  to  the  Crown ;  and  it  was  declared  that  from 
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.lo&d  aftor  the  8«me  day,  '  no  heritor  or  proprietor  of 

*  lamb  within  Scotland,  which  had  been  erected  into  a 
'*  banmy,  or  granted  with  other  lower  jurisdiction,  or 
>  their  bailies,  shall,  by  virtue  thereof,  have,  exercise 

*  or  enioy  any  jurisdiction  whatsoever  in  ca- 

*  pitai  cases,'  nor  in  criminal  causes,  except 
^cri^^  assaults,  batteries  and  smaller  crimes,  *  for 
"y^^  '  which  the  puniriunent  inflicted  shall  on- 

'  ly  be  by  a  fine  not  exceeding  twenty  shil- 

*  liogg  Sterling,  or  by  sending  the  delinquent  to  the 

*  stocks,  for  any  time  not  exceeding  three  hours  in 

*  the  day  time ;  which  fine  shall  be  levied  by  poind- 
'  ing  or  distress  of  the  goods  of  the  delinquent ;  and 

*  for  defimlt  of  this  distress,  by  imprisonment  of  his 
'  or  her  penon  for  any  time  not  exceeding  the  space 

*  of  one  month.' 

Witb  regard  to  civil  causes,  it  was  provided,  *  It 

'  shall  not  be  lawful  nor  competent,  from 

adfO         *  and  after  the  said  day,  for  any  such  baron 


*  or  heritor,  or  their  bailies,  to  hold  plea 

*  or  judge  in  any  cause,  where  the  debt  or  damages 
'  shall  exceed  the  sum  of  forty  shillings  Sterling, 
'  other  than  recovering  and  uplifting  from  the  vas- 
'  mk,  f  tenants  or  possessors  of  the  lands  and  heritages 
'  of  such  baron  or  heritor,  the  mails  and  duties,  or 

•  rents  and  profits  therec^,  or  for  recovery  of  mul- 
^  tines  or  services  payable  or  prestable  to  their  mills ; 
'  and  in  all  other  civil  causes  it  shall  not  be  lawful 
'  ibr  such  courts  to  judge  in  cases  of  higher  value 
'  than  the  sum  aforesaid.' 


9tf  jxnrnoavcTEim. 

;.  Bf'%  fl&  Md W«  «f  tke  saute  Mt|  tlMJuaMliolMi 
^^  •  verted  id  royld  bingliSi  ttui  ab*  tiuii  vtat- 
£a-  .a  by  W  in,  or  ««.prt«rt  totkc  ocpaw- 
^^mA  tkti  or  coliiiiiuliity  of  day  fttii]^  itf  regdi^ 
.vtsaUt^.  tjr^  DP  of  barony  hi  Soatland^  m  to  the  ma- 
gtetMtai  of  any  ancli  bmgh  r^^pmtv^^  U)hkh  are 
^Mepmdmt  of  the  l»dcf  re^Mty^  banm  fe^c- 
it^efyi  ^a  reatfrred  and  eautepted* . 

By  §  9(^.  it  ii  pMvided,  'Tbatdwte  shall  be  but 
'^eriAi  '  ^^^  shdtiffAdiipMe  Or  stewslid^dapiite  iti 
*^**^  ^  ^very  county,  shire  or  atewartry  in  Soot- 

*  land,  tad  that  hd  slteU  be  «a  advocate  alf  iUMs 
^  years  standing  at  the  leasts'  And  by  Sfl^  Geo^  11. 
•  Mp^  7^  it  was  pfo?idefl,.thaC  from  and  aftat  Am  ei- 

piry  cpf  aeven  yean,  andMeen  yeta^  fitom  the  said 
S5th  March  1748,  t.  e.  from  and  after  theftfitii 
Marali  177O1  <  ike  ofioaa  of  sharifl^depirte  aild  atew- 

*  anl-dcqpMa  shall  be  gvint^d  and  hild  ad  vUam  aut 

*  ou^ktm  only/  A&d  *  thd  said  sheriff-depute  or 
« MeWa^d^depitta  shall  have  poirer  to  nominate  and 
^  app^t  end  or  Mora  perscn  os  pitsons  to  acfe  is 
.«  stibMftutSt  m  fift>iiehutef  under  hitti  tfannightflit  the 

'  whole ^rniikty,  shiw  <^4teWtttry/  or  apart  otf  dis- 
triH  th^^Mf,  '  AkAng  ploaaaM^  (for  whom  he^  aiull 

*  be  AiUNir^rable/ 

Fcmnerly  the  shed&  ooaid  not  heid  their  courts 
daring  th«  vAMtioR  of  the  Cooitof  Sesabn,  without 
oltflihittg  by  tnUr  front  tiaie  to  tino^  a  dispiniatioti 
fVMl  thtti  CotfH«  But  by  AUd  ^  29»  it  is  dechMd, 
'  That  it  shall  and  may  be  hiarftit  for  all  siMriffMl«. 


*<liipffmtrtfHi  jfrqwa  thie  atjd  Court/ 

<i^  19».  dfid«i:ed.ili(Mpilbk  pf  /  bp^.  i^t^  .«ai  pf 
^  sitting  or  voting  as  a  member "of.fcbf  H^iiae;^  Cpfti^ 
'  mow  )'  Aey  aFe  ilao  wjfmeA  i^  niiJi^  p^^r^otijlily 
m&in  that  cDiiiifcic0  dr  Mev(niitti!ies:4w9lg  Uie  n^p*^. 
^hmmoaO^ntlMaijEd  %ht  iftKi  )aiidi  fw?  |ir(^^ 
Usii  ftanadnMigb'PlMiyiii^  «  ptbeinprn^.^p^  Hi 
in  advocate  '  before  any  of  the  King's  courts,  at  Edin^ 
'  bor^,  or  afe  Ae  droitit  ,9mtU^  i^  fmy  «9U(;ttf .  ^vil 

*  or  crisiinatv  ^nring  itithltv  W  aqmifmfi^ofxi  thjeirxe- 

*  fpeetzf e.  ooititios  .ov  atewwtiias/  And  cognisatiee 
wmfhttAatiS  amyoovipiailit,  #g«vwt  tl)^  at  t)it 
cucnifc  coBta  9  aadl  abd  by  the  CQtfrt.  of  Sesejoiii  ^  fit 
^  the  a&jt  of  bia  Mqoi^a  AAy0Q9f»  fi)r^9  tiipey  yp 
^•t.the  suit  of  mif  tii^  f^  wf$ .of  Itim ,^^^ 

*  edtatkcl  to  votes  at  ekfiliM9  f^mewbiBfi  l^.se^^  ut 

*  Parliament  for  their  refyi^K^,aQi)iKtiea  ^  s^M^art* 
-  flea*  ,    *     *    . ;  .  '  1  ■  *  x 

.  1^M««  att'ftan^fSifprAsqnp^ 
My?«f  appttl»  tdythft^oMt  oiicH^  ^Mrt  iimi«4|«rH 
ctoBBHiI^  »iiai  inftinDg^jkMia  of  l^fe  ojr  d^ip^iabnitiPUv 
aai  in  civil  tiuaei^ wileie  the' sum  do^a  tipt^ncoed 
£.12  Steriingy  pcavidingthe i^p^pelbnt  fiada damtioa 
ktbci  banda  pf  dKe;)el|r)fi  of  the  oourt  fimn  whicb  the 
apperi  pa^tflJien^  (vrbor^ia  If  bet  anamfiibktfor  the  suf- 
ftamcy  #f  tbo  oaationar,)  to  abide  by  ;the  |udgmenl^ 
of  Aa  jeiieuit  coortf  and  for  paying  liie  costs^  if  any 
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ibdilbe bjrifaat wutt MranUU'  If theeiiMk BMigU 
nn^^M  aldr to  dMevduse  the  apfedf  ihtf^nJSnat^ 
ed  ta  Qtttify  die  mam  to  the  Ooiuil  of  'JuMKMry^vr 
Court  of -S^woD' respettivelyi  '  iwliyclft  Goiictei«h« 
^  ikevskf  aotboiaied  audi  ve^piired'  ta-  prowdd  in^  a*d 
^  dettr}Qiiii& tke  flBQie/   -<'  -.'   f  •«•  t  ^/^wi  * 

!,  Ibei8h«riff-difHteiaqrnmeirthe|^ 
ahorifl^bMijtato  9^  aad-tlifijiidgBHitfeof  either  is  sidb^ 
jtot  to  mmwof  theClouvt  of  StMmo^f  b^ 
itt.  mH  «uflM^  wherei  the  om^tdbMiedieKfliede  2U12 
Steriing.    .'/.;»■.•.;     .  ^   ;  •  .  •  -.v-  vn: 

Bjr^&^Oeoi  1V»  oMgi  M»  the  tShctJftoonit  iMom.' 
AadFd^  ^  peleAt,  *  a  ssyi'd^^coiiMy  todrtttmine; 

^^'^^     *    '    l« '  4  fannnWwHr  lailTiffr -  'VIkt'  thff '  J^liritfP' '  iff 

Ptece  Cra#t>'  ^  01^  Anet  and  oiaapkintft  Aittmly 
^  eomptifceirtly  be  faroaght  bafilit^tiieifilMiiQ'wlritMin 
^  the  debt  m  demsd  *ilaU>  QOtMexeead  Hheovidwctf 
^e^f^^onnib  Stfeflmgi}*  aadthe  membeniaf  the  Gal- 
ley of  Justice  aifi  not  exeilipt  fiMto  hv  jufisdiatiotf 
in  sikch  eaosesea'atrridd  au«-       •  ^     * 

The  Coait  of  Senion  and  Cduit  of  JuMddaiy.  re^ 
speittipHif&dmeAnMi^^  fihenflp^»)urt, 

under  withority  of  «fae  aitt  SO/ Geo.  Ui^i  and  bf 
^  Geo.  IV4  aap«  ^  dvy^arejaafthorimi  of  sair'to 
aaiend  and  regulate  the  taid ieeB/andto iTOie«thair 
aetsjof^edenintm^^btfMfiaBtBcaiais..  ~ 

By.the  bat^nwtitioned  aet,  §i§,^  ]t>i8]H0^ 

intfittarei^^no  peiaoa:  ifaaU  hk  appainMd 
S^a^ftW^  ^aeshectfRor  8te«ttdTi9tAririliife  lof'a^ 
subitit&tes.      <ooudl]rw  fltovraitey  JaMSeodandy  <irIio 


*Milktnkdmt^  ariii7ctok;toidii»iJtft^«3f^  %»M(i 
'hsve  been  adaiitted  to  pracfeMir)ag:i;ttefei<dMl^i|;(} 

*  any  such  person  to  do  any  net  by  virtue  ^etMi^ 

» 4u«iiiWMAp.ityV'  tbr  hrtintf  irf  tkeiijCiBdi  PreuAmk 

'  binang  :tinkl4Wilt  paaogb  kAakyiqaaMod^taAvii 
Sfririrbta'idMitotliertltoudtilibt)!^  iiif  •  iwfcqttM  ^ 

'  JocyibBd^itiynio  ^xiplrioc  tllylse£a■e4^ .  :  •..  :<>  j:;;! 
By  21.  Geo.  II.  c.  19,a$  10,  ifc  iaieoMtod^  .^XI3u» 
ibuv-  -'utiito  jlisiiffidB(>te>^  BtgittMwMil iilii|wtii  or 
^^Kfari  <iBihili>iiln(tft«nyAtfcMMlfiiite«tiultuiw)|i 
Sitpttfi ^iiriKi kmMMoemit  ckUHiarifU» oaf vamtiiiiii 
'MUST  to  aqc  sHlyaet  jAaM*v«r^<n)<«flit^'9^^ 

'aervioe  or  offion  fif umiek  .jtemwd*  ^ duub^tbilii^ 
*ninaiiH'wnMr»  OB  jral^eotor ;  tovif  Iw^lnll  an^ifi  the 
VwiiMai  lifc  dirii  finn^4»u;d<psliBftiiint  his  office 

'  flihiUtilfee^oalid  be  ip$€kfac»o  dfeabbd  to  hold,  ei^joy 
'  or  exercise  the  saine.' 


\  In  additMn  j;Q  ili^te:diijirfHiiBttmpfi|  it  is  emcfcod 
hf  &,  Ged«  IV.  cap.  dSy  .§  10^  <  That  M  theiSff  or 
*  «te9iranl  mbadtiitr  iliaU  act  db^ectly  or  indiKeedy 

<  t6  a  proooraMr  befijre  any  oomt  ia  the  xmwfftj  or 
^  atewartry  of  if fakli  he  k  sheriff  or  ateivard  sob- 
Vititate,  or  flhalL  be  in  partnetthiti  vdtfa  any  pnaon 
^>  ao  piactiaing^' 

The  oflBce  of  dienff«^erk  w»  at  one  taise  a  salea^ 
office^  and  tlie  dhity  in  geneml  perfionned  by  deputy. 
By  §  6»  it  is  enaoted^  *  That  crary  .penQH  who  fcatf 
g^^^  *  bean  appainted  since  the  let  day  ef  Au- 
<^r^  «  gmt  1814<,  or  who  sfaaQ  hereafter  ba  ^m 
t  pufiiited a deak  in  the  said  shetiff  or  atewardcoBEt, 
'.  afaall' "Cttsahargo  the  dttftM  ^  the  aaid  offioe  per* 

<  BoauUy/ 

i  By  the.  iagt-mentieaed  act,  the  Court  of  Sanion 
Ktftactt  ^^^  aathofiaed  to  fvame  regvlatioiia  fot 
^^f^^9^  alttidging  the  *£mns  of  extract  of  deemed 
in  the  sheriff-doart,  &c« ;  and  by  &  Geo«  IV^  e»  180» 
I  ^/the  Jodgea  of  the  jCdtart  of  Seanon  4tkd  Jury 
CSoQM  are  empoivemdr  to  make  aeta  of  s^erunt  fw 
regayaiDg  the  form  of  process  in  the  sfaeriff-^^nrt, 
ami  other  ii^erior  courts  ^  asKl  aets  of  Mdsraiit  lunr^ 

(  nn  ahesiffi^ouit  ia  the  pwyar  eourt  iA4&  pasaoo^ 
sory  qoeations,  removings  tmder  theaet  of  sedenmt 
17^6^  and  ot^n ;  and  it  has  a  cumuiicive  juriidic^ 
tion  W]«li  the  Court  of  Sessitm  m  drfil  eaiuea  w»  of 
J^  deolaratory  dr  reseisswy  nature*  Its  deerees  er6 
sul^octto  (lie  review  of  the  Gouort  of  Sesdkm  »  all 
cases  by  suspension  or  reduction. 
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or  okl  di^  Jmig^AkxMl.f^im  hm  cmmai^ 
Adnnoty  ^^  ^^^  *^  Ldri  Ifjgk  «iLdUliilii  df  Scdt^ 
^^"^  IflHL-  That  comflMmm  iMir  iaiaei  from 
tteC^wm.  By  Mt  ltt)f9v<«p*  1^  aad  l6Bt,  eap.  la^ 
thg  Hagb  Cottft  0f  AdiiliriUy  s  ^eclii»d  to  be  a 
^  MiMiga  jtidioitttra  in  tfeiol^  andef/itt  OMi  nature 
'  to  ifiipaa  stttmntr  eaceotitiCKi  j'  and  it  is  kututeand 
declared,  that  *  the  said  High  Admiral/«as  he  is  his 
rMijelKSei  IiftV0«t^iiatit^  liid  JosliAe-Ganehd  tipon 
'fkieait  ndinailj^oitii  UutefaiJ^  or  ciwks  ef  tibe 
^  siiiie,  irfd  ii|iDii  ftcdi  vvvters  mtiarigMBiiitet^b^ 

<  bw  tfan  fine  InUgM  or  ^vilUti  tb^  flbdd^^iiaiia,  so 
'iraith#«ravdoMflr  emdtaAy  fine  eslftiid^  so 

<  Ae  JaM  Higii  AdfieiM  *«^  <*K?  wfejnrArt^ 

^fihrOgi^  mi  chmMikk^  wktth^  eiiril  ct  criminal 
^  Wkatrngmr^  ttfithin  tkti  ruMi  aM  oter  ail  pet- 
'Mm  M  fhgif  csre  wmo&med  in  the  Mine*     Aiid 

*  ptMhSf^  mad  dndhai^  ail  odi^  judges  to  ywddk 

*  with  tlie  dtdiipn  of  any  of  l(he  saidt  eauses  ia  th^ 
'  first  instance,  except  the  Great  Admiral  and  his 

'  depmea  aMeiuvMe*'     . 

Advuoitakisif  in  ittavitiine  aikl  seaCningbiMn  fiom 
*tk#  fiiid  Ceo^ of  Adniifaky  to  the  I^rd^^ 
^lioi^  or  aiiyrM|er|ilidgaa  WhatsotVer^  in  all  time 

*  Mn^^  ait  prohiMiddi' 

Bf  &  6Ubi  m  vHpi  iMi  S  ^rik  i»  enacted, 
'  Tbii  Amu  and  after  the  pttsiing  of  thia  ac(>  iill  qoeft- 

*  titai^  aitd  wktcM  in  Sootkad,  rehttix^  to  prueand 

*  ^spum  iff  w»f  ai^  the  ootidmonatioft  of  ahipa  md 
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^.vanfils  as  suob,  AtH  be  verted  solely  in  .the  High 

<  Court  of  Admiralty  in  England/ 

i:  The  Court  of  Sesaioa  can  only  review  the  Judges 
Admiial';»  decisionfl^  in  maritimA  caaes,  by.  auapepsioa 
or  reduction ;  but  the  Judge- Admiral  himaelfy  by 
the  act  l€81,  was  authorised  to  review  ]^s  '  own  de- 

*  craea  and  sentences,  if  there  be.  just  occasion  for 
^  the  ssme/ 

By  the  act  of  .sederunl^  l6th  January  15^  it  ap* 
pears,  that  the  Judge-Adpiral's  jurisdiction  in  civil 
matten^  not  mantiaae^  was  olgeoted  tp.  ^  It  waaal- 
^'Ufpt  be  Maister  John  i^pens,  prolocutor  for  the 
^'merdbanta  of  Hamburgh  that  the  said  adyiinm, 

*  nor  his  cbputes,  wer  na.  jugea  oompetent  in  the 
Vasid  nvritor,  becaua  it  was  na  sey&ir  matter,  and 
/  desyiit  the  Lordis  to  gif  thair  interlocutor  thair- 
^«poii.    T%6  Lordis  of  Counsel!  be  sentense  inter- 

<  locutor,  find  that  the  ^eM  admiraOt  nor  hi$  de^ 
ft  jmiBi  ure '  na  j¥ffe9  competeni  m  tkis  caUp  land 
^thakfinr  wdainis  the  saids  complener  to  answer 
^  afinr  the  Lordis/ 

But  the  Judge- Admiral  in  practice^  for  time  im- 
memorial,  has  ^bercised  a  cuBUilative  jurisdiction  with 
die  Goiurt  of  Session  in  civil  mercantile  cases  $  and  by 
act  1*  and  2.  Geo.  IV.  oap.  d9»  $  1,  it  is  enacted. 
That  hereafter  it  shall  not  be  oompetent  to  inaiat 
in  any  civil  process  before  the  High  Court  of  Ad- 
miralty, where  the  subject-matt^  in  dispute,  ex- 
clusive of  expenses,  is  of  less  value  than  £.SS  Ster- 
ling, excepting  only  maritime  cases,  whetein  the 
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*  mi  court  has  a  privatiye  juriddictioii,  and  actions 
'  ^  reooT^y  of  premiums  of  inmranee  on  s^upBand 
'  augpeif  and  actions  ftr  meorosntile  elams  ag&inst 
^  shipmaateis  and  owners  of  vesseki  if  preceded  by 

*  arrestment  of  Ae  reateV  > 

By  tke  same  aet,  the  reasons  of  suspension  of  Ad^ 
miraky  decrees  in  die  matter  of  marftime  jmrisdfc^ 
tion  are  appointed  to  be  discussed  on  the  bfll }  and 
suspensions,  as  well  as  reductions  of  such  decrees^ 
after  great  ariaatidom  is  made,  shall  be  Inner-Heiiae 
proeesses.  The  Cburt  may  remit  with  idstnietians ; 
'  and  the  reasons,  whether  of  auspension  or  redoetiati, 

*  dnll  be  discussed  in  the  BMWt  esqpeditioBa  manner 
'  in  the  course  of  the  summar  roll/ 

This  court  has  a^procutator^flseal,  a  seal  or  signet 
of  its  own,  and  a  certain  number  of  mMera  toeaeoiM 
then*  warrants  and  precepts.  These  may  and  doi^de^ 
Iq^ate  their  powers  to  messengers  at  arms;  • 

The  nomber  of  pmctitioners  before  the  couft^ii 
rq;ulatedliy  the  Judge-Admiral.  They  are  named  in- 
discriminately from  the  tK>dy  c£  writera  tdi  the  sigiie^ 
solidfors  before  supreme  courts,  and  saUdiUn  at 
law;  and  the  form  of  process  ia  assiaoilaled  as nmdi 
is  possible  to  that  of  the  Court  of  Session,  exoeptnig 
that  the  procurators  may  plead  either  oraUy  or  in 
wrifitag,  wiftout  ^eintenrention  of  an  adrocate.  i  : 

The  jurisdidron  of  the  Depute,  cft  district  Judge- 
AdnAMs,  k  Hmited  to  matters  maritime,  and  subject 
to  review*  of  the  Judge- Admiral  himself,  and  also  of 
die  Obort  of  Session.  •     ^      •         :      >    ^ 


1U2  1MTR0DUCTI0K« 

There  «e  fiMir  Judgas  of  this  itowrt,  It  i$  wpwnie 
(umakmrf  ^  ^  pTooesaeB  of  deriarator  of  nwiiag^ 
^^'^^'^  md  divarefip  questions  of  l^gikiiqMy,  fl»d 
other  consifitorial  causes ;  but  the  ieamm  are  aub^ 
ject  to  the  review  of  the  Court  of  fieaskm*  bjr  hiil  of 
ad/ocatioo;  ivith  this  distinction,  that  the  Court  of 
Sestim  doos  vot  itself  determiBe  die  eana^f  hut  ro«- 
mit^  it  to  tho  Commisaarias  with  ihstniotions  how  to 
detemineit.  ... 

Its  jiinadiction  is  pcivatiTe  alae  m  all  eonfiraationa 
9f  eseentors,  and  actions  for  scandal,  where  the  eont 
chiflun  isnemly  fivr  a  fialinode  and.  fine  to  the  pro* 
cnntOTf fiaoalt  and  withont  any  conelnakMi  for  damages 
to  the  private  party. 

U  h»  a  seal  oir  signet  of  its  oiwn,  and  its  pmcepts 
«o4  warrsnts  are  exeoited  by  ita  own  oficert  or  by 
messangen  at  arms. 

The  magistnates  of  royal  burghs  eiemiae  the  same 
nopAbat^  juiisdiation  in  dral  natters  widnn  bnagli, 
or  heiiween  bmgesaai^  as  the  sheriff  does 
^^^^^'^^"^  within  Ua  Qouvdly  ;  aaid  tiicir  decisions  ere 
subject  in  like  aaaiuier,  to  die  nmew  of  the  Coiirt 
of  fieasion*  hy  advoeation,  sufianaion  or  reduction. 

The  JDeav  of  Guildf  m  evory  xoysl  \wi^f  i^  vo^* 
D^^  ed  by  l693i  c.  l^.with  a  jixn^sdictMnn  iu 
GuaUQmn.  ^  c»us»s  botwaqn  3»parJw»t>  afld  i»erchipt ; 

Iwt  they  Awve  lov^  leased  to  e^rcise  it,  feani^  tbe| 
natter  te  be  d«(iided  by  the*  hajjiw-ceiprt  of  shettfT* 

coturt.     It  belongs,  however,  to  |t;he  JHap  of  (|uit4 
to  watch  over  weights  and  measures;  to  regulate 


bttttdii^  wil^  hurgfe»  wd  t^  (#b^  i^are  tb^t  jl4i?9e 
be  ^gr^etbh  to  l**r^  neitlw  m^pmdmg  m  iMi»te 
|mperty»  nor  on  tb^  ptibUe^  9toq«ft$  or  f^fi^m  iJt^A 
lint  lioii8e»  in  dm^gfsr^  ^  AUing  i>Q  tb*w»  down. 
Hk  deei«m$  tre  of/jCPWs^  w^evet  tp  th^^mm  of 
tkt  Cgiurt  oi 


The  JBiisdictioB  of  such  ojF  t^bbese  i^  arp  indep^ii- 
deat  of  their  sijjifiiQrs^  wfts  reserved  by  Jlh^ 
act  20.  Geo.  IL^  axid  tijere  arie  several  awch 
Juugjbs  m  Scotla^id.  ^A  ^^  of  jbaroiyr  h^  ^en 
defined,  *  a  coiporatioii,  wn^is^ij^g  of  %  iflhaWtaiits 

*  of  a  deteijijinata  track  pf  ;gip^d  mtAmjUkf  |)^Q- 
'  ny,  erocted  by  the  J^jpg^  and  ;aufcjjected  tp  iJlxe  go- 
'  vemment  of  magistrates/  chosen  and  aj|>poii^te4  ip 
sodf,  naiiiier  j^  HTifeb  siich  ppwer?  ^  ace  ^«ified 
in  tb^  icduuter  oj^  erection. .  Thsk  jurjsdiqtio^  jBf^ 
mode  of  admioist^dng  Ju^tic^  is  wnUar  Uf  tha|;  of 
royal  hxa/^  j  and  the  w)»e  form  of  fffoet^  is  pro- 
Tided  for  both,  nwder  the  ac*  &.  Geo.  lY^  c,  JgO, 
aad  lelative  act  of. i^runJU  , 

The  decisiops  of  the  Justices  of  F^ace  a9  a  is^all 

d^t  J90)vt»  now  linuted  to  the  i&uTf^  pf  ^Ji 

^M         )>y  a^  6.  Geo^  lY.  eap.  41^  xoay  hi^  f a- 

j;^"*     farced  by  poinding  or  impri^oqment*    By 

S  14,  it  is  enacted, '  That  their  decr^  in 

*  any  caae  competep^,  to  them  ,by  this  act  «haU,^ot 
'  be  subject  to  advocation,  nor  to  any  ^u^nsion,,  itp- 
'  peal,  or  «ther  atay  of  exeputioi^.  es^c^qfrtwg  only  in 

*  the  caae  of  consignation }'  *  nor  shall  be  set  aside  or 
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altered  in  an  aetkm  of  reductiofD  before  tkt  Cooit 
ef  Session,  on  any  other  ground,  except  tkat  of  ma- 
lice and  oppression  on  the  part  of  the  Justices ;  nor 
shall  any  such  action  of  reduction  be  at  all  compe- 
tent after  the  expiration  of  one  year  from  the  date 
of  the  decree  of  the  Justices.'  And  by  §  15,  *  The 
pursuer  shall,  before  the  summons  of  reduction  ia 
called,  be  obliged  to  find  sufficient  caution  m  the 
hands  of  the  cIciIl  of  court,  for  payment  of  auch 
expenses  as  may  be  awarded  against  him/ 

By  §  24,  it  is  enacted,  *  That  no  person  liaUe  to 
be  summoned  by  virtue  of  this  act  shall  be  exempt 
from  the  jurisdiction  of  the  said  Justices,  on  account 
of  privilege,  as  being  a  member  of  any  other  court 
of  justice/ 

By  S  iSf  it  is  provided.  That  this  act  ^  shall  not 
extend  to  any  debt  or  demand  where  the  title  of 
any  lands,  tenements  or  hereditaments,  or  where 
any  heritable  right  whatsoever  is  brought  in  ques- 
tion, nor  to  ady  other  debt,  matter  or  thing  that 
shall  or  may  arise  upon  or  concerning  the  validity 
of  any  will,  testament  or  contract  of  mairiage,  al- 
though the  same  shall  not  amount  to  the  sum  of 
JFlve  pounds  Sterling ;  nor  to  any  debt  for  any  sum 
of  money  or  thing  won  at  or  by  means  of  any 
horse-race,  cock-match,  or  any  kind  of  gaming  or 
play,  or  any  debt  or  demand  ibr  or  on  account  of 
any  spiritous  liquors  ;  any  thing  herein  contained 
to  the  contrary  in  anywise  notwithstanding*/ 


*  N.  B.  Tbis  cknae  is  not  in  the  alMriff-ooait  aaallHlebt  act. 
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Thf  ju9tice^  of  peace  are  comp^nt  to  try  ques- 
tions lietween,  master  and  servant,  processes  for  the 
aliment  <^  natural  children,  &c. ;  and  their  decisions 
are  in  ^neral  subject  to  th^  review  of  the  Court  of 
Session  .by  suq)ension  or  reduction  ;  but  where  their 
poniBi?  are  delegated  to  them  by  the  revenue  laws, 
road  acts,  and  other  special  acts,  the  period  within 
whiph  a  complaint  may  be  made  against  their  decision, 
and  thejgrounds  of  complaint,  are  limited,  as  specified 
in  the  acts  of  Parliament  touching  these  matters. 

Thf  proceedings  of  royal  burghs  and  courts  of 
freeholders,  in  matters  of  election,  are  sub- 
fifd^^kkn.  Ject  to  review  of  the  Court  of  Session,  by 
way  of  summary  petition,  if  made  the  sub* 
ject  of  complaint  within  four  months  ;  and  the  judg- 
menta  Bron^unced  by  commissioners  of  supply,  and 
jffeib^ene$  in  civil  matters,  are  also  subject  to  the. 
revkm  of  the  Court,  by  suspension  or  reduction. 

r 

V^h  this  brief  notice  of  inferior  judicatories,  and 
the  jmg^rfe^  sketch  of  matters  in  general  connected . 
with  tfie  foirn  of  process  before  the  Court  of  Se&-. 
ikmi  ft  is  proper  now  to  terminate  this  introductory 
chrater^  whicH  it  is  to  be  feared  the  reader  may  think, 
has  already  been  drawn  out  to  an  unreasonable,  if 
qot  ^  unne^resaary  length. 
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BE6ISTERS,  AND  DECREETS  CONFORM* 

If  there  is  any  tiling  more  than  another  that  Scot- 
land has  cause  to  boast  of,  and  to  be  thankful  for, 
it  is  her  public  registers.  Assuredly  there  is  no 
bnnch  of  knowledge  more  essential  to  the  young 
practitioner  than  a  clear  and  accurate  conception  of 
their  nature,  uses  and  conditions.  No  day  can  pass 
over  his  head  without  some  branch  of  business  occur- 
ring that  must  be  affected  one  way  or  another  by  these 
simple,  but  powerful  engines ;  and  no  blunder  that 
he  can  commit  could  be  attended  with  such  ruinous 
consequences,  as  one  arising  out  of  any  misapplica- 
tion, miscalculation,  or  oversight,  of  the  duties  re- 
qiiired  of  him  in  regard  to  these  registers. 

Is  it  necessary  for  him  to  know  who  is  vested  and 
seand  in  an  heritable  estate,  and  under  what  burdens 
or  conditions  ?   Let  him  consult  the  register  of  M- 

r,  reversions,  &c.     Does  he  wish  to  be  informed 

H  3 
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whether  the  person  so  vested  labours  under  any  pro- 
hibition, or  legal  disability,  to  burden  with  debt,  or 
to  sell  the  estate  ?  He  has  only  to  examine  the  re- 
gisters of  inhibitions  and  of  entails.  Has  he  cause 
to  suspect  that  the  estate  has  been  legally  attached 
by  creditors  ?  The  register  of  abbreviates  is  open 
to  him.  Nor  are  the  other  registers  without  impor- 
tant uses  and  consequences. 

The  whole  may  be  divided  into  three  great  classes 
or  branches,  viz.  1.  Register^  for  publication  ;  2.  Re- 
gisters for  preservation  ;  3.  Registers  for  execution 
as  well  as  preservation*    Of  these  in  their  order. 


CHAPTER  L 

REGISTERS  FOR  PUBLICATION. 

Of  this  class  there  are  eigtit. 

%  i.  The  register  qfsasines^  reversian^^  ^. 

By  act  1469>  c»  28,  statutory  |u'ovision  was  made  to 
preterve  the  rights  of  reversers^  or  sellers  of  land  un- 
diir  r^ersion«  by  appointing  the  reversion  to  be  re- 
gistered. .  A  further  eattenskm  of  this  was  made  by 
MBt  31st  July  1599»  <and  act  of  sederunt  3d  Novtem- 
ber  1599*  But  in  order  that  a  purchaser  or  leader 
jooight  peorfectly  know  whether  any»  and  what  real  en- 
cumbtancet  afitd  the  lands  he  is  about  to  purcbsM, 
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or  take  in  secuiity  fior  his  iBobejr^  the  act  I6l7»c.  Ifi^ 
as  Amplified  and  explamed  by  ih£  aets  I6699  c.  5^ 
md  1606,  c  18;  provided  for  the  regisiaeriiig  mthia 
mtgdoMfSj  and  iiill  engrossing,  either  in  the  general 
register  of  sasines  k^  in  the  General  Register* 
House  at  Edinbur^  or  in  the  partieiilar  register  of 
sasines  iLept  within  the  shire  or  district  where  the 
hmds  li^  of  all  instruments  of  sasine,  instrtimenta  of 
resigiistion  €td  remanmtiam^  reversions,  regreaseSi 
bonds  and  wiits  for  making  of  teversions  or  regresses» 
ssagnations  thereto,  discharges  of  the  same,  renunr 
dstions  of  vnidaeU  and  grantu  of  redemption. 

Upoa  presenting  the  instrument  of  sasine  or  other 
writ  for  registration,  a  note  of  the  day  and  hour  of 
presenting,  and  the  name  of  the  writ,  is  instantly  en- 
tand  in  the  progreasive  table  otjawmaloi  the  office, 
4Uid  aijpied  by  the  plurty  {M»aenter,  and  a  similar  note 
is  at  file  syaie  time  marked  by  the  keeper  upon  the 
back  of  die  instrument  itsdU.  The  ke^r  of  the  re- 
faster  thereafter  enters  an  abatract  of  the  instrument 
in  the  mmute^book^  which  ts  signed  by  die  presenter, 
sod  alao  by  the  ke(B|ier,  who  without  delay  must  re- 
eoid  the  insbrtment  itself  in  its  due  order  of  present- 
amrty  osrfiolMit  et  Uieratimt  in  the  reoonL  Having 
done  M^  he  oertdfies  the  fact  by  a  short  note  signed 
by  Unuei^  writtenat  the  end  or  upon  the  bade  of  the 
iasbimieirt,  which  is  .then  ledeliTfiUDed  toithe  presenter 
or  tboae  for  irhom  he  has  acted* 

To  ensure  accuracy  and  r^ularityt  and  in  order 
also  that  those  iaaporUnt  records  may  be  written  up- 
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on  paper  of  good  material,  blank  books  *  for  ei^ossmg 
the  writs,  as  well  as  blank  minute-books  marked  and 
numbered  on  each  page  by  the  Lord  Clerk-Register 
or  one  of  his  deputes,  are  issued  firom  time  to  time  to 
the  different  keepers  of  the  particular  registers,  whose 
duty  it  is  to  transmit  each  volume  as  it  is  completed 
to  the  Lord  Clerk-Register,  and  also  the  minute- 
books  as  they  are  from  time  to  time  filled  up  and  ex- 
hausted. A  similar  course  is  foUowed  as  to  the  ge- 
neral register ;  so  that  up  to  a  very  recent  date,  em- 
braced only  by  the  current  books  in  course  of  being 
filled  up,  this  important  record,  particular  as  well  as 
general,  is  always  open  to  inspection  in  the  General 
Register-House. 

Town-cleiks  having  the  privilege  of  taking  all  sa- 
sines  within  buiigfa,  and  their  protocols  as  notaries 
having  been  long  carefully  kept,  they  were  not  in- 
d'uded  in  the  regulations  of  the  act  1617*  But  it 
was  afterwards  found  necessary  to  extend  the  provi- 
sions of  that  act  to  lliem  also.  This  was  acobrdingly 
done,  by  the  act  1681,  c.  11,  '  Gonceihomg  the  re* 
^  gistration  of  sasines,  reversions,  &c.  of  tenements 
'  within  burgh.'  Although  blank  books  are*  issued 
to  town-clerks  by  the  Lord  Clerk- Register,  from  time 
to  time  as  required,  the  burgh  registers  of  sasine^*&c 
are  still  entrusted  to  them,  and  are  not  trioBmitted 
to  the  General  R^[ister^  House.  Being  expressly  li- 
mited to  subjects  within  burgh,  their  transmission  to 

<  -'.  ■ 

'   •  49/  G^o.  ni.  cap.  42,  and  A.  S.  10th  July  181 1 . 


the  General  Register^House  might  impede,  instf^d.  of 
fMBOtH^  the  ]«qii]site>iii8pectiiQaa'flX|d  pubUcation^ 

§  2.   The  reffister  qf  tailzies. 

.TThe  xoffsAGT  for  piiiU€(Uum  ^ tailzies^  comtaininfg 
frMbUory  and  irritant  dawes,  was  established. by 
act  168^  c.  S2*  /The  taibde  cannot  be  reeord^ 
¥rilkhoqt  tfaeauthority  of  the  Court  ha;TiBg  bees  fifst 
inteqNuied  theietp*  This  is  obtained  by  present^ig 
41  pimted  petitaoii  in  either  Division^  but.U8i|aUy,iii 
dier  office  <^the  Princifal  Clerk  of  Session^  who  is,^e 
keqier  of  the  register  for  the  time^  setting,  forth  the 
petitioner's  ri^t,  or  his  mandate,  to  have  the  deed 
recorded,  describing  it  generally,  and  praying  tl^eir 
Lwdsbspa  to  grant  warnvit  Hot  reoording.the  deed  in 
the  n^gpster  of  tailzies;  The  principal  deed, itself  pfjist 
be  prodoad.  before  granting  warranto  and,  therefore, 
if  it  has  beeii  recorded,  as.  a  deed»  the  petition  dieuld 
state  that  Jbct»  and  crave  a  warrant  upon  the  keeper 
of.  the  roister  of  deeds  to  tmnsmit  the  same  to  the 
cleik  to  the  i^Ueatkmy  in  order  to  rj^gj[st{ation^  in 
the:  l^^gpster  of  tailoea,  «pd  to  be  thereafter  replaced 
in.  th^  custody  of  the  keeper  of  the  record  of  ^p^. 
Bot  B^Tpmi&fBi  dee4:m^.be  got  bpck  by. the  ii^gi|^er 
.frmi.tbe  JF^^^.of  .the  record,  mthout  a  mfp'^t 

'  .Tb(i:Pl^er  of  *the  peti^pn  is  usually  granted,  as  a 
matter  of  course,  without  opposition.  The  petition, 
with  the  deliverauce  thereon,  and  the  principal  tail- 
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vie,  is  thc9i  mviei  to  tbe  keeper  cf  ihe  ngitter  4if 
tdlues,  wlip  is  alwsys  one  of  the  priaeipiil  ekrios  #f 
.session  ;  and  the  petition  and  delivevance,  together 
with  the  tailzie  itself,  are  recorded  in  the  roister, 
and  the  piiadpal.  taikie  jnedelivend  to  the  ia^ver, 
,trith  acertificiteof  rqpabraticiatnitabadkyaDdalw, 
if  ileored,  a  aqparate  extract  of  the  whole. 

The  Jame  'ooune  is  followed  with  the  booloi  4f  re- 
,  cord  istvf d  by  the  Lord  Clerk-Regirtec  to  tke  kaefor 
of  tbe  register  of  tailxies  as  wilii  the  ke^spevs  of  the 
registers  of  saones,  the  current  books  only  iwnainaig 
in  the  keeper's  hands  till  filled  up. 

§  3.  Ths  register  qf  alfbrevfoUs  qf  adiudicatiQfi^ 

TUis  vegiater  bad  its  «ngin  £nt  aa  ajecord  of  xmn- 
prisingB  %  under  aisthority  of  the  aocret  eouocily  and 
the  eompj^sing  woat  to  be  alfifll  length  cn^HMied  in 
the  veowd.  But  by  act  1641,  cap.  <54»  and  l66l> 
C.3I9  the  reeordiiig  within  sistydap  of  an  ghbwviite» 
or  (dbwamXf  of  the  apprising  was  dodarad  lufficieM. 
By  act  ^72>  c.  19,  *  Conconupg^  a4jndioationfl»'  and 
abolishing  sppnaings,  it  is  atstnte,  f  diat  decreeta  of 

<  adjudication  shsU  be  alk^wed  by  the  Lnrda  oC  «Sea* 
'  siqnt  as  iqpprisings  now  are  j  and  die  a^owa]|oa  .sfadU 

<  be  jqpsti«t  in  the  sanie  wanner,  and  i^paderdw^j^a^ 
f  eerti^c^HlMn.  with  aUnwanoe  i)f  compviaings .}  tMlie 
'  effect  that  the  same  may  be  known,  and  that  theere^ 
*  ditora  may  not  be  disappointed  by  aciyudging  lands 
'  already  adjudged  to  others.' 

*  See  1661,  c  31. 
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*  III  Ifte  auumer^  by  tke  reg«kitioii  1^690,  ait.  84, 
it  16  pP9nd«d»  «  That  inaiead  4tf  dle^^iiiMMM»  ibr- 
^  flmly  IB  pkce  of  a^^iuUcatioii  ^or  apprisiiig;  there 

*  be  only  hereafter  a  short  abbremate  made  of  the 
^  decreet  of  adjudteation,  after  the  maimer  of  the 

*  said  allowance,  md  that  this  al^irevisie  be,  at  the 

*  praacnmciiig  of  the  said  decreet,  signed  by  the 
'  Lord  Pronoimcer  thereof,  aad  be  gitfen  in  tD  be 
'  veesided  witbm  tiireemore  days  after  the  ^noun- 
^  cngaf  the  sdd  deereet,  ormfonB  to  the  act  of  Pur- 
^  lisMcnt  anewt  reeording  ^  appiwngs.' 

Byact  UaaDd«.Geo.IV.^38,  S  18,  thes^oitij^of 
the  abbnviate  by  the  Lord  Ptonouncer  »  abdished, 
and  the  signatore  of  the  extractor  dedated  sufBdent, 

Tins  register  is  kept  by  the  olexis  to  the  bills* 
T%e  presenter,  who  is  usually  the  -extractor  that  has 
puBpared  and  signed  the  duplicates  of  the  aUreriate; 
delivers  to  and  leaves  with  the  Depute  Cleii:  Keeper, 
(MrMereer,)  one  diqpKeate  of  the  signed  ahbrevkte, 
nhidi  he  marits,  fifes,  and  pitserves  as  the  record; 
and  the  presentment  and  registration  is  immediateljr 
nminted,  and  the  minute-book  subscribed  by  the 
keeper  and  by  the  presenter.  The  keeper  then  marks 
die  4tte  ml  registvalJMi  upon  both  chiplicates,  and  re- 
dftiiiets  the  other  aigned  duplkMe  abbrariate,  w^th  a 
short  certificate  of  the  registration,  siglied  by  himsdf 
Jlihe ^nd,  4Sr lOii  the  baek,  to  the  ingiver,  as  in  the 
eise  of  St  sasine*  The  duplicates  so  retained  are  ^  ap- 
pointed to  be  *  properly  arranged  and  bound  in  Vo- 

*  Act  S.  lOth  July  181 1. 
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^  luiaes,'  «]id  Sshall  he  AM  as  t^  anfy  ftcmil  ^ab^ 
<  brwuOeSf  and  as  such  shall  be  duly  transmitted  to, 
.*  aad  deposited  m,  his  Mqesty^s  General  Register* 
*  House.' 

The  whole  abbrevktes  thus  filed  in  the  office,  with 
the  correspondmg  mkiute4>ook  and  in^x,  are  ac- 
cordingly annually  bound  up  in  a  book  and  lodged 
with  the  Lord  Clerk-Register. 

By  88.  Qeo.  III.  c.  7^  <u^d  subsequent  badkrapt 
statutes,  the  act  confinning  a  trustee  on  a  sequestra^ 
ted  estate,  and  adjudging  the  bankrupt's  heritage  to 
belong  to  the  trustee,  is,  in  like  manner,  appointed 
to  be  recorded  in  the  register  o{  abbreviates,  but  the 
period  for  registration  is  limited  to^y^icen  days.  *Qfte 
du^icate  of  the  signed  abbreviate  is  left  iiith'the 
keeper  aa  ike  record^  and  the  legistration  certified 
en  tiie  other,  which  is  delivered  to  the  prcMmter  as 
above  noted. 

Homings  against  superiors^  with  the  executions 
of  charge  thereon,  and  signatures  of  adjudication, 
are  also  appointed  to  be  rscorded  in  this  roister. 


S  4.  Inhibitions  and  interdictions. 

Besides  a  g^ieral  raster  of  inhibitioiis  kept  in 
the  General  Register-House  at  Edinburgh,  as  eppii* 
cable  to  the  whole  of  Scotland,  tliere  at«  pa^ticu* 
lar  rasters  kept  in  the  several  shires,  or  districts, 
and  books  of  record  and  mii^ute^book^  are  issued  to 
the  keepers  by  the  Lord  Clerk-Register,  as  in  the 
case  of  sasines.     The  same  minuting  of  the  present- 
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ment,  the  same  engrdflsiiig  of  the  letters  and  ex«cti- 
tioiis  in  the  record,  imd  a  aisxiilar  certificate  of  tbe 
actual  r^pataration  by  tiie  keqier  or  Ilia  dqwte  on  the 
back  of  the  letters,  is  necessary ;  and  if  the  eaieoations 
are  i^Mft,  each  sepante  pieee  muat  be  marked  as  re- 
corded. This  being  done^  the  iettera  and  executions 
are  tedeUrered  to  the  ingiver. 

By  act  1581,  c.  11%  letters  of  inhibitioil  and  of  in- 
terdietion,  with  their  executions*  are  appointed  to  be 
iworded  in  this  register  mthia^Sir^  day s ;  and  these 
are  red^oned  from  the  date  of  the  exeeutioai  against 
tfaeUeges. 

By  SS.  Geo.  IU.c.  7^f  S  ^^9  wd  subsequent  bank- 
rupt statutes^  the  petition  and  interlocutor,  or  delinrcar- 
ance  of  sequestmtibn,  is  declared  tantamount  to<  an 
inlifliitioii,  fmd  therefore  ei^oined  to  be  recorded  in 
tliis  legirter  mdnnsjiftem.  days<  9&&r  the  date  of  the 
deliverance. 

%5.  T!be  TCffister  of  harninffs  and  relaxati^ 

Istf  JEhrmngsu 
By  act  1579}  c.  75,  it  is  statute  and  ordained, 
'  That  all  letters  of  homii^,  execute  and  indorsat, 
'  orihalfiBaU  happen  to  be  execute  and  indoifsat)»ef^ 

*  «hef>nblioBliMNL  of  this  present  act,  sail,  mthint  the 
^spa^c  of  fifteene  dayes  after  4;he  publication  ,thair- 

*  0^  and  IB  all.  time  thereafter  within  the  qiaoesof 
'j^(9tene  dayes  after  the  denunciation,  be  brochli  to 
'  the  achireffe-derk  of  evorie  schireffdome,  quha  sail 

»  Act  S.10th  July  1811. 
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*  i^gistrat  the  same  in  the  schireflfe's  buikes,  and  de- 
^'  fiver  the  principal  letters  againe  execut  and  indor- 

*  ^at,  and  noted  on  the  back,  registrat  «k  a  day,  and 
^  mhscrired  ifith  his    hand,  within    twenty-ibure 

*  houres  after  the  receipt  thairof/ 

By  act  1597>  <^-  ^^j  provision  was  made  for  the 
case  of  the  keeper  of  the  record  refusing  or  delaying 
to  register,  by  providing  that  the  party  presenter 
should  take  instruments  in  the  hands  of  a  notary-pu- 
blic, before  ^  four  £nnous  witnesSi»,  by  and  attour  the 

*  ordinar  deike,  of  the  said  refusal,  and  present  the 
'  samen  letter  thereaflier  to  the  next  schireflfe,  ate  wart, 
'  or  'baili^  or  to  the  deik-^register  and  ht»  deputes/ 
Bm  the  act  I6OO,  c  13,  discharges  that  part  of  the 
labove  act,  anent  the  registration  bdbre  a  notary  and 
witnesses,  *  and  decerns  and  declares  the  samjrn  let- 

*  ters,  quhilks  are  or  sail  be  registoit  in  the  said 

*  schireflfe's,  bailie's,  or  Stewart's  books,  be  the  clerk 

*  thereof,  or  by  the  clerk  of  register  or  his  deputes, 

*  in  the  books  of  Council,  f^tssll  be  valid  and  sufficient 

*  in  itself,  and  shall  make  fidth  in  judgment  or  out- 

*  with  in  all  time  coming.' 

Tbn  reffsbet  is  kept  by  the  keepers  of  the  generd 
and  particular  registers  of  inhibitiai])s.  Thfe  execu- 
tion of  chaige  being  returned  by  the  messenger  imd 
disobeyed,  is  foUowed  by  «a  execution  of  ikmmcia^ 
HoHy  i.  e.  denoonring  the  debtor  rebel,  eithar  at  the 
market-cross  of  the  head  burgh  of  the  shiie  within 
which  he  lives,  or  ^t  the  market-cross  of  Edinburgh. 
But  if  more  than,  twelve  months  have  elapsed  since 
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th<e  date  of  tlie  execiitioa  of  chai^*  the  debtor  mnt 
1>e  dinged  anew,  and  a  new  execiitioii  retunied  fae^ 
fere  denoimcing ;  for  the  exeeuftkni  of.  demmoiatioa 
most  be  witliin  one  year  after  tbedateof  tbe  chaise ; 
and  the  letters  of  horoing,  with  the  whole  exeeutiws^ 
miut  be  recorded  withm  fifteen  days  of  the  date  of 
the  eaecution  of  deniuiciatioQ«  This  i»  done  either 
in  the  paitieular  or  general  n^iat^^iii  the  aawanua^ 
ner,  and  in  bootks  kept  after  the  same  manner  a$  the 
register  of  inhifastions  *  ;  and^  ip  order  to  obtain  daa^ 
patch,  the  keeper  is  always  furnished  with  a  fuU  dn*- 
plicate  of  the  letters  of  homing  and  exectttimSir 

BnA  it  is  proper  to  notiee,  that  if  the  denunciation 
is  m^ont  to  operate  as  an  aocumulafion  qf  igggfcne 
iniereti  into  a  principal  at  the  date  of  registrati/w* 
the  denimciatiw  mu«t.  QOt  only  be  at  the  markett. 
crass  of  the  head  buigh  of  the  ahire  within  which  the 
debtor  rtQsideS)  but  the  letters^  with  the  ei}ecvtioQS» 
must  also  be  recorded. in  the  particular  registW;of 
that  diire.  If  otherwise,  the  exeo^on  of  denun^ja- 
ti<m»  whether  at  the  market^cross  of  the  head  burgh 
of  the  shire  within  which  thi^  debtor  r^dfls^fir  ^t^tixf 
market-erass  of  Edinhmghji  may  bc^racordedinlhe 
general  register  at  Edinburgh* 

ti 
^,  JRelaxationa. 

The  eflbct  of  the  r^patered  e^^utipn  of  dwun* 
ciation  was,  not  only  that  lettera  of  vftionL  for  inMr- 

.     •AetS,loth  Jul,  1811.. 


1.18  1180ISTKR8  FOR  PUBLICATION.        £tIT.'I. 

MnJtxag  the  debtor's  person  might,  as  at  present, 
ibrtfawith  iasiie,  but  if  the  cMbtor  was  not  relsoted  ftom 
the  honnng  and  denundation  within « year  and  t  day, 
his  personal  and  liferent  escheat,  as  a  rebely  feU  to  the 
King,  or  superior,  or  whomsdeTer  shoitkl  obtaitt  a 
gift  thereof  *« 

By  the  same  act  1579»  it  was  declared,  that  the 
letters  and  executions  so  registered  *  sail  have  ef-* 
feet  and  force  in  quhatsumever  judgement  they 
happen  to  be  prodoeit,  ay  and  quhill  die  paitie  aua 
denuneed  to  the  horn  dbteine  himself  oldouriie 
relaxed  therefra :  Quhiik  relaxation  satt  «dswa  be 
made  pubUddie  at' the  mercat-croce  of  the  aehtre 
quhair  he  dwelli^  and  quhair  the  denunciatHm  of 
homing  was  made ;  and  that  the  said  relaBGatiDn» 
•and  execution  thereof,  sail  be  l&ewise  rq^istrate  ih 
^  the  said  schireflfe's  buikes  within  xy  days  after  the 
publication  thereof,  at  the  merest  croce,  and  be  al* 
swa  registrate  and  subscrived  on  the  baek  in  maner 
^  foresaid.' 

Bat  since  the  act  ^«  Geo.  II.  c.  50,  reUxations 
have  ceased  to  be  necessary;  it  being  enacted^  by  §>];1 , 
^  That  from  and  after  the  SMh  day  of  Mfiivoh  174S, 

<  the  casualties  of  single  escheat,  heretofbire  -incotted 

<  by  homing  and  denunciation  of  the  debtor  in  aay 
^  civil  debt  or  obligation,  and '  of  liferent  escheat, 
^  heretofore  incurred  by  such  debtor^  so  deaotinoed, 

<  continuing  for  a  year  and  a  day  imrM^ored  UBt^- 

• 

*  Ja.  v.,  P.  4vc.  82;  Ja.  VI^P.  a.  c  S9, 
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*  ksed,  be,  attd  the  stme  are  hereby  taken  away  aad 
^•diithaEged  for  ever ;  and  that  from  and  after'the 
'Mfid'Sfitk  day  of  Mareh^  no  single  eacheat  or  liSe- 

*  rteat  eacfafist*  shall  become  forfeited,  or  be  oonae«> 
^  qaant  upon  any  raeb  process  as  is  befpre  mention^ 
^  ed,  any  law,  custom,  or  usage  to  the  conlraiy  theret 
*'^f  any  ways  notwithstanding/ 

JBy  alatid;^  1409,  chap.  29,  and  1^4,  c.  fifi,  it  is 
oiartedy  '  Thai  all  creditors  by  obligatioti  Adl  ioh 
^'Um  JbrA  their  light,  and  take  document  upon 

*  iHRnthiti  fbnrty  years^  udierwise  that  the  right  shall 

*  ppttttyve.'  'Ib  like  manner,  by  aet  1617,  c.  IS; 
itida  mrtffted,  *  Hiat  whosoever  hia  Majesty's  lie|^ 
^thtti^piodeeeasoia  and  anthora  hove  bruftied  here* 
^tofon^  or  shall  happen  to  iHidk  in  tiine  comiD^,  by 
^^ifaeliBehres,  their  tennasts,  and  others  having  their 

*  fighto,  their  lands,  baronies,  annuateehts,  and  other 
'  heritages,  by  virtue  of  their  heritable  infeftmeoto, 
'*  mmd  to  them  by  his  Majesty,  or  othms  their  su- 
'  I^QrioioB  and  authors, '  for  the  space  of  fourty  years^ 
'>'M9iti*UBlly  and  together  following  and  ^isuiiig  lihe 

*  dato'Of  tiieir  smds  infeftmeuts,  and  tiuU  peacembfyj 
^  wUhcut^^tmjf'Umful  interruption  made  to  them 
^^faerein  dmri^  the  said  space  offowty  years^  that 
Viooh -persona,  their  heirs  and  suecessours,  daiU  never 
^  faet9Q«ahbd,  purswd,  n(Mr>inquieted,  inl^  heritdble 
'  right  and  property  of  their  saids  lands,  and  heri- 
'  ta^ea  foresaid,  foe  hia  Majesty;  or  others  their  su- 
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*  penors  and  autkK>r8»  their  Iiein  and 

^  nor  Irf  «ay  Uher  person  pretendii^  figbfe  to^  the 

<  8aine»  by  nrtue  of  prior  islfftmcala^  fufalidb  or 
'  private,  nor  upon  no  otimr  gtcmad^  rumom^  ^>P^ 

<  ment^  CMnpetent  of  the  lawr^  eaieqa*  fog  iMo  dhao^^ 

It  was  therefore  deemed-  necessary  to  ywnidt  «  re* 
cord  for  registering  soBunonses^d  inatmnieiila  of  in- 
terruption. Aocoidii^ly,  by  act  1696^  c«  19^  ^  ovr 
Swtft&gn  Lord,  coimderingibttt,^  for  the  aaciirity  lof 
pnrchasers  and  other  singular  sueeesaonv  ifeian^ees- 
sar  that  all  summcNadsy  and  exeeutMis  therswpoPj 
which  riiall  be  made  use  of  for  interruption^  of-fve^ 
scription  of  real  rights,  and  aU  instrumests  iaf  ia« 
temipCioB,  shall  be  r^islnUv  tha*  the  li^pea  maiy 
know  the  samen.'  It  is  therefinre  statute  aadevdim* 
ed,  *  That  iR  time  coming  aU'SunamMdajnaieiMfr  of 
for  iBtgnruptiena  of  ptescripti»  ef  redlrightji^arg 
pMs  f^poMi  a  UButufor  th^iiigneti  amdcm*^if^^ 
Asffrmmda  aisrf^Sttiiiaiai  jiytaiiswMBi  H^prtDirndti 
and  that  the  snnnMnds  and  executknai  dMreol^taiid 
all  instraraents  ef  JtMrntftiuuif *be  iggigii AAiai  a 
partienlar  register  to*  be  appuiitedfisy  ths^iJUei^*^^ 
Register,  to  be  kept  at  Edinburgh  within  stas^days 
after  the  date  of  the  executioh  aad  imlrmneAt  of 
interruption,  and  that  this  xegpakratioafaa  SHd^Jn 
the  same  manner,  and  widi.the.same  linnalilaaa^  in 
aU  points,  ss  are  ordained  by  former  aots  isk  tfia 
case  of  registration  of  saaines  and  mliibitioM,  amid 
that  this  registw  of  interruptions  be  kept  in  bqpks 
i^NUi:  declaring,  that  if  the  saids  intetniptionssksJl 
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'  iMfe  lie  duky  tepetnt  as  above,  die  same  dudl  be  of 

*  no  foroe  nor  eflfect  for  intenupfcuig  the  prescaiption 
'  of  laD  rights  ius  to  purchasens  and  singular  succes- 
'  son ;  but  pnguilice  to  have  the  effect  of  an  inter* 
'  mption  as  to  the  persons  against  whom  the  same 
'  is  CTficiit  and  instrument  taken*' 

By  act  1669)  c.  10|  the  sununons  of  intemq>- 
tion  is  directed  to  be  executed  by  a  messenger  at 
ams  sgaiDst  the  defenders  persmially,  or  at  their 
dneUi^g^iiaoeSt  and  also  at  the  parisb^ehurchesy  in 
the  time  of  divine  service,  or  immediately  after  j  and 
in  ease  the  pvties  be  furth  of  the  kingdom,  the  same 
to  be  ezeented  edictally  at  market-cross  of  £din^ 
bufgli,  and  pi^  and  shore  of  Leith  *.   '  And  that  all 

*  cilationa  that  shall  be  made  use  of  for  interrupt 

*  tkms,  vilwther  in  real  or  perscmal  rights^  be  renew* 
'  ed  emnf  semn  yemn^  otherwise  to  prescrive,  ex^ 

*  cept  the  parties  be  minors,  in  which  ease  this  act 

*  k  mat  to  be  extended  against  them  during  the  years 

*  of  their  nmcfntjJ 

The  htep&t  of  the  general  register  of  inhibitions, 
te,  is  also  keeper  of  thjs  record* 

%  7»  Mtsfister  qf  inoentoriee  by  heirs^pparent. 

By  set  1095,  e^  «4,  <  ^  obmating  the  frauds  qf 
'  ofpannt  Aeits/  it  is  inter  alia  statute  and  ordain- 
ed, *Tliat  for  hereafter  any  appearand  heir  shall  have 
'  Aee  liberty  and  access  to  his  predecessors  cum  be^ 

*'Noir  at  ike  oiBce  of  the  Keeper  of  Jadidal  Records;  6. 
Gee.  IV.  tt^  UO. 

I 
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*  nejftcio  inventarity  or  upon  mventory,  as  use  is  in 
'  executories  and  moveables,  allowing  still  to  the  said 

*  appearand  heir  year  and  day  to  ddiberatey  in 

*  which  time  he  may  make  up  the  foresaid  inventary, 

*  which  he  is  to  give  up  upon  oath,  full  and  parti- 

*  cular,  as  to  all  lands,  houses,  annualrents,  or  other 

*  heritable  rights  whatsoever,  to  which  the  said  ap- 
'  pearand  heir  may,  or  pretends  to  succeed ;  which 

*  inventary,  to  be  subscribed  by  him  before  witnesses, 
'  duly  insert  and  designed,  shall  be  given  in  to  the 
'  clerk  of  the  sheriff-court  of  the  shire  where  the 

*  defunct's  lands  and  heritage  ly ;  or  in  case  the  de- 

*  funct  had  no  lands  or  heritage  requiring  sasine,  to 

*  the  clerk  of  the  shire  where  the  defunct  deceased  : 

*  to  w'hich  inventary  the  sheriff,  or  shmff-deput, 
'  with  the  clerk  of  the  court,  shall  also  subscribe  in 

*  judgment,  and  record  the  same  in  their  roisters, 

*  and  give  extracts  thereof;  for  all  which  the  upgiver 

*  of  the  said  inventary  shall  pay  no  more  to  the  ooart, 

*  and  clerk  thereof,  on  any  account,  thaa  the  ordi- 

<  nary  prices  of  extracts  in  that  court,  for  an  extract 

*  of  the  said  inventary ;   and  this  inventary  is  to  be 

*  given  in,  recorded  and  extracted  as  said  is,  within 

<  the  said  year  and  day  to  deliberat ;  And  thereafter 
Vthe  foresaid  extract  thereof  shall,  within^/^ncfiy  days 

<  after  the  expiration  of  the  «aid  yeanand  day,  be^again 
^  presented  and  r^istnited  in  the  books  of  Couxicil 

*  and  Session,  in  a  particular  register  to  be  appoint- 

*  ed  by  the  Clerk-Register  for  that  effect :  And   the 

<  appearand  heir  entering  by  inventary  in  jnacuaer 
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*  foresaid,  is  hereby  declared  to  be  only  liable  to  his 
'  predecessor's  d^ts  and  deeds  secundttnt  vires  in- 
'  tfetUariif  and  in  so  iar  as  the  value  of  the  heritage 
'  given  up  in  inventary  will  extend,  and  no  &rder.' 
It  is  added,  *  That  if  any  part  of  the  said  heritable 

*  estate  shall  be,  wUhoutfratui,  omitted  to  be  given  up 

*  by  him  in  the  foresaid  inventary,  uid  shall  not,  in 

*  the  meantime,  be  a£^ed  by  the  diligence  of  a  lawfitl 

*  creditor^  he  shall  have  liberty,  so  soon  as  he  comes 
'  to  Ae  knowledge  liiereof,  and  within  fomrty  da^es 
f  diefesfter,  to  make  an  cdk  of  the  same  to  tiie  said 
'  inventary ;  which  eik  is  to  be  made  ^nd  subscribed, 

*  given  in  and  recorded,  in  the  same  manner  with  the 
'  principal  invortary  above  mentioned.' 

It  is  then  provided,  that  whether  apparent  bctrs 
oiter  wilii  or  without  inventory,  they  are  still  to  en- 
ter by  service  and  retour,  or  by  precepts  oieiare  eon- 
stai,  in  manner  formerly  accustomed. 

This  i^^ister  is  under  the  custody  and  keeping  of 
the  FHndpal  Cleric  of  Session,  who  is  keeper  of  the 
n^gister  of  entaik,  and  subject  to  the  same  regula- 
tions as  to  the  transmission,  from  time  to  time,  of 
the  books  as  finished,  to  the  custody  of  the  Jjord 
aetk-Register. 


§  8.  B^fiHer  of  tdietci  citatUme. 

By  the  recent  act  6.  Geo.  IV.  cap.  120,  §  51  and 

52,  it  is  enacted,  *  That  from  and  after  the  1 1th  day  of 

'  November  1)8^,   the  subsisting  forms  of  ediotal 

*  citation,  chaige,  publication,  citation  and  service  at 

i2 
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*  the  market-cross  of  Edinburgh,  pier  and  shoie  of 

*  Leithi  as  against  persons  furth  of  Scotland,  shall 

<  cease  and  be  discontinued ;  and  in  lieu  thereof,  such 
^  edictal  citations,  charges,  publications,  citations  and 
'  services  at  the  market-cross  of  Edinburgh,  pier  and 

*  shore  of  Leith,  as  against  persons  forth  of  Scotland, 

*  shall  be  done  and  performed  by  delivery  of  a  copy 

*  thereof  at  the  record  office  of  the  keeper  of  there^ 

*  cordsof^CauTtofSemon*^  in  the  manner  now 

<  practised  in  cases  of  citation  or  charge  at  thedwell- 

<  ing-house  of  a  party  not  personally  appt^hendod ; 

<  and  the  keeper  of  the  records  or  his  cleiic  shall 
^  forthwith  roister,  in  abook  to  be  kept  for  that  pur- 

*  pose,  an  abstract  of  the  copy  so  delivered,  esdiibit- 

*  ing  the  time  of  service,  of  the  nature  of  the  writ, 
'  the  names  and  designations  of  the  parties,  and  the 

<  day  against  which  the  party  shall  be  called  upon  to 

*  give  obedience,  or  to  make  appearance ;  and  the 
'  keeper  of  the  said  records  shall  keep  Arte  distinct 

<  and  separate  regi^ers^  one  for  all  citations  on  sum- 

*  mouses  and  orders  of  service,  as  against  persons 
^  forth  of  Scotland,  to  appear  before  the  eeveral  Su* 
*preme  CHvU  Courts reepectwefy^^  i.  e.  CowtofSeg" 
sion^  Admiralty  and  Commiasary  Courts;  *  another 
'  record  for  all  citations  by  virtue  of  letters  of  Mnpfe- 

<  ment  to  persons  forth  of  Scotland  to  appenr  before 

<  any  of  the  inferior  ooiirft  of  Scotland ;  and  athird 

<  for  M  charges^  inti$naiion$axidpnblkxaions  to  )^ 

*  sons  forth  of  Scotland,  ffiven  hy  virtue  4^  hUars 

*   Ftcfe  Chap.  VI.  m/nait. 


r" 
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'  oUierthan  summonses  passing  thesignet:  And  the 
'  nid  siMtncts,  in  so  far  as  diey  comprehend  citations 
'  l^yirtae  of  sommonsesy  precepts,  warrants  of  court, 
'and  letters  of  supplement,  shall  periodically  be 
'  printed  by  the  keeper  of  the  said  records ;  and  this 
^  pnUication  by  means  of  printing  shall  commence  at 

*  the  distanoe  of  fourteen  days  from  the  said  eleventh 
<  day  of  November  next,  and  shall  regularly  be  con- 
^  tinned  at  the  end  of  each  successive  fourteen  days ; 
'  anf  at  all  times  the  said  roister  of  charges,  dta- 
'  tions  and  publications  shall  be  open  to  inspection, 
'  and  die  copies  of  charge,  citation  and  service,  which 
'  shall  be  lodged  as  above  with  the  keeper  of  the  re- 

*  cord  or  his  deri^  shall  be  preserved  during  three 
'years.* 


CHAP.  IL 


lUSOISTERS  FOR  PRESERVATION. 


§  1.  Hegistsr  qfdseds. 

Teub  kind  of  registraticm  was  originally  made  in- 
diacrimiiiately  in  the  chartularies  of  abbeys  and  other 
rdigioua  howeSy  or  of  the  King  or  Great  Barons. 
]^aet4>f  James  L,  lllb  March  147^  *>  it  is  <  statute 
*  and  ordfliait  be  the  King  and  his  Parliament,  that 
'  all  and  sjrndrie,  bidth  men  and  women  of  his  realme, 

*  VoL  ii.  p.  9.  c  4. 
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'  to  quhame  ha  has  grantit  ony  letters  of  new  mfi^- 
'  iiient^  confirmadoun,  or  protectioun,  speciale  iin- 

*  der  hes  bail  grete  sale,  fra  the  tyme  of  his  cuming 

*  hame  in  his  realme  out  of  the  reahne  of  Inglande 

*  to  this  day,  present  thair  letters  to  the  King,  or  to 

*  his  d^uts  thairto  ordainit,  within  the  space  of 
^  fiiur  moneths  next  to  cum,  that  they  may  be  put  in 

*  the  King's  register  til  perpetuale  memorie :  And 
f  quha  s&  jNresents  noeht  thair  said  letters  within  the 
^  four  moneths  foresaid,  fra  thencefiuith  thai  letters 
^  sail  be  to  them  of  nane  awayll,  forse  nor  eflPec' 

The  protocols  of  notaries-public  were  the  record  of 
the  instiruments  talcen  by  them ;:  and  copies  certified  by 
them  T^tBj  to  a  certain  effect,  tantamount  to  an  ex- 
tract, or  vera  copia  from  the  records. 

The  records  and  rolls  of  the  King  and  Parliament, 
however,  as  well  as  of  Council  and  Session,  were  un- 
der the  custody  and.  keeping  of  the  Lord  Clerk-Re- 
gister and  his  deputes.  The  sheriff-clerks  and  clerks 
of  other  inferior  courts  of  record  also  exercised  a  sort 
of  cumulative  jurisdiction  in  this  matter,  in  as  far  as 
regarded  the  writs  and  obligations  of  parties  resident 
within  their  territory,  or  who  had  voluntarily  subject- 
ed themsejves  to  their  jurisdiction. 

To  warrant  the  registration  of  deeds  and  obliga- 
tions, the  personal  presence  and  request  of  the  par- 
ties* was  at  first  neoessary*  That  came  aflerwaids  to 
be  superseded'  b|^  the  substitution  of  mandates,  or 
clauses  of  registration,  whereby,  as  shall  be  immedi- 
ately noticed,  the  appearance  of  a  procurator  for  tlie 
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party  desiring  the  registration  was  held  equivalent  to 
personal  appearance  of  the  party  himself. 

In  this  form  of  registration,  as  well  as  when  the 
deed  is  registered  for  execution,  the  principal  writ  re- 
mains in  the  custody  of  the  clerk  or  keeper  of  the  re- 
gister,  and  a  vera  ccpia^  or  authentic  extract,  signed 
by  him,  is  delivered  to  the  ingiver,  which  is  declared 
to  bear  faith  in  judgment  in  all  cases  where  impro- 
bation  is  not  proponable. 

S  2.  TTie  register  of  probative  writs. 

But  it  not  unfrequently  occurred,  that  although  the 
principal  deed  or  obligation  contained  a  mandate  or 
clause  of  registration  for  preservation,  it  was  neces- 
sary for  the  party  to  retain  the  custody  of  it  ^  and 
there  were  also  many  important  writs  that  could  not 
be  regiirtered  even  for  preservation,  because  they  con* 
tained  no  mandate  or  clause  of  r^istration.  It  was 
therefore  statute  and  ordained,  by  act  1698,  c.  4. 
'  That  it  shall  be  lawful  and  leisume  to  registrat  for 

*  coiiaervation  all  chartens  granted  be  subjects,  dis- 

*  poaitions,  bonds,  contracts,  tacks,  reversions,  and 
'  aU  other  probative  writs,  in  any  public  authentic 
'register  that  is  competent,  albeit  the   said  writs 

*  waat  a  clause  of  registration,  and  the  principal  to 
'  be  given  back  to  the  party,  and  the  extract  to  make 
'  entire  faith  in  all  cases,  in  the  same  manner  as  if 
<  the  said  writes  had  been  registrat  by  vertue  of  a 
^  dause  of  registration,  exc^  in  the  C4se  of  impro- 
'  bations.' 
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§  3.  7%^  register  of  Crovm  chartern. 

The  resignations  upon  which  charters  under  the 

Kiog^s  6rPBinc6*8  seals  pass  in  Exchequer  are  there 

€3itered  m  a  r^pster ;  and  the  signatures,  or  drafts  of 

;  the  charters,  written  on  record  or  sipiature  paper,  as 

jcevised  and  adjusted  by  the  Barons  of  Exchequer,  and 

,^IdQrsed  by  the  writer  to  the  signet  who  passes  the 

si^mt,  areboupd  up  and  preserved  in  the  Signet-office. 

,  jBut  still  no  regular  record  of  the  Crown  charter  itself 

ym  \^^  untili  amox^  other  improvements  under 

J^r  Thcvnson's  able  superintendence  of  the  public 

..recordSf  it  was  enaeted^  by  49*  Geo.  III.  cap,  42, 

r.$  15  and  16>  *  That  the  keeper  of  the  Great  Seal, 

vf  or  his  dqmties,  instead  of  delivering  the  sealed 

^ohartersy  or  other  writs*  to  the  persons  by  whom 

<  these  have  been  expede,  shall  forthwith  deliver  the 

s'  flmne^  tog^er  with  the  warrants  thereof,  to  the  Di- 

'  rector  of  Chancery,,  or  his  deputy,  by  whom,  after 

'  maki|ig  the  proper  entries  of  the  sealing  in  the  re- 

.  <  (sord,  the  wiifes  shall  be  delivered  respectively  to  the 

.  .^  per^ns  by  whom  they  ahall  have  been  expede  ; 

,,/  9ad  the  aforesaid  warrant  shall  remain  in  the  pos- 

/  session  of  the  Director  of  C!hancery  until  the  same, 

f  together  with  the  register  in  which  the  relative 

*  writs-have  been  recorded,  shall  be  transmitted  to 

..  '  lus  Majesty's  Greneral  Register^House :  And  ex- 

,  *  tracts  of  writs  from  the  registerof  the  Great  Seal, 

,  ^  of  which  the  ftct  and  date  of  sealing  shall  have  been 

'  duly  recorded  (such  extracts  being  certified  in  due 

form  by  the  keepers  of  the  ^d  records,)  shall  make 
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'  entire  faith  in  all  cases,  excepting  in  cases  of  im- 
'  probation.' 


$  4h  The  register  ofrettmrs  i^wrvkee  ofhein^  ^. 

Anciently  there  was  no  record  kept  of  the  retours 
of  brieves.  The  brieve  of  mortancedtry  was  directed 
to  the  sheriff  of  the  county  where  the  lands  lay,  or, 
by  conunission,  to  the  macers  at  Edifiburgh^  if  the 
lands  were  situate  in  several  counties.  The  brieve 
being  complied  with,  die  reteur  or  Terdict  of  the 
jmy,  with  their  seals  appended  to  it,  was  produced, 
along  wift  thebri^e,  to  the  dire^ctor  of  the  Chancery^ 
whotherenpoft  nsued  a  jtreee]^  t6  the  sheriff  of  each 
county  within  which  the  lands  lay,  aulthorismg  him  to 
infeft  the  heir,  and- to  take  at  the  same  time  security 
for  the  retonr  duties,  t.  e.  the  sums  the  king  or  prince^ 
assapenor^  was  entitled  to  receive  x^pon  the  renewal  of 
tfte  mvestiture ;  and  the  j9f*tnc^pa/  rttou/r  tM9  given 
hack  b>  the  heir  tdeng  with  the  ptece/M.  This  ac- 
county  for  many  of  these  principd  retours  of  special 
services  being  still  found  lymg  in  old  chartjer  chests. 

In  process  of  time  a  record  began  to  be  kept,  but 
by  what  authority  does  not  appear.  It  is  SMd  to 
bave  owed  its  ori^  *  to  a  dSttgent  derk  ofchan^ 

*  eery,*  who  engrossed  ilito  that  record  all  tiie'  re* 
tours  which  he  could  get  his  hands  over,  *  not  ac- 

*  cording  to  their  dates,  but  at  random,  aocording  as 
'  they  came  in  *.'  It  contains  retours  as  did  as  the 
middle  of  the  sixteenth  centtiry  t,  but  itls  manifestly 

•  Lord  Andiiiiledit  MS.  f  ^^^ 
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iiicomplete»  and  was  imperfectly  kept,  until  a  much 
later  date,  when  the  principal  retour  came  at  length 
to  be  always  retained  in  the  Chancery  office,  and  re- 
corded in  a  book ;  the  person  served  heir  receivings 
al<»ig  with  the  precept  for  infefling  him,  only  a  cer- 
tified copy  of  the  retour,  bearing  the  same  to  be  *  vera 

*  copia  super  praemiseis  principcUu  retamatus  in 
'  canceUaria  S.  D.  N.  Regis  remanen.^*  which  bears 
all  faith  in  judgment. 

The  same  course  is  still  followed  with  general  as 
well  as  special  retours  of  heirs ;  and  also  with  those 
oftutaty^  and  otidiotry  ot  furiosity. 

The  brieve  of  terce^  the  only  other  brieve  now 
used,  is  NOT  retouraUe. 

But  the  proof  adduced,  and  the  proceedings  up<m 
.which  the  retour  followed,  were  not  always  cared  for 
in  a  proper  manner,  but  allowed  to  remain  among  the 
moords  of  the  sheriff  or  bailie  courts,  and  in  the 
custody  of  the  clerk  to  the  signet  who  had  been 
clerk  to  the  service,  or  his  heirs.  It  was  thereibro 
enacted^  by  1.  and  2.  Geo*  IV.  cap.  38.,  (which  trans- 
fen  the  jurisdiction  of  the  macera  in  special  services 
at  Edinburgh  tp  the  sheriff  of  Edinburgh,  and  coa- 
tmHes  the  privilege  to  writers  to  the  signet  of  act- 
ing as  elerki  to  all  ^uch  services,)  '  That  the  ckrk 

*  to  every  service  whatsoever  of  a  reimrabb  brieve 

*  shall,  ^ng  with  the  verdict^  deliver,  or  cau3e  to 
«  be  delivered,  into  Chancery,  to  be  preserved,  8u6- 
^  ject  to  the  orders  of  Ae  Lord  Cleirk-Regisfaer,  the 

*  original  claim  of  service,  minutes  of  the  proceed- 

*  ings  and  depositions  of  the  witnesses  ;  and  no  re- 
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*  tour  of  any  service  shi^l  be  issued  without  mtk  pre^ 

*  vjous  deKvei^/ 

In  practice  this  cbufle  is,  however,  cetifitrued  a$ 
applying  to  speciial  services  conducted  by  writers  to 
the  sigaet  anfyt  the  sherifT-cIerks  and  baiUei-olerkB 
sdll  letainiDg  the  prdeeedings  wA  proof  as  before» 
in  all  setviees  where  they  officiate  as  clei^s. 


chap:  hi. 


USOISTERS  tfOR  £X£CUTION»  AS  WELL  AS  PRESER^  ' 

VATION. 

§  1.  Deeds  and  bonds, 

Tms  registration  necessarily  implies  that  tb^ 
j/t^gd  a  wkM6  books  it  tabes  place  has  jurisf^ction 
over  the  partieis,  to  compel  impleiiient  of  the  decree 
to  be  interpo&ed  by  hio^  ta.the  contract  or  obliges 
tioB  when  recorded. 

Andently  the  decree  conform  to  an  agreementcir 
otUffaiian  was  probably  obtained  by  the  parties  con^ 
tnctorsy  either  with  or  without  a  summons,  qypeaiw 
iBg  in  court  in  piesaice.  of  the  judgCy  and  desiaiidr 
ing  to  have  the  terms  of  their  agreement  expressed 
and  r^iatered  in  the  books  of  the  cou^y  and  that  the 
jodge:  should  interpone  his  authority  and  decree 
agunat  than^  or  one  of  them,  to  compel  implement 
of  the  agreement  or  obUgvtion.  Thia  bcpig  done, 
an  extract  under  the  hand  of  the  clerk  of  court  of 
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the  entry  «nd  deereet  became  the  warrant  for  en- 
forcang  imjdement  of  the  obligation,  bj  such  letters 
or  eoceeiiteriaLi  of  the  law  as  the  judge  had  jurisdic- 
tiea  fluff  cient  to  ordain  to  follow  thereon. 

In  proeesa  of  tDtne,  the  actual  appearance  of  the 
ptrtiet  personaUy  before  die  judge  came  to  besupene- 
ed  by  iheir  embodying  the  agreement  or  obfigation 
in  writing,  in  the  form  of  a  deed  or  bond,  and  ac- 
coanpapying  it  witli  a  separate  mandate  or  procora- 
tory»  anthcNiaing  a  procurator,  or  *Jbir  ipeUuxr^  to 
i^ipear  in  court  and  confess  judgment,  or,  what  was 
the  same  thing,  to  conseirt  and  request  that  the  con- 
tract or  obligation  of  parties  should  be  entered  in  the 
books  of  the  Court,  and  the  judge's  decree  interpo&ed 
theieto  to  ccmipel  implement*  The  agreement  or  ob- 
l%stion  itaelf  so  recorded,  would  necessarily  temaiD 
mfidmaim  rei  memoriam;  and  an  authentic  copy  or 
extract  of  it,  and  of  the  nariBtive  of  the  tw  jfefbi  and 
intferbeotor  or  decreet  m  tefjumii,  under  the  fouid  of 
thedetkof court,  constituted  theextractdecreeofregis- 
tndiMvordecree  conform.  Accordingly,  BaUburstates, 

*  AJl  aentetoees  and  rollments  of  court  given  be  ony 
^  dieiaff,  stowart,  bailie,  provost,  or  ony  other  judge 

*  watbhi  thii  reate,  aucht  and  suld  be  insert  in  the 

*  tool*  bulk,  extmeted  forth  thereof,  and  subscrSied 

*  boAhe-^  clerk  of  court ;  utherways,  albeit  the  aaine 
<  be  sufaacribed  be  the  judge,  it  is  of  nane  avaii^  and 

*  mki^  n»  isikfa  in  judgment  or  outwith  tUe  same ; 
'  Aprile  1690^  Thomas  Spottiswood  and  David  Spot- 

*  tiswood.' 
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These  proeuxatories,  or  mandntep  of  ic^stratioii^ 
came,  in  process  of  time,  to  cease  to  be  wntteo  apad 
fion  the  obligation  or  deed*  and  were  emfaodied^itt; 
or  annexed  to  it.  They  hi^e  for  centnnfii  fteamMi 
lerted  immediately  before  the  testing  claiiae^  *  unless 
the  deed  contains  a  precept  of  sa«be,  in  which  caasr 
the  preoqpt  is  inserted  between  the  clause  of  regjstriK 
tion  and  the  testing  clause. 

Another  material  change  in  the  forai  of  proefn^ 
inp  was  the  leavii^  a  bkmk  for  the  names  of  the  pni^'« 
cimtors,  in  which  such  procurators,  one  or  moKi-w 
should  be  found  readiest  to  appear  in  Court,  and? 
crs?e  decreet,  might  be  inserted.  Still  the  app^ar^' 
snce  of  a  procurator,  in  the  absence  of  the  party ,  vmu 
deemed  indispensably  necessary,  and  his  name*  wai) 
filled  into  the  Uank  by  the  keepernf  the  register^  4nii|! 
into  the  extract  <^  the  obligation  and  djetw&ni^ln^t 
stnitum confiinn.  *.  ^  ."' 

At  iriiat  time^  thepesenoe  of  the  judge  cameiobe> 
di^enaed  with,  does  not  exactly  appear;  but  Idnitf' 
was  thecttie  in  Craig's  time,  who  says  *» ^  RegiatitoA^^ 

*  tioneaquse taiU;um in  judicio fieri  debdbatttiriBOttA* ' 

*  que  vel  qise  r^istrarius,  vel  ejus  deputatus  adelt  "^ 
'  lidte  fiu^t.'  And  by  act  of  sedenmt»  9th  DeflBOBB^  * 
her  1670^  the  appearance,  and  even  a  signed  ebnaant  * 
of  a  procumtor,  was  disp^ns^  writh«    By  thatiJietj  * 

*  ^  Lprds  of  CouQcil)  and  Session  doe  grant  waisi ' 

*  rand  to  the  Lwd  Register,  and  the  cfefks  of  tea^ ' 

*  sion  his  depntSy  to  r^isbitf  such  ban^ 


t  I   nr  I   'P*. 
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'  and  other  writs  as  shall  be  giyen  into  them  to  re- 
'  gistrat,  and  therein  to  insert  the  consent  of  advo* 
'  cats,  as  procurators  to  the  registration,  as  they 
^  were  in  lise  to  do  formerly,   and  accordingly  to 

*  give  out  extracts  thereof,  notwithstanding  that  the 

<  advocats  doe  not  subscribe  their  consent.' 

These  procuratories  were  long  held,  like  cither 
mandates,  to  have  fallen  by  the  decease  of  the  grant- 
er ;  and  it  therefore  frequently  became  necessary  to 
transfer  the  obligation,  ctctivd  as  well  as  pamx^^ 
against  the  heirs  of  the  parties  deceasing.  Birt  it  be- 
ing evident  that  this  species  of  mandate  was  irrevo- 
cable, and  granted  solely  m  rem  suam  of  the  grantee, 
it  was  declared,  by  act  I693f  c.  15,  '  that  all  writs 
'  registrable  may  be  registrate,  after  the  death  ^  the 

<  creditor,  at  the  instance  of  his  heir,  executor  or  as- 
^  signee,  as  well  as  before ;  and  that  upon  prodiiG- 
'  tion  of  a  service  or  retour,  in  the  case  of  bonds  or 

<  other  writs  heritable,  or  a  confirmed  testament  con- 

*  taining  the  bond  or  other  writ,  in  ease  tiiey  may 

<  be  moveable,  or  of  a  special  assignation,  though  not 
^  intimate  in  the  case  of  either ;  which  registration 

*  shall  have  the  same  efiect,  both  as  to  proliation  and 
^  summar  execution,  as  if  the  creditor  were  stiH  in 
'  life.' 

StiU  farther,  by  act  I696,  c.  39,  it  is  statute 
and  declared,  *  Hiat  all  bonds,  dispositions,  assigna- 
'  tions,  contracts  and  other  writs  registrable,  may  be 
'  registrat  after  the  granter's  death,  sieklike  and  in 
'  the  same  manner,  and  shall  make  as  much  faith  in 
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*  judgment  and  outwith  the  same,  as  if  the  said 

*  writs  were  registrat  before  the  granter's  decease, 
'  notwithstanding  whatsoever  laws  or  customs  in  the 
'  contrary/ 

As  no  process,  diligence  or  execution  could  follow 
on  the  extract,  without  production  of  the  title  of  the 
heir,  executor  or  assignee  of  the  creditor,  at  the  Bill* 
chamber,  before  obtaining  diligence,  and  in  Court  be** 
fore  process  would  be  sustained,  the  production  of 
the  retoor,  confirmation  or  assignation  to  the  keeper 
of  the  roister,  as  eiqoined  by  the  act  169S,  was  evi- 
dently unnecessary,  and  in  practice  dispensed  with  ; 
the  deed  being  recorded,  and  the  extract  issued,  as  a 
matter  of  course,  to  the  ingiver  <  pericuh  pesUfntis* 

Mr  Ross,  in  his  valuable  Lectures^,  has  given  what 
he  considered  an  early  and  perfect  example  of  the 
clause  of  r^istration.  It  is  dated  20th  June  1555, 
being  that  contained  in  Queen  Mary's  general  revo- 
catioD^  bearing  a  consent,  '  That  this  our  declaration 

*  be  nstimated,  insinuated  and  declared  in  the  next 
^  Parliament  to  be  had  in  our  burgh  of  Edinburgh/ 

But  the  following  is  a  still  better  specimen  of  the 
dauae  of  registration  for  execution,  as  well  as  preser^ 
vition.  It  is  dated  only  twenty-nine  years  later,  and 
just  immediately  after  the  act  ^d  May  1584,  c.  Id9> 
regarding  homings  and  poindings,  as  coming  in  place 
of  the  more  ancient,  junwieldy  letters  of  four  forms. 

♦  Voi:  i.  p.  106. 
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The  deed  in  which  diis  clause  of  registration  is 
CfHitained^  is  an  impOTtant  one,  being  *  ane  band 
^  gifeahe  CoOein  Mackenzie  of  KyntaU  to  Simon 

*  Lard  Lowi^  ratifying  hie  rights  to  the  harony  qf 
^  Bewley^  \%th  July  1584/  It  was  not  only  regi- 
stered in  the  books  of  Council,  but  the  extract,  und^ 
the  hand  of  the  Lord  Clerk-Register,  is  preserved, 
containing  the  decree  of  r^istration,  in  clear  and  dis- 
tmet  terms.  It  was  registered  just  two  days  after  its 
date,  and  it  bears  that  the  granter  himself  presented 
the  deed  for  registration.     It  is  as  follows : 

*  At  Edinburgh^  the  twentie  day  of  Julij,  the 
seir  of  God  jajvc,  and  four  score  four  zeiris.  In 
preeens  of  the  Lordis  of  Counsale,  compeirit  per- 
sonallie  Colene  M'Kenzie  of  Kyntaill,  and  gave  in 
the  band  and  obligatioun  underwritten,  subscryveit 
with  his  hand,  and  desyreit  the  samyn  to  be  insert 
and  reg  rat  in  the  buikis  of  Counsale,  to  have  the 
strenS  force  and  e£fect  of  ane  act  and  decreit  of 
the  Lordis  thairof  in  tyme  to  cum,  thare  auctho- 
ritie  to  be  interponit  thairto,  with  letters  and  exe- 
cutorialis  to  be  direct  upoun  him  for  fulfilling  thair- 
of in  aU  poynttis  in  maner  specifyeit  yairintilL  The 
J,  *  quhilk  desyre  the  saidis  Lordis  tho^  re- 

<  sonable,  and  thairfoir  hes  ordaint  and 

<  ordainis  ye  said  band  and  obligatioun  to 
'  be  insert  and  reg*'rat  in  thair  saidis  builds,  to  have 

*  the  strent,  force  and  effect  of  yair  act  and  decreit  in 

*  tyme  to  cum,  and  hes  interponeit  and  interponis 

*  yaire  decreit  and  aucthoritie  yairto,  and  decemis 
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*  and  ordBihis  letters  ahd  executoijalis  to  be  direct 

*  upoim  him,  for  fuIfilEng  thaiVof  in  all  poyhttis 
'  in  maner  specifyeif .      Of  the  quhilk  the   tenor 

*  ibllowis :     Be  it  lend  till  all  men,  'be  thir  pre- 

*  sent  letters,  roe,  Colene  Misiekenzie  of 
^Aidnd.     *  Kyntail,    understanding   perfytlie    thai 

*  qmql«  H^w  Lord  l^riser  of  Lovatt  obtenit 
'  of  the  Abbot  of  Kyiiloss,  Andpridrrie  of  Bewlie,  and 
'  convent  of  the  said  priorrie,  ane  heretable  infeftnient 

'  of  few-fiime  to  hytiiself,  his  airis  maill,  and  assig-' 
'  nayis,  of  all  and  syndrie  the  baronie,  fcownis  and 

*  landfs  of 3ewlie  underwrittin,  tia;  The  townis  "and 
'landis/  &c.  (here  follows  the  descripti6ri  of  the  lands 
and  others) :  *  atid  thairjwe  I  being  of  ihynd  and  will 

*  that  Symoun,  now  liord  Fi-aser  of  Lovatt,  quha  is 

*  heretablie  iii^ft  as  sone  and  air  to  the  said  umq^B^ 

*  Hew  Lord  Lovatt,  his  father,  in  the  landis^  office  J, 

*  itid  tttnero  above  wHtten,  his  airis  and  successburis, 

*  skO  funvayis  6e  ii^dbni,  in<dieKit,  li'or  Uilquyetit  in 
'  ihe  ^eaceible  bfu]ki%  jbySi&g,'  ^d  us^ing  ^f  the 
'  inadis  laiidis,  offibrs,  and  ttth'dris  beroli*  reherbsit,  Ve 
'  ihe^  ilf^  intis,  successburis,  or  kyn'freindis,*  &c.  '. 

^I%e*deed  go^s  oi^  to  cbhfimi  the  nght,  aiid  to  war- 
rafii  ihe  same,  ^uhtler  the' pane  of  fyvie  thoupwhid^' 
'  pdndis,  to  be  payil:  by  me,  my  ains  AnL.. 

^jUL     '  successdiiris,  to  the'siud  Symoun,  Lor^^ 
^^  **  Lovatt,  his  ains  aiia  siicc^issoiiris,  dis  aft , 

*  as  4rk  or  onie  ane  or  ma  of  us  sail  ha{^n  to  do  in . 
'  tbe  eontrare,  as  Ska^t  and  interest'  phfSehtlie  liqui- 

'  dat  and  covenit  upoun  betwixt  me  and  the  said 

K 
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^  Symonn,.  Lord  Lovat,  in  cases  of  contxave|itioun« 

*  And  this  present  ratificatioim,  renunciaitioun  and 

*  band  to  stand  and  caip  the  awin  ^trenV  forqe  loid 
'  effect^  notwithstanding  the  payment  of  the  interest 
\  above  written,  sa  oft  as  the  samyn  sail  be  conuttit,  to 

*  the  effect  that  upon  evrie  contravention  the  like 

*  pane  may  follow  and  be  recoverit.' 

Then  follows  the  clause  of  registration,  aud.tesUug 
clause,  as  contained  in  the  extract,  in  these  words  ; 

*  And  for  observing  of  all  and  syndrie  thir 
r^g^t^  *  presentis,  I  am  content  that  thir  presentis 
^««««-      I  tjg  reg'rat  in  the  buikis  of  Counsale,  and 

*  have  the  strength  of  ane  decreit  of  the 
'  Lordis  yairof  interponit  thairto,  wi  Ires  and  execu- 
'  torialis  to  pass  thareupon  of  horenyng^  upon  ane 
'  simple  charge  of  ten  dayis ;  and  to  that  effect  ma^ 
^  and  constitutis  coigunctlie  and 

*  severallie,  yair  (my)  lautfull  procuratouris,  for  regii»- 

*  tring  hereof,  in  maner  foresaid,'finne  axid  stable,  &c. 

*  In  witnessing  quhairof,  I  have  subscryveit  yir  preseo- 
^  tis  wt  my  hand,  as  follows :  At  £dinf ,  the  auchtane 

*  day  of  July,  the  yeir  of  God  ji^vc  four  4core  and 
.f  four  zereis,  before  thir  witnesses,  Sir  Lewis  3&U^°* 
'.den  of  AuchnouU,  Kny^^  Justice-Clefkt  Maistegr 

*  Johnne  Gxahame  of  Halzairdis,  justice^depute,  and 
'  James  M'l^artney,  keeper  of  the  .  Bolluu*  X^i^ 
subscribUtir^)  '  Colene  M^Kenssie  pf  Kyntail.    Ex- 

*  tractum  de  libro  actorum  per  me,  Alex'  Hay  de 

*  Eister  Ken«iet,  clericum  rotulorum  R^^ri  ac  Cott- 
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'  dlij  S.  D.  N.  Regis»  sub  mdui  edgno  et  subwripfckme 
'  mannalihug,    (Signed)  Alexander  tiay.' 

The  process  of  registration  for  emecuHon  being 
thus  complete,  the  extract  becomes  at  once  the  war- 
rant for  letters  of  hommg,  and  the  lettei*s  pass  the 
signet  without  any  bill,  *  per  decretum  Daminorum 

*  ConcSHj*  &c.  But  as  the  letters  are  of  the  date  of 
registration,  at  whatever  time  they  are  signeted,  it  is 
expedient  and  customary,  if  the  date  and  signeting 
aie  of  different  years,  to  pass  a  bill  as  the  warrant  for 
the  letters.     This  passes  as  a  matter  of  course,  ^  be- 

*  eause  the  Lords  have  seen  the  registered  bond  or 
•deed.' 

The  style  of  the  clause  of  r^stration,  whether  for 
preservaliQii  or  execution,  is  not  materially  changed 
since  the  date  of  the  example  above  given,  except 
that  the  days  of  charge  are  six  or  fifteen,  instead  of 
ten }  and  the  form  of  the  decree,  as  contained  in  the 
extract,  although  somewhat  abridged,  is  substantial- 
ly the  same.  '  If  no  days  of  chaige  are  specified 
in  the  eknae  of  registration,  fifteen  days  are  under- 
stood ;  but  it  is  necessary  m  that  case  to  pass  a  bill. 
Thia  is  also  necessary,  if  the  puty  is  resident  forth 
of  Scotland,  or  in  tiie  islands  of  Orkney  or  Zetland ; 
faecaose  sixty  days  in  the  one  ease,  and  forty  days  in 
the  other,  are  dloited.  It  is,  of  course,  also  neces- 
sary to  pass  a  bill  nanrating  the  charger^s  title  by  re- 
tour,  assignation,  or  confinuatiout  when  the  letters 
proceed  at  the  instance  of  an  assignee^  Heir  or  exe- 
cutor of  the  creditor. 

k2 
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Some  of  the  writs  appointed  to  be  recorded  for 
Varittin  m    publication  contain  a  claute  of  registcalioiiy 

rf^r^S^a-  *^^  *^"*®  ^^^'  '^^  instrument  of  xleMg- 
'^^  nation  oii?  remanenHamt  instruibent  of  s»« 

siAe*  and  letter  of  reversion,  are  of  this  last  claw, 
and  the  discharge  and  renunciation  and  taUaie  of  the 
first*  The  act  of  sederunt  6th  January  1604^  whiirh 
enjoined  the  insertion  of  the  words,  *  ardaimngi  the 

*  same  to  be  registrai  within  forty  days^  antftftm  to 

*  Oct  ^  Parliaments  being  superseded  by  th^  act 
1617,  fixing  sixty  days  as  the  time  for  n^rteriiig, 
the  renunciation  contains  not  only  a  daiise  of  r^^ia^ 
tration  for  preservation  and  execution  in  the  iMMika 
of  session,  or  other  judges'  books  competent,  but 
likewise,  (although  not  indispensably  necessary,)  the 
words,  ^  as  also  in  the  general  or  particular  regis- 

*  ter  of  sasines,  reversions,  &c.  for  piidblication/  1^ 
taikie,  in  like  manner,  besides  die  ordinary  clause  of 
registration  for  preservation  and  exeeutioni  ccmtaina 
a  special  commission  to  procurators^  *  or  to  imy  oa^ 
'  .of  the  heirs  (>f  tailaie  hiereby  a^^iuted  to  snoteod 

*  to  the  said  lands  ao^  estate,  to  cau^  preset  tibooe 
'  pasentd  before  the  Lotds  of  Council  and  Seaspon 

*  Judiei^Uy,  and  procure  the  sfime  recorded  in  the  re- 
'  gist^  of  tailzies,  and  to  expede  charters  and  in&ft- 
Vments  thereon,  agre^ly  thgreto^  tind  in  terms  of 

*  the  act  of  Parliaitient  anent  taihiie^.' 

It  lis  h^hly  pix>per  to.  notice,  thal^  altlM>iigh  aay 
deed  or  obligation,  whether  containing  a  olf^useiof 
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registmuKi  for  pr6ser?ati<m  only,  or  bodi  for  pre- 
servalioii  and  ezecntioiiy  inaj  be  recorded  as  appoba- 
Hue  wrii^  u  well  as  those  obligations  which  oo«itaih 
no  i&iise  of  registration )  yet  in  this  case,  as  the 
prmdpd  deed  is  redelivered  to  the  ingiver,  as  weM  as 
the  ettraett  neither  the  deed  itself  nor  the  extract 
it  a  wanaat  for  homing  or  other  samiaary  diligenee. 
ETen  the  extract  of  tiie  deed  or  obKgation,  when 
rtclwlsd  Hierely  for  preservation,  does  not  become  a 
wamnt  finr  auranary  diUgenee.  It  is  oiily  when  the 
claase  of  registration  eiqpreed^  bears  a  consent  for 
«natfam,  tksit  a  diecree  ca3»  be  interpoiled  thereto^ 
and  the  exmet  becsome  the  eoitraet  of  a  decree^ 

But  there  is  a  class  of  obligations  wlvich,  by  special 
statute^  are  susceptible  of  summary  diligence  by  rei- 
gistntieny  without  any  dause  of  registration,  name- 
ly, bills  and  promissory-notes.  By  act  1681,  eap«  90, 
entitled^  ^  Act  conoeraii^  bills  of  exchflnge^'  it  is 
statute  and  ordained:,    '  That  in  case  of  any  to- 

*  reign  bill  of  exchange  from  or  to  this  realm,  duly 

*  protested  for  naA  aeeeptance,  or  for  not  payment, 
« the  said  protest  hpivii^  (a  copy  of)  die  bill  of  ex- 
*^aiige  prefixed,  shall  be  registrable  wkhw  six 

*  months  after  the  date  of  the  said  bill  in  case  of  non- 

*  acceptance,  or  after  the  falling  due  thereof  in  case  of 

*  non-payment,  in  the  books  of  Council  and  Session, 
'  or  other  competent  judicatures,  at  the.  instance  of 

*  the  person  to  whom  the  same  is  made  payable,  or 
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*  hts  order,  either  against  the  drawer  or  indorser,  iii 

*  case  of  a  protest  for  non-acceptance,  or  aguxM  the 

*  acceptor  in  case  of  a  protest  fot  non-payment,  to  the 

<  effect  it  may  have  the  authority  of  the  Judges  there- 
^  of  interponed  thereto,  that  letters  of  homing  upon 

<  a  simple  chaise  of  six  days,  and  other  execntorials 
*•  necessary,  may  pass  thereupon,  for  the  whole  aiims 
^  contained  in  the  bill,  as  well  exchange  as  pnnc^Mil, 
'  in  form  as  effeirs,  sickUkeand  in  the  same  manner 
'  ta9  upon  rtgistrat  bonds  or  decreets  of  registumUon 
^  proceeding  upon  conseni  qf  parties :  FtOTiding  ai- 
rways, that  if  the  saids  protests  be  not  duly  regisfenit 

*  within  six  months  in  manner  above  provided  *,  then 

<  and  in  that  case  the  saids  bills  and  protests  are  not 

*  to  have  summar  execution,  but  only  to  be  pmrsued 

<  byway  of  ordinary  action  as  accords:'  And  fardier, 
it  is  statute  and  enacted,  *  That  the  sums  contained 

*  in  all  bills  of  exchange  bear  annualrent  in  case  of 

*  not  acceptance  from  the  date  thereof,  and  in  case 
'  of  acceptance  and  not  payment,  from  the  day  of 

*  their  falling  due,  ay  and  while  the  payment  there- 

*  of/ 

.  By  act  1696,  cap.  36,  it  is  statute,  '  That  the 
'  same  execution  shall  be  competent  and  proceed 
^  up<m  inland  bills  or  precepts,  as  is  provided  to  pass 

*  In  practice,  the  Keeper  of  the  Record  reckoiui  the  m  numtlis 
from  the  last  day  of  grace  ;  and  the  principal  biU  miut  always  be 
shewn  to  him,  and  compared  with  the  copy  prefixed  to  the  pro- 
test, at  recording. 
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*  npQB  -  fereign  bilh  of^xchai^e/  by  th^  ^above-^e- 
-tited  wet  1-681,  f  which  act  is  thereby  extended  to 

« inlaiid  bills  und  precepts  in  all  points/ 

In  like  manner,  by  act  13.  Geo.  IlL  cap«  7%  $-96, 
kk  pnmded,  *  That  the  same  diligence  and  execu- 
'  tian  shall  be  competent,  and .  shall  proceed  upon 

*  promUmny-nUeSf  whether  hologra{di  or  not,  as  is 
^  provided  to  pass  upon  bills  of  exchange  and  inland 

*  faiUa  by  the  law-  of  Seotland,  and  diat.  promissory- 
'  notes  .shall  bear  interest  as  bills,  and  shall  pass  by 
'  indonation,  and  that  indorsees  of  promissory-notes 

*  AaiSL  have  tlie  same  privil^^  as  indorsees  of  bills 
'  ih  all  points/  It  is  also  statute,  §  37>  *  That  no 
*b3l  of  exdiange,  or  inland  bill,  or  promissory- 
^  note,  executed  after  the  15th  day  of  May  IT7% 

*  flhall  be  of  force  or  eflSectual  to  prodice  any  dili- 

*  genee  or  action  in  that  part  of  Great  Britain  call- 

*  ed  Scotland,  unless  such  diligence  shall  be  raised 

*  and  executed,  or  action  commenced  thereon,  with- 

*  in  the  space  of  six  years  from-  and  after  the  terms 

*  at  which  the  sums  in  the  said  bills  or  notes  became 

*  exigible/ 

-  But  from  this  bank-notes  or  post-bills  are  except- 
ed, and  the  years  of  the  creditor's  minority  are  not 
to  be  reckoned  within  the  six  years.  And  by  §  39^ 
^  it  shall  and  may  be  lawful  and  competent,  at  any 
^  time  after  the  expiration  of  the  said  dix  years,  to 
'  prove  the  debts  contained  in  the  said  bills  and  pro- 
'  missory-notes,  and  that  the  same  are  resting  and 

*  owing  by  the  oiil^hs  or  writs  of  the  debtor/ 


\4fi  jiEGlfiT£RS  FOR  1»£CUTI9N.  [TIX.  I. 

The  act  further  provides,  *  Th^t  all  inla^  bills 
and  promissory-notes  shall  be  protested  in  like 
manner  as  foreign  biUs,  before  the  expifa^^io^  of  the 
three  days  of  grace,  otherwise  there  shall  be  no 
recourse  against  the  drawer^  or  indcawra  of  sueh 
inland  bill^  or  against  the  in4prsers  of  such  pro- 
missory-not^/ 

It  is  further  provid649  *  That  sununary  execution, 
by  honapg  or  otl»er  dUigeuce,  ^1  pi^  upon  wd 
bills  and  promissoiy-no^ies  duly  qegotiate^*  i¥>t  only 
.{)g^S[t  the  acceptors  of  such  bills  and  granters  of 
sifch  note^  but  a^o  against  the  drawers  of  such 
bills,  and  the  whc|le  indorsers  of  the  said  bills  and 
PQteSy  jointly  and  severally,  €xcq^  tcJken  the  vndfir- 
fotio^  ^  qucUified  fo  l^  untkout  rec^^  saving  and 
reserving  JfO  the  drawers  and  indoraers  their  respec- 
tive claiips  of  recourse  agaiqst  each  other,  wd  all 
defences  against  th?  sfqfei.  according  to  Uw/ 

i\n4  it  is  also  en^t^  %  4^  *  That  sununary  exe- 
cutiouy  by  homing  or  other  diligence,  shall  be  cpp- 
petent  to  the  indorsee  of  a  bill,  although  the  pro- 
test is  not  in  the  name  of  the  indorsee  craving  the 
diligence,  and  although  the  bill  is  not  reconv^ed 
to  him  by  indorsation,  if  \ip  pifoduces  i^  receipt  for 
^he  value  ^  act  qfhaifxpir^  or  a  ^lis^ive  letter  from 
the  protesting  indorsee;,  mentioning  the  dishonour, 
agreeable  to  the  practice  of  merchants  in  return^ 
bUk/ 
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CHAP.  IV. 

OBCUSE  OP  THE  COURT  OP  SESSION* IN  SUPPLEMENT, 
OR  CONFORM  TO  THE  DECREE  OF  THE  SHERIFF,  &€. 

The  magistrates  of  royi^l  burghs  were  authoriied 
to  enforce  their  decrees  by  acts  of  Mwding  of  the 
debtors  within  burgh,  as  wdl  as  by  poinding  of  their 
effects  i  but  the  sheriffi  and  other  inferior  judges  of 
courts  oi  record  having  only  power  to  enforce  their 
decrees  by  poinding  and  arrestment  of  the  debtor's 
effects,  it  frequently  haj^ned  that  their  decrees  were 
wholly  inefficient  for  want  of  access  to  the  dwelling 
{daces  of  the  debtors,  in  order  to  execute  a  poinding. 
Hiis  was  remedied  by  presenting  a  bill  to  the  Lords, 
accompanied  with  the  sheriff's  precept  and  expu^d 
execution  of  charge,  together  with  an  execution  un- 
der the  hand  of  the  officer  or  messenger,  bearii^ 
that  he  could  not  get  access  in  order  to  poind,  pray- 
ing for  letters  of  open  doorSf  which,  being  expede 
and  signeted,  authorised  messenger^  at  arms  or  other 
officers  of  the  law  to  break  open  lockfiist  places 

Upon  production,  in  like  manner,  of  the  extract  of 
the  decree,  or  precept  of  the  inferior  judge,  theLfOr^s, 
in  a  process  instituted  for  that  end,  granted  dea^ee^ 
ctm^orm^  upon  which  diligence  might  pass,  in  the 
xame  manner  as  if  the  decree  had  been  obtained  be- 
fore their  Lordships  in  the  first  instance.  Aooasrd- 
iqgly,  by  act  1^4,  c.  199$  it  i^  statute  and  ordained ; 
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That  for  execution  of  all  decreet«t  as  weil  given 
by  the  saidis  Lordis  in  ony  time  bygane»  as  to  be 
given  in  time  cummingy  and  siklike  of  decreets 
given,  or  to  be  given  by  qnhatsumever  judges  with- 
in his  Magestie's  realme,  quhairunio  the  authoriHe 
43fthe  $aidis  Lordu  qfihe.Seesian  has  been  crsetU 
happen  to  he  interponed :    That  letters,  alsfweil  of 
homing  as  poynding,  the  »ie  nooht  prejudiciid  to 
the  other,  sail  be  directed  at  the  will  and  pleasure 
f^  the  party  obteiner  of  the  decreet,  i]pihidikep  the 
samen  be  given  for  liquidate  sunmis,  or*  that  the 
execution  thairof  utherways  consist  t»  fixM  ;'  *  pro- 
viding alwayes,  that  consideration  be  hdd  upon  the 
space  and  dayes  of  the  diarges,  and  thatiaccarding 
to  the  distance  of  the  defemdei^s  dwelling-plaoes, 
and  the  quantitie  of  the  summes  conteaied  intlie 
saidis  decreetes.' 
The  ieUers  of  four  farms,  of  which  the  curious  may 
see  examples  in  the  Appendix  to  Karnes's 
four  liNiiu     Low  Tracts,  No.  7m  continued  to  be  some- 
times had  recourse  to,  evm  after  the  date 
of  this  act,  yet  they  were  much  more  rare,  beings  at 
once  circuitous  and  expensive.     They  were  wholly 
put  an  end  to  by  act  of  sederunt  Sdd  Noveadier 
l6ld,  which  bears,   ^  Whereas  there  has  been  great 
*  prejudice  sustained  be  the  King's  lieges,   in  the 
«  raising  and  prosecuting  of  charges  direct   upon 
<  decreets  recovered  before  the  Lords,  seeing  the 
'  samen,  according  to  the  custom  ibrsmrly  dbaerved, 
'  did  consist  most  part  in  letters  of  four  forms ;  which 
manner  of  executionr^bi^ritU^  the  length  of  time 
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^nidtbe  expenses  bestowed  fay*  tke  party  efaai^r» 
'basalso  now,  after  long  exprnence,  brought  forth 
^many  ether*  >  abuses^  as  well  in  the  disorderly  as 
*the  base  exeootioaof  tfaem:    Therefore, '  for- es- 

*  drawing  iif  these  incontvenienees,  and  that  a  more 

*  sinmiar  torm-  of  procedure  may  be  observed  here- 
'  after,  with  greater  ease  todie^chai^er,  and  less pre- 

*  ]udioe  to  the  party  charged,  the  Lordis  hove  ordain- 

*  tii  that,  upon  all  decreets  given  be  them,  niiere- 
**ifien  letters  of  foiir  forms  have  been  aeeustomed  to 

*  be  direct,  letters  of  hcnming,  upon  a  simple  charge, 
« shall  hereafter  be  direoted^  upon  fifteen  days,  against 
^  md^  as^-dsseli  besouth  Dee,  and  upon  one  and  twenty 

*  6mj9  upon  tfafn  benorth  the  same/ 

The  delay  and  expense  of  obtaining  decrees  of  the 
Lozds,  amfiirm  ta  the  decree  of  the  inferior  judge, 
whether  it  had  followed  on  an  action,  or  on  a  clause 
of  registration^  were  put  an  end  to  soon  after  the  act 
1584i,  above  cited ;  the  produetaen  of  the  extract  of 
the  deed,  or  of  the  sheriff's  decree,  after  the  lapse  of 
the  days  of  diai^e  contained  in  the  precept,  being 
held  a  sufficient  warrant  for  the  Lord  Ordinary  on 
the  Bills,  and  now  for  the  clerk  to  the  biUs  *,  to 
pass  a  Inll  for  letters  of  honung,  or  other  legal  d^i* 
genoe* 

§  I,  Burgh  decreets. 

By  aet  ld98,  cap.  181,  entitled,  ^  Decreets  given 

*  widuB  .  huirowes^  suld  rec»ve  ex^eution  be  let* 
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^.len  of  homing ;'  it  was  statute,  *  J^tsm^  .Beoittse 
« there  ia  b»  exaeutioii  on  borrow  nctet,  hut  only 
^.wairding  and  poynding,  qiihilk  is  not  only  a  great 

*  trottblQ  to  th«  magistrates,  hot  hurt  and  definud 
^  to   the   party,    in  respect   that    sindry  abientis 

*  their  geare,  uthetis  respectis  not  vnardiBg ;  and 

*  tl^t  the  suiting  of  letters  conforme  is  baith  samp- 
>  t66us  to  the  persewer,   and  hindersum,  the  de- 

*  creetes  beand  given  ofttimes  for  small  summes : 

*  Tharefore  our  Sovereign  Lord,  with  consent  of  the 
^  EstaiteSy  decemes  that  the  Lordes  of  CounoriH  and 

*  Session  sail  direct  letters  of  homing  on  att  deoreetes 

*  and  acts  given  be  provest  and  baillies  of  bummes 
'  inter  cancives^  and  all  otheris  subject  unto  theb  ju- 

*  risdictiones,  upon  the  sight  thereof,  and  exeeution 

*  of  the  officiares,  chai^ng  the  party  to  make  pay- 
^ment  within  l^teene  daies,  like  as  it  is  gnoited  up- 

*  on  Commissars'  precepts ;  apd  that  the  saids  let- 

*  ters  of  homing  proeeede  upon  a  simple  tliarge  of 

*  ten  daies  densely.' 

§  2.  J}ecreei9  qfJSher^s^  ^. 

In  Kke  manner,  by  1606,  cap.  10,  it  is  ordained, 
'  For  the  greater  furtherance  and  better  exeeatioii 

*  of  justice  to  all  his  Majesty's  li^s,  and  eschewing 
<  of  the  superfluous  and  unnecessar  charges  quhilks 

*  they  sustein  by  poynding  on  decreets  obteined  be- 
^  for^  schireftr  Stewarts  and  baillies,  as  well  «f  coyal- 
'  ty  as  regality,  that  the  lyke  letters  aMk  execation 

*  of  homing  be  direct  and  granted  by  the  Lords  of 

*  Session  upon  all  acts;^^d)Mk^s  and  sentences  of 
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*  adui^  Stewarts  and  bailies,  as  wdi  of  royalte  as 
'  ngality,  as  are  granted'  and  direct  upon  deiereets, 
'  arts  and  Ant^oes  of  proi^ests  mA  bailies  ^tliin 
'  botgh,  ctmfoniie  to  tb^  aet  erf*  Pariiament  inade 
'  theteanent,  and  after  the  forme  and  tennour  of  the 
'  samine  in  all  poynts/  < 

%  3.  Dscfwte  of  the  Judge-^Admiraly  dmd  qf  Com- 

Tie  net  1609,  eap.  15,  *  Oi>de)ti6d  that  stklike 
'  ekeoi^on  of  hbniing  pUse  nl^n  all  deercsts  to  Be 
'  gi?en  beftre  the  said  Great  Admiral  and  his  de- 
^  patea  in  tytte  cotnming,  ^  upon  iiny  the  saids 

*  seUarefs,  or  other  iikferior  jtldges  decreits,  eofa- 
'  fiMife  t0  the  sdd  «et  1606,  c^p.  10/ 

By  act  I6ie,  tep.  7f  it  is  statute,  '  That  the  de- 
'  ereeti  and  sententes  of  idl  eomfaiksars  witinli  this 
'ilngdaibe  Mceftve  sicUyke  execution  be  hotning 
'  as  th^  deetieets  of  schireft,  ndmkaUs,  stubrds  a^ 

*  baillies  of  bnrgh  }  and  thAt  the  LordJ  of  Session, 
'  upon  the  sieht  of  the  dets  abd  decreets  of  the  said^ 
'  commissars,  or  their  precepts  lawfullie  execute  be 
'  theff  dfiQiaM,  beteMd  ihd.  pdHi*  to  have  heke 
'  diaigfd  upm  fyfetein  ,dayes»  direct  Jotters  of  l^mti- 
'  mg  ufon  the  simpjlci diaige  of  iyietein  dajes, ^in 

*  the  casesi  ^fofosaid*  $nd  ccvnlbime  to  the  oot  of  Pjmt- 
'  lisiMDil'Xttftde  in  their  favQucs.'  : ; 

The  iKiQaing.  paases  upon  the  extract  of  the  Ad- 
minl'a  decreet,  without  a^iy  {necept  bei^g  anncau^ 
or  ahidijlg  day^  of  charge. 
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§  4.  Decreets  qfthe  court  qfteinds,  ^c,, 

By  act  l6S8f  cap.  8,  letters  of  homing  and  poinil*' 
ing  on  decreets  of  the  high  commission  of  teinds 
are  appointed  to  be  direct  upon  ^  one  siiafte  cbaige* 

<  of  ten  days  allenarly.'  And  by  act  of  sederunt 
S2d  June  1687,  '  The  Lords  do  declare,  that  where 

*  a  decreet  of  locality  is  obtained  by  a  minister  for  his 
'  stipend,  any  succeeding  minister  needs  not  obtain  a 

*  decreet  conform  thereupon,  but  upon  a  bill  given 
^  in  by  him  to  the  clerk  of  the  bills  in  the  ordinary 

*  way,  and  production  of  his  presentation,  collation 

*  and  institution,  with  the  decreet  of  locality  obtain- 

*  ed  by  his  (Mredecessor,  letters  of  homeing  may  be 

*  direct  against  these  lyable  in  payment  of  his  stipend; 

*  and,  declare,  that  any  execution  which  shall  be  used 
^  thereupon  shall  be  valid  and  sufficient,  notwith- 

*  standing  of  any  former  custom  or  practice  to  the 

<  contrair/  The  like  diligence  of  homing  and  pound- 
ing al^o  passes  upon  decrees  of  presbyteries  ibr  the 
expense  of  building  and  repairing  of  manaes»  &c. 

%  5,  Justice  itf  Peace  decreets^  ffv 

1^,  It  may  be  noticed,  that  by  ad;'  53.  Geo.  III. 
c.  64,  §  179  the  signature  of  the  clbrk  of  the  fnQs 
was  substituted  for  that  of  the  Lord  Ordmary  on  tlie 
Bills,  in  as  far  as  regards  the  passing  of  all  simple, 
or,  as  they  are  called,  Hack  bills ;  t.  e.  Bills  for 
homings,  arrestments,  and  other  diligence. 
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9dt  That  the  Court  of  Session  does  not  interpone 
its  authority  summarily  to  the  decrees  of  justices  of 
peace,  dtcrees  of  boa^n  bailies^  deerees  of  the  conven- 
tion  of  royal  bui^hs,  or  even  deerees  of  the  Lotd 
Lyon^  although,  this  last-  w^  authorised  by  a  rescind'^ 
ed  act  of  the  Estates  of  Parliament,  entitled,  <  Act 
'  anoit  decreits  befi>re  Lion  King  at  Arms,  and  let- 
*  ters  thereupon/   . 


CHAP.  V. 


COifSOLIBATtOM'  OP  TH£  RECORDS  OF  OfiSDS,  &C.  ' 

Bt  the  act  90.  Greo.  II.,  *  abolishing  heritable  juris- 

*  dictjoos,  and  vestmg  the  same  in  the  King's  courts 
'  md  judges,  the  records,  rolls,  ftc.  of  the  abolished 

*  courts  are  i^pmted  to  be  handed  over,  <m  or  be- 
'  ftre  the  94Ah  day  of  June  1748,  to  the  courts  of 

*  the  Mqiectrr^  sheriffi  or  Stewarts  of  counties  ^d 

*  stewartries,  and  there  lodged  and  kept  amongst  the 
'  records  of  such  courts,  which  shall  proceed  there- 

*  upon  as  if  the  sai4eripii|uil  or  civil  eai^ises  had  been 
« Qopunmced  originfUy  in  suph  courts.  .  By  the  same 

*  Kiy  the  iiegister  book  of  homings  inhibitions  and 

*  interdictioM,  heretofore  kept  in  any  bailieries  of 

*  royaky.  or  regalityi  or  atewartries,  thereby  abro- 

*  gated,  are  appdbted*  ori,«or  before  the  said  4ay,  to 
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'  be  transmitted  to  his  Majesty's  General  Regkier- 
'  House  at  Edinburgh.' 

The  keepers  of  the  records  of  inferior  courts  had 
long  been  complained  of,  for  the  manner  in  which  they 
exercised  a  cumulative  jurisdiction  with  the  Lords 
of  Session,  by  recordii^  in  their  books,  writs  and  ob- 
ligations, as  well  for  execution  as  for  preservation,  al- 
though neither  the  subjects  nor  the  parties  fell  un- 
der their  jurisdiction.  As  a  check  to  this  practice, 
it  was  statute,  by  the  act  1685,  c«  38,  '  That  no  clerk 
<  of  an  inferior  court,  for  the  future,  presume  to  regis- 

*  trate  any  writs  in  his  books,  either  for  conservation, 
'  or  where  execution  is  to  pa88  against  aBy  party  that 

*  dwells  without  the  jurisdiction,  under  the  pain  of 

*  deprivatioii,  and  of  500  merks  of  penalty,  the  one- 

*  half  to  his  Majesty  and  the  other  half  to  the  party 

*  pursuer.* 

Among  many  other  excellent  regulations  introdu- 
ced under  the  able  dnd  enlightened  superintendence 
of  the  present  Depute  Clerk-^Register,  Mr  Thomson, 
may  be  noticed  here  the  55.  Geo.  III.  c.  70,  and 
5Q.  Geo.  III.  c.  42.  By  these  acts  the  register  of 
deeds  in  the  Court  of  Session,  which  had  been  here- 
tofore kept  ill  three  ^v^ral  do-oh&iate  offices,  with 
two  keeper^  to  each,  Vf^te  coh^olidated  into  one  regis- 
ter, under  the  charge  of  a  principal  keeper  and  two 
assistants. 

The  records  of  deeds,  probative  writs,  and  bills  or 
protests,  as  heretofore  kept  by  the  CSommiasary  Clerks 
at  Edinburgh,  as  well  as  those  kept  by  the  clerks  of  in- 


^ 
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ferior  oiinmiflsariot8»  and  derks  of  reality,  were  en* 
tirdj  abolished ;  and  those  kept  by  the  clerks  of  royal 
buigiis,  in  as  far  as  regards  probative  writs,  and  also 
in  as  fiir  as  regards  deeds  and  obligations,  the  subject 
of  which  is  not  situated  within  burgh»  or  the  parties 
to  which  are  not  burgesses,  nor  have  a  legal  domicil 
within  buigh  at  the  time  the  writs  shall  be  presented 
for  registration,  were  in  like  manner  abolished.  The 
books  of  record,  minute-books,  and  warrants  of  the 
Goounissary  Court  at  Edinburgh,  were,  by  the  same 
act,  ordered  to  be  transmitted  to  the  Lord  Clerk-Re- 

■ 

gister  for  fiiture  custody ;  and  the  records,  minute- 
bodks,  and  warrants  of  the  inferior  conunissaries  and 
bailieriea,  thus  abolished,  were  ordered  to  be  trans- 
mitted to  the  8heriff<;Ierks,  as  custodiers  thereof  in 
time  coming.  It  may  be  here  also  noticed,  that  by 
4h  Geo.  IV.  cap.  97»  the  jurisdiction'  and  powers  of 
the  inferior  commissaries  were  wholfy  supergeded 
and  transferred  to  the  sheriffs  qf  counties  ;  and  it 
was  declared,  '  That  from  and  after  1st  January 
*  1824,  every  sheriffdom  and  stewartry  shall  consti- 
'  tute  a  commissariot,  excepting  always  the  sheriff- 
'  doms  of  Edinburgh,  Haddington,  and  Linlithgow, 
'  which  sheriffdoms  shall  be  and  remain  the  cAm- 
'  missariot  of  Edinburgh/ 

There  is  thus  now  only  one  general  register  of 
deeds,  probative  writs,  and  bills,  applicable  to  all 
Scotland,  kept  in  the  General  Register-House  at 
Edinburgh,  and  a  particular  record  of  these  is  kept 
hy  the  sheriff  and  Reward  cleris^  applicable  to  their 

L 
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respectite  sheiifiiloins  and  stewartries.  The  record 
kept  by  the  clerks  of  royal  burghs  is  limited  to  per- 
sons and  subjects  within  their  reflective  burghs. 

By  these  excellent  r^ulations,  and  by  the  format 
tion  of  correct  indexes  and  abstracts  *»  all  une^rtatnty 
and  confusion,  as  to  when  and  where  a  writing  is  re- 
gistered, or  who  has  the  custody  of  it,  is  not  only  put 
an  end  to,  but  every  facility  is  also  afforded  towards 
tracing  it  out.  The  records  and  their  warrants  be- 
come thereby  readily  accessible  to  inspection  at  all 
times,  and  their  accunusy  and  safe  custody  are  pro- 
vided for  in  the  most  anxious  and  perfect  manner. 


CHAP.  VI. 

OFFICES  AND  OFFICE-MARKS  IN  THE   COURT  OF 

SESSION. 

Of  these,  it  is  highly  material  the  young  practi- 
tioner should  have  a  clear  and  distinct  notion  ;  and 
there  is  therefore  annexed,  for  his  use,  a  List  ofciU 
the  Lords  of  Session  since  the  Revolution^  and  a 
Table  of  the  names  of  all  the  Principal  arui  Dqpute- 
Clerks  of  Session^  and  of  their  respective  office- 
marks^  from  abovt  the  same  period  to  the  preseiA 
time  t. 

Until  the  General  Register-House  was  erected, 
about  forty  years  ago,  the  more  ancient  and  valuable 

♦  1.  and  «.  G^.  IV.  c.  38,  J  27; 
f  Appendix,  No.  XII.  and  XIII. 
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records  were  deposited  in  keeping  places  in  the 
Csstle  of  Edinburgh,  and  in  what  was  called  The 
Loigh  JParUameni^Ilouse.  As  to  the  more  modem 
parts  of  the  records  and  processes,  they  were  plai^ 
in  constant  jeopardy,  by  being  dispersed  in  flats  of 
houses  in  the  Old  Town  of  Edinburgh;  Durie's 
lAce,  with  its  keeping  places,  being  in  one  close  or 
court,  and  Mackenzie's  and  Dalrymple's  offices  in 
others  Still  the  distinction  of  the  three  chambers 
or  piacea  of  the  session  was  attended  to ;  in  each  of 
^bkh  there  were  two  Principal  Clerks,  two'  Depute- 
Qerks,  two  correspoiiding  assistants  for  the  Inner- 
House,  and  two  for  the  Outer-House,  with  the  re- 
spective extractors  and  keepers  of  records.  The  same 
distinction  was  carefully  observed  when  the  records 
and  various  offices  canie  to  be  removed  to  the  Gene^^ 
n/  Register-House,  and  still  exists  in  all  particulars, 
except  as  to  the  extractors,  and  the  keepers  of  the  re- 
gisters of  deeds. 

Referring  to  the  Table  in  Appendix  *,  the  young 
practitioner  will  please  attend,  that  the  two  Principal 
Clerks,  and  their  respective  assistants  or  closet-keep- 
ers for  the  Inner-House,  as  well  as  the  two  Depute- 
Clerka,  with  their  respective  assistants  or  closet-keep- 
ers for  the  Outer-House,  now  composing  Durufe 
effice^  occupy  qrartments  in  the  west  division  up  stairs 
^  the  General  Register-House.  The  Principal  and 
other  clerks  and  assistants  of  Mo^kenzi^s  office  oc- 

*  Appendix,  No.  XIII. 
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cupy  similar  apartments  also  in  the  west  drrisioiiy  on 
the  floor  immediately  below  ;  and  the  Principal 
Clerks,  depute-clerks  and  assistants  of  DabrymfMs 
office  occupy  apartments  in  the  east  end  parallel  to 
Mackenzie's. 

Upon  occasion  of  the  division  of  the  Comt  into 
two  chambers,  in  the  year  1808,  each  of  the  three 
offices  of  clerkship  was  divided  ;  the  senior  Prvnci- 
pal  Clerk  in  each  of  Dune's,  Mackenzie's  and  Dal- 
rymple's  offices,  with  his  corresponding  depute^lerk 
and  assistants,  being  appropriated  to  processes  de- 
pending in  the  First  Division  ;  and  the  remaining 
three  Principal  Clerks,  with  their  corresponding  de- 
putes and  assistants,  being  attached  to  the  Second 
Division ;  but  without  prejudice  to  the  Principal 
Clerks  officiating  in  either  division  of  the  Court. 

Prom  this  arrangement,  it  follows,  that  if  a  cause 
is  brought  into  Court,  it  must  be  placed  in  the  office 
of  a  clerk  of  the  division  in  which  it  is  meant  that 
it  should  depend. 

Before  the  division  of  the  Court,  a  pursuer  might 
originate  an  Outer- House  process  in  the  office  of  any 
one  of  the  six  Outer-House  clerks ;  and  if  an  Inner- 
House  one,  he  might  do  the  same  in  the  office  of  any 
one  of  the  six  Principal  Clerks.  If  in  the  course  of 
the  process  it  was  removed  from  the  Outer-House  by 
petition  or  otherwise  to  the  Inner-House,  he  might 
make  any  one  of  the  two  Principal  Clerks  of  the  ge- 
neral office  in  which  he  had  brought  his  suit,  clerk  to 
the  process  in  the  Inner- House  ;  and  in  the  case  of 
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his  requiring  an  extract,  he  might  employ  any  one  of 
the  ax  or  eight  extractors  of  the  general  office  in 
which  the  process  depended,  but  he  could  not  make  a 
Principal  Clerk  or  extractor  of  Durie's  office  or  Mac- 
kensie*s  Office,  clerk  or  extractor  to  a  process  which 
had  originated  in  the  office  of  an  Outer-House  clerk 
of  Dalrymple's  office ;  and  vice  versa. 

The  same  course  might  be  followed  if  a  process  had 
originated  in  the  Inner- House  :  it  could  only  be  re- 
mitted to  a  depute*clerk  of  the  same  general  office, 
and  could  only  be  extracted  by  an  extractor  of  that 
general  office.     There  is,  of  course,  now  no  longer 
any  choice  of  extractors,  and  no  room  for  selection  or 
doubt  as  to  who  shall  be  Principal  Clerk  to  a  process 
which  has  originated  in  the  Outer-House,  or  vice 
vena  ;  because,  since  the  division  of  the  Court,  each 
Principal  Gerk  has  just  one  corresponding  depute- 
elerk  in  the  Outer-House,  and  the  extractors  occupy 
one  department,  and  act  indiscriminately  for  all  the 
offices. 

But  as  frequent  and  daily  reference  is  made  to  the 
warrants  of  extracted  decrees,  and  to  processes  which 
have  been  allowed  to  fall  asleep,  or  to  lie  over  unex- 
tneted,  the  young  practitioner  should  be  ready  to 
trace  out  these  with  the  least  possible  expense  to  him- 
self, and  the  least  trouble  to  the  clerks  of  court  and 
keqpers  of  records,  by  making  himself  acquainted,  tiot 
only  with  the  present  office-marks,  of  which  there  are 
always  twelve,  i.  e.  three  for  the  Inner,  and  three  for 
the  Outer  House  of  each  division  of  the  Court,  but  be 


158  OFFICES  AND  OFFICS-MARM  [tIT.  I. 

able  to  trace  these  back  for  at  least  the  years  of  the 
long  prescription.   With  this  view,  let  him 
of  Ngiiiar.    be  aware,  that  in  each  of  the  three  general 
offices  the  initial  letter  of  the  surname  of 
the  senior  Principal  Clerk  formed  always  the^n^  let- 
ter of  the  mark  of  all  extracts  of  deeds,  probative 
writings,  and  instruments  of  protest,  recorded  in  the 
register  of  that  general  office  ;  and  the  initial  letter 
of  the  junior  Principal  Clerk  of  the  same  office  the 
seoofid.  Thus,  to  take  the  period  of  Ist  January  1695 
to  start  with.     Mr  Alexander  Gibson  of  Hwrie  *  was 
the  senior  Principal  Clerk,  his  brother  George  bdng 
the  junior  Principal  Clerk,  of  one  of  the  divisions, 
then  and  ever  since,  accordingly,  called  Jhirufs  t^ioe. 
Hie  offiee-maric  of  deeds  then  recorded  in  that  office 
was  G.  G.     But  Mr  George  Cribson  having  died  in 
16979  ^ss  succeeded  by  Mr  James  Hamilton  qi  Pen- 
caitland,  and  the  office*mark  for  regiatered  deeds  be- 
came G.  H.  t.  e.  Gibson— Hamilton.     On  *l8t.  No- 
vember I7IS9  Mr  James  Robertson,  advocate,  haraig 
succeeded  Mr  Hamilton,  the  offioe»mark  for  regis- 
tered deeds  in  Durie^s  office  became  G.  R.,  t.  e.  Gib- 
son—Robertscm,  and  so  on  till  the  registers  of  deeds 
merged,  by  the  act  55.  Geo.  III.,  in  one  office*  under 
the  accurate  and  assiduous  charge  of  Mr  Tliomas 
Peat,  W.  S.,  as  principal  keeper,  and  two  assiatanta. 
At  the  same  date,  Ist  January  1695»  Mr  James 
Dalrymple  of  Kelloch  was  the  aemotj  and  Mr  Ro- 

•  Vide  AppeiMlur,  No.  XIIL 
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bert  Alexander  of  Fioreat  tixejtmior  Principal  Clerks 
of  another  division  or  office,  which  then,  and  ever 
sinoe,  was  accordingly  called  Iicdrympl/^9  i^fice^ 
The  office-mark  of  registered  deeds  of  that  office 
was  therefore  D.  A.,  i*  e^  D.  for  Dalrymple,  A*  for 
Alexander.  In  like  manner,  of  the  same  date,  1st 
Januarf  1695,  Mr  John  Mackenzie  of  Over  Cra- 
QMmd,  afterwards  of  Delvine,  was  the  senior  Princi- 
pal Oeii  of  the  other  chamber  or  office ;  hence,  then, 
and  ever  since,  called  Mackenzie's  affice  ;  and  Sir 
James  Justice  of  Easter  Crichton  was  the^ntor 
ftindpal  Cleric  of  that  office.  Of  course,  the  office- 
maik  of  the  roister  of  deeds  of  that  office  then  was 
M'K.  J.,  i.  e.  Mackensie^Justice.  The  mark  in 
every  one  of  the  offices  was  consequently  changed  as 
often  as  any  one  of  the  Principal  Clerks  of  an  office 
died  or  lerigned ;  the  initial  letter  of  the  siensor  clerk's 
name^  fhr  the  time,  being  always  placed  in  the  office- 
mark  bafinre  that  of  the^^ior. 
With  regard,  again,  to  the  offhs^mark*  qf  processes^ 
the  rule  for  affixing  them  was,  and  still  is, 
to  distinguish  the  office  of  the  Prumpal 
Clerk  of  a  p^icular  .process,  by  the  initial  letter  of 
his  own  surname  only,  and  the  extract  of  all  decrees 
sod  acts  by  the  initial  of  his  sumame,,/ZjAm^  hy  the 
initial  letter  of  that  of  the  other  Principal  Clerk  in 
ibe  same  general  ofl^ce.  In  Duru^s  iffiM  at  pre* 
sent,  for  example,  Mr  Buchanan  and  Sir  Robert 
Dundas  are  the  two  Principal  Clerks ;  Mr  Buchanan's 
office-mark  is  therefore  either  simply  B.  or  B.  D., 
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i.  e.  JSuchanan,  or  Buchanan^^Dundas.  And  the 
offiee-mark  of  Sir  Robert  Dundas  is  just  the  con- 
verse, D.  or  D.  Bm  i.  e.  Dundas^  or  DundUu— 
Bmhanan. 

The  corresponding  office  in  the  Outer-House  to 
Sir  Robert  Dundas's  office  is  that  of  Mr  John  Frin- 
gle,  depute-derk,  both  being  attached  to  the  First 
Division  of  the  Court,  and  the  Outer-House  office- 
mark  is  accordingly  P.  for  Pringle^  or  B«  D.  P.  for 
BuchananF^^DundaS'^I^ngle  ;  the  initial  letters  of 
the  Principal  Clerks  of  the  same  general  office  being 
put^^  to  distinguish  it,  and  the  B.  put  before  the  D. 
because  Mr  Buchanan  is  the  senior  of  the  two  Prin- 
cipal Clerks  of  Durie's  office.  The  corresponding 
Outer-House  office  to  Mr  Buchanan's  is  that  of  Mr 
Adam  Wilson,  depute-clerk,  both  being  attached  to 
the  Second  Division  of  the  Court.  The  Outer- 
House  maik  of  that  office  is  accordingly  W.  for  Wil- 
son, or  B.  D.  W.  for  Buchanan-~Dundas«— Wilson. 
The  office-marks  both  in  the  Inner  and  Outer  House 
of  Mackenzie s  and  Dahrtfnipl^s  offices  are  affixed 
according  to  the  same  rules. 

It  frequently  happens,  therefore,  if  a  process  de- 
pends for  many  years,  that  the  office»marks  are 
changed  two  or  three  times  over.  But  by  means  of 
the  annexed  table,  if  either  from  an  entry  in  the 
minute-book,  a  step  of  process,  or  otherwise,  one 
can  discover  the  initials  or  mark,  the  office  may 
readily  be  found,  and  the  deed  or  process  traced  and 
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discovered  with  the  greatest  faciUty,  even  for  the 
long  period  embraced  by  the  table  *. 

fiut  there  is  another  circnmstance,  which  it  is  ma- 
terial the  young  practitioner  should  keep  in 

Lads  Or-  , 

AnarytD       vicw,  namely,  that  every  process  m  the 


Outer-House  depends  before  one  or  other 
of  the  Lords  Ordinary  who  officiate  there,  and  that 
each  of  these  Lords  has  not  only  his  oum  particular 
handroU  for  all  the  causes  depending  before  him  as 
Oidmary,  but  the  Outer-House  clerks  class  and  ar- 
range the  processes  in  their  several  offices  or  dosets, 
from  the  time  they  are  first  entered  in  the  Outer- 
Hmue  printed  roUs  until  finally  disposed  of,  accord- 
ing to  the  names  of  the  respective  Lords  Ordinary 
before  whom  they  depend.  .  The  name  of  the  Lord 
Ordinary,  as  well  as  the  name  of  the  clerk,  and  the 
office-maik,  must  therefore  be  kept  in  constant  recoU 
lection  by  the  practitioner  during  the  dependence  of 
a  process. 

This  wiU  also  tend  greatly  to  facilitate  searches  for 
such  processes  as  have  fallen  asleep,  or  have  been  al- 
lowed to  lie  over  unextracted  \  because,  while  in  this 
state,  they  are  generally  classed  and  arranged  by  the 
cleiicB  in  general  bundles  under  the  name  of  the  Lord 
Ordinary.  It  is  even  of  use  often  in  searching  for 
an  old  process,  to  ascertain  by  whom  the  original 
Lord  Ordinary  to  a  process  was  succeeded  as  judge. 

*  Appendix,  No.  XIII. 
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ne  List  of  the  Lords  since  the  Revolution  is  there- 
fore annexed  in  Appendix  *• 

But  while  processes,  not  extracted,  remain  under 
^  the  charge  of  the  clerks  thereto,  in  their 

The  Keeper  ^ 

bf  the  judi-     several  closets,  and  may  readily  be  traced 

del  Reoofde  ,       ^ 

cTtike  covrt  out  and  referred  to  in  the  manner  just  de- 
^  tailed,  some  arrangements  were  in  con- 
tfflnplation,  as  to  the  more  ancient  of  them,  and  also 
as  to  the  actual  extracting  of  the. decrees  in  all  such 
of  them  as  admit  of  it.  By  55.  Geo.  III.  cap.  7Q» 
and  1.  and  2.  Geo.  IV.  cap.  38,  §  2S,  provision  was 
accordingly  made  for  progressively  arranging  and  pre- 
serving the  warrants  of  extracted  decrees  in  a  r^- 
lar  series.  Indeed,  now  that  the  extract  of  the  de- 
cree is  not,  as  of  old,  a  transcript  of  the  process  bound 
up  in  a  book,  but  a  mere  abstract  of  the  claim  and 
decemiture,  r^erring  to  the  %oarrants  as  in  the  cus- 
tody qf  the  CowrtyfoT  the  detaU  of  the  proceedings^ 
the  necessity  of  some  regulation  on  this  head  was  ob- 
vious. These  were  accordingly,  in  July  1815,  placed 
under  the  charge  of  Mr  J^mes  Davidson,  as  Keqfsr 
qfthe  Judicial  Beoords  ;  whose  systematic  arrange- 
ments cannot  fail  to  ensure  every  fisuality  to  practi- 
tioners in  seayching  for  and  exawning  the  wamots 
of  all  extracted  decrees. 

*  Appendix,  No.  XII. 
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CHAP.  I. 

OF  THE  LORD  ORDINAHV  ON  THE  BILLS,  AND  THE 
BUSUIS89  OP  THE  BILL-CHAMBER  IN  GENERAL. 

51.    It  has  been  already  noticed  that  this  cham- 

r 

oer  k  coeval  with  the  institution  of  the  College  of 
Jnitice  itself*  It  is,  in  fact,  a  court  composed  of  one 
Judge  only^  designated  the  Zard  Ordinary  on  the 
Bittif  hot  that  Judge  acts  under  a  delegation  of  the 
powers  of  the  whole  Lords  *  in  all  matters  that  do 
aot  admit  of  delay,  or  that  are  for  convenience,  or, 
by  ipeciil  statute,  placed  under  his  jiuisdiction.  In 
time  fxT  aession,  the  jmioT  Lord  Ordinary  officiates 
IB  this  capaeaity  permanently  \  but  in  times  of  vaca- 
tioii  and  necess,  all  th^  thirteen  ordinary  Judges 
officiate  aa  Ordinaries  <m  the  Bills  by  turns,  each  for 
a  week  at  a  time; 

*  Pp.  24.  and  SG.  9vpra, 
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§  2.  The  BtU-Chamber  is  kept  in  the  General 
Register-House,  west  end ;  and  the  duty  is  perform-, 
ed  by  the  Lord  Ordinary  every  lawful  day,  either  in 
Court,  or  at  the  Judge's  own  chambers,  as  may  be 
found  most  convenient.  Every  lawful  day,  except 
Monday  in  time  of  session,  is  a  biU  day  ;  but  in  va- 
cation and  recess  Tuesday  and  Thursday  only. 
Other  days  are  considered  extra  daysy  and  a  small 
additional  fee  is  exigible  by  the  clerks.  Even  on 
bill  days  there  are  certain  office  hours  set  apart  for 
performing  the  duty  of  the  Bill-Chamber ;  and  if 
business  is  required  to  be  done  at  other  hours,  these 
also  are  considered  extra.  The  practitioner  will  do 
well  to  make  himself  acquainted  with  them. 

%  3.  A  bin  may  be  defined,  a  petition  praying 
for  letters  under  the  King's  signet,  conceived  in  the 
same  terms.  In  other  words,  it  is  the  draft  of  the 
letters  or  summons^  and  the  Bill-Chamber  is  the  fo- 
rum  for  passing  or  refusing  the  bill  or  draft  in  some 
cases,  and  in  others  for  revising  and  adjusting  it.  The 
far  greater  part  of  all  letters  of  diligence,  whether  in 
security  or  for  execution,  real  as  well  as  personal, 
necessarily  pass  through  this  ordeal.  Many  sum- 
monses are  in  the  same  predicamient,  particularly 
when  an  abridgment  of  the  inducia^  or  some  other 
privilege,  is  prayed  for.  Here,  also,  arrestments  m 
security  are  loosed,  and  caution  found  in  charges  of 
lawborrows.  It  is  here,  above  all,  that  bills  of  advo- 
cation and  suspension,  in  order  to  review  the  judg- 
ments of  inferior  courts,  are  considered ;  and  that 
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the  diligence  of  execution  is  stayed,  and  wrongs  at- 
tempted to  be  done  are  interdicted.  In  time  of  va« 
cation  and  recess,  the  Lord  Ordinary  on  the  Bills  is 
also  judge  in  all  matters  of  sequestration  under  the 
bankrupt  statutes,  or  regarding  the  appointment  of 
inferior  judges  ad  interim. 

^  4.  In  these  last-mentioned  matters,  the  assistant 
of  the  Principal  Clerk,  who  is  cleik  to  the  sequestra* 
tion,  or  to  the  application,  attends  the  Lord  Ordinary 
on  the  Bills,  either  with  or  without  the  agent,  as  oc- 
casion may  require,  the  Bill-Chamber  clerks  having 
nothing  to  do  with  this  department.   But  all  the  pro^ 
oeedingsqf  the  £01-^  Chamber  are  cared  for  by  the 
clerk  to  the  bills,  whose  duty  it  is  to  attend  the  Lord 
Ordinary  daily  with  the  bills  of  suspension  and  other 
proceedings ;  and  to  write  out  the  interlocutors,  and 
enter  an  abstract  of  the  same  in  the  minute-book  and 
procedure-book,  so  as  to  be  patent  to  the  practitioners 
at  the  next  Bill-Chamber  hour  *.   When  bills  of  sus- 
pension are  presented  at  extra  hours,  the  agent's  pre- 
sence is  frequently  necessary ;  and  he  must  also  at- 
tend along  with  the  clerk  to  the  bills  in  unusual 
cases,  or  when  the  Lord  Ordinary  requires  explana- 
tions in  point  of  fact. 

§  5.  In  cases  where  discussion  ensues,  and  the 
Lord  Ordinary  orders  a  viva  voce  debate,  the  clerk 
to  the  bills,  or  the  Lord  Ordinary's  clerk  must  at- 
tend with  the  proceedings,  and  be  ready  to  write  out 

«  Actfl  of  Sederunt,  9th  Norember  1680,  20th  Norember  1711, 
§  S:  ttid  14tb  June  1799,  §  a     Appeodiz,  No.  XV. 
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the  interlocutor  ;  and  it  is  the  duty  of  the  agent  also 
to  attend  the  Lord  Ordinary  with  or  without  ooun- 
uelf  aa  his  Lordship  nuiy  direct. 

If  the  Lord  Ordinary  should  deem  it  necessary  to 
report  a  CMe  to  the  Court,  the  aigent  must  instruct 
counsel  to  support  or.  oppose  the  bill,  as.  the  case  may 
require.  The  same  thing  is  necessary  when  the  in- 
terlocutor of  the  Lord  Ordinary  on  the  Bills  is  sub- 
mitted to  review  of  either  division  of  the  Court, 
with  this  difference,  that  the  proceedings  are  trans* 
mitted  from  the  Bill-Chamber  to  the  closet  of  one 
of  the  Principal  •  Clerks  of  Session^  who  becomesi 
in  this  case,  the  clerk  to  the  proceedings.  It  is  a 
Principal  Clerk  of  Session,  accordingly^  that  attends 
to  this  discussion,  and  writes  out  the  interlocutor. 
But  if  the  interlocutor  of  the  Court  be  one  remit-: 
ting  to  the  Lord  Ordinary  on  the  Bills,  or  which 
resolves  into  a  passing  of  the  bill,  the  whole  proceed* 
ings  are  retransmitted  to  the  Bill«-Chamber,  and  the 
clerk  to  the  bills  becomes  once  more  clerk  to  the 
proceedings, 

§  6.  The  clerks  to  the  bills  at  present  divide  the 
duty ;  Mr  Miller  exclusively  taking  the  charge  of 
the  proceedings  in  all  bills  of  suspension  and  bills  of 
advocation,  while  Mr  Mercer,  besides,  in  general, 
writing  the  deliverances  upon  the  plack  bills  at  of* 
fice  hours,  attends  exclusively  to  bills  for  loosing  of 
arrestments,  and  to  the  caution  to  be  found  therein, 
as  well  as  in  letters  of  lawborrows  ;  and  he  further 
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keepB  the  register  of  abbreviates  of  adjudications,  and 
of  signatures,  and  homings  against  superiors  *. 

$  7*  In  the  case  of  bills  of  suspension  and  bills 
of  adyocation,  discussion  generally  takes  place  ;  and 
the  young  practitioner  must  inform  himself  how  the 
business  is  conducted.  To  render  this  easy  for  him, 
he  has  only  to  advert  that  various  official  books  are 
employed  in  the  Bilt^Chamber,  applicable  to  difierent 
stagies  of  the  proceedings,  and«that  these  are  at  all 
times  open  to  his  inspection.  The  principal  of  these 
are,  1.  A  monthly  roll ;  2.  A  minute-book ;  9.  A 
procedure  book ;  4.  A  caption-book ;  5.  Receipt 
books ;  and  6.  A  book  containing  the  list  of  bonds  of 
caution.  The  minute  details,  however,  can  only  be 
learnt  by  careful  and  practical  observation. 


CHAP.  11. 


PLACK  BILLS. 


5  1.  Anciently  a  plack^  or  four  pennies  Scots, 
equal  to  one-third  of  a  penny  Sterling,  was  the  fee  pay- 
able to  the  clerk  to  the  bills  upon  all  bills  whatsoever. 
The  plack  having  ceased  to  be  in  use  as  a  coin, '  the 
next  highest  denomination  of  coin,  viz.  a  hawbie^  or 
halfpenny  Sterling,  was  paid  at  passing  each  bill. 
The  fees  upon  bills  of  advocation  and  bills  of  suspen- 
sion were  in  process  of  time  increased  \  but  it  was 

♦  P.  1 12,  iupra. 
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not  until  1789»  that,  for  reasons  stated  in  the  act  of 
sederunt  11th  March  of  that  year,  the  fee  was  raised 
to  one  penny  Sterling  upon  the  other  bills,  and  hence 
still  called  Plack-Bills.  A  fee  of  fourpence  Sterling 
had  previously  been  payable  for  such  bills  as  were 
presented  at  extra  hours,  and  this  was  raised  by  the 
same  act  to  sixpence  Sterling.  By  act,  9th  July 
180S,  the  fee  was  made  threepence  Sterling  for  all 
bills  presented  at  regular  office  hours,  and  (me  shil- 
ling Sterling  for  those  presented  at  extra  horns.  And 
by  act  of  sederunt  19th  December  1812,  an  addi- 
tional fee  of  threepence  on  each  single  bill  presented 
during  office  hours,  and  of  sixpence  on  every  such 
bill  presented  after  office  hours,  was  declared  to  be 
payable. 

§  2.  All  bills  are  addressed  to  the  Lords  of  Council 
and  Session,— narrate  the  ground  of  debt,  or  other 
circumstances,  from  which  the  prayer  or  conclusion 
is  meant  to  be  deduced ;  and  the  will  of  the  letters 
is  always  measured  by  the  prayer  and  deliv^imce  of 
the  bill,  which  is  just  the  draft  of  the  letters.  It  is 
not  necessary  for  the  writer  to  the  signet  to  agn 
these  bills  ;  it  is  enough  to  mention  at  the  end  the 
name  of  the  writer  in  these  or  similar  words:— 
'  D.  K's  bill.' 

§  3.  Of  these  bills  there  is  a  great  variety  ;  and 
one  or  two  practical  examples  of  their  form,  and  the 
manner  of  passing  them,  will  perhaps  tend  to  render 
the  matter  intelligible  to  the  young  practitioner.  Of 
the  highest  clas^  are  the  letters  of  homing  and  cap* 
tion. 
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-  Hie  SMomug  atre  eseamples : 

r 

Bill/or  Homing  on  a  SheriffTs  precq^. 

Mt  Losds  of  CouNqiL  and  Session,  Unto  yoar  Lord« 
ships^  humbly  means  and  shews  your  seryitor»  A.  B.y  in 
C^  That  upon  the  lOth  day  of  March  1825,  the  complain- 
er  oibuuned  decree  and  sentence,  at  his  instance,  before  the' 
Sheriff-deputie  of  Fifeshire,  against  G.  H.  in  J.,  decerning 
and  ordainiiig  him  td  make  payment  to  the  cotnplainer  of 
€bt  mai  if  FMy  pounds  Sterling,  being  the  amount  of  an 
womm  of  fioniisbiftgls  by  tlie  coinplAlner  td-  Jiilh,  and  vo^ 
IMI  tberelrf  Mocer  the  letb  dpiy  of  Nbvlember  18^  du** 
raig  4^  Mt  fisjhnelst  (ber^^  with  the  sitiu  pf  MfA^.  l^ 
Sterling  of  expenses  c^plen,  and  10s.  SteidingOjf  expense 
of  extracdng  the  decree;  as  the  same,  containing  the  said 
Sheriff's  precept  in  the  end  thereof,  here  to  shew  will  tes- 
tify. 

HfiftEFOBE  I  beseech  your  Lop^ddhipB  for  Ifetibars  of 
homing  and  poinding,  at  my  instance,  in  th^  pre- 
mises, in  common  form. — According  to  Justice^ 

&c 

D.  E.'s  Bill. 

Altfaottgk  it  is  not  necessary  that  these  bills  should 
be  tery  finely  wvitten^  or  that  the  dates  and  sums 
^liovidb^  in  words  at  lerogth,  yet  it  is  esu^iitttdly  Ae^ 
ceanry  that  the  figures  and  ol^r  particiilars  \§e  a€- 
cunto;  bdorasetherhiil  is:  die  nftedaure^  of  tJhe  Utters 
ibt  follow,  upon  it,  and  any  discrepancy  bstweeai  the 
tma  snglit  be  fotd  to  the  diligenoi. 

Obsene  dbo,  that  the  player  of  the  biH,  if  grant* 
ed,  18  the  wbrrant  fd?  the  mil  of  the  tetters ;  and  dr 
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though,  in  practice,  the  words,  *  homing  and  poind- 
'  ing,'  &c.  include  the  lesser  diligence  of  anestment, 
yet,  whenever  any  variety  in  the  diligence  occun) 
whether  as  to  its  own  nature,  or  to  the  situation  of 
the  debtor  or  defender,  as  residing  furth  of  Scotland, 
or  otherwise,  it  is  necessary  to  take  care  that  the  prayer 
be  framed  in  a  sufficiently  broad  manner  to  wairant 
a  suitable  wiB  in  the  letters  or  summons. 

The  extract  of  the  sheriff's  decree,  containing  hii 
precept  to  poind  and  arrest,  annexed^  or  a  separate 
sheriff's  precept  containing  these  warrants,  must  be 
produced  along  with  this  bill :  And  it  will  be  ob> 
served,  that  the  days  of  charge  upon  the  sheriffs 
precept,  which  are  fifteen,  must  have  elapsed  before 
passing  the  bill ;  but  it  is  not  necessary  that  an  exe- 
'  cution  of  charge  under  the  hand  of  a  sheriff-officer 
should  be  produced. 

The  bill  is  usually  written  across  the  face  of  a 
sheet  of  paper,  so  as  to  leave  the  outside  blanL  It 
is  folded  longwise,  and  then  rolled  round  the  decree 
or  precept,  which  is  its  warrant.  This  is  necessary  to 
prevent  confusion,  by  having  the  bill  separated  from 
its  warrant  and  mixed  up  with  others,  of  which  there 
areagreatnumber  dailypresentedat  the  Bill-Chamber. 
The  writer's  clerk  should  carry  the  bill  and  warrant  to 
the  Bill-Chamber  at  the  usual  hour  allotted  for  that 
purpose,  and  be  ready  to  co-operate  with  the  cleik 
of  the  bills  in  comparing  the  bill  with  the  warrant, 
and  receive  back  the  warrant.  Unless  there  is  a 
press  of  business,  he  should  at  the  same  time,  and  at 
farthest  at  the  next  Bill-Chamber  hour,  receive  back 
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the  pMsei  bilL  Tbb  is  preferabb  to  the  slovMly 
poetiee  0f  sendiiig  these  bya  porter^  or  leaving  them 
in  the  letter-box  of  the  offiee^  at  the  hazard  of  mis- 
Isyo^  the  warrant,  and  other  rides.  If  the  hill  cali- 
not  be  presented  at  the  reguhur  hour,  the  fee  is  ex- 
tra, and  there  may  be  time  lost  in  seeking  the  clerk 
to  the  bills. 

The  dezk  proceeds  to  take  up  these  bills,  as  near 
as  iBVf  b^  in  the  order  in  which  they  are  presented, 
one  by  one,  and  having  compared  the  biU  with  the 
ivBRant,  writes  on  its  back  the  following,  or  a  simi-r 
hr  deiivenmee : 

<  ApadJEdiB^— 18th  May  lS2&.—Fiaiyipeiiiwr ;  Be- 
'  cause  the  Lords  have  seen  the  precept.' 

(Signed)    .    *  Ja.  MsBcia.' 

if  the  precept,  or  other  warrant,  is  informal  or  de- 
fective, it  is  the  duty  of  the  writer  to  the  signet,  as 
well  as  of  the  clerk  to  ^the  bills,  to  abstain  from 
passing  the  bill.     If  the  matter  is  merely  doubtful, 
it  should  be  submitted  to  the  Lord  Ordinary  on  the 
Bills,  who^  if  the  point  be  nice,  will  report  it  verbally 
to  the  Lords,  aiid  either  pass  or  reiuse  the  bill  as 
shall  be  deemed  proper  and  consonant  with  legal 
£ornL    For  although,  by  the  act  53.  Geo.  III.  c.  64, 
S  17^  the  ceremony  of  the  Lord  Ordinary  on  the  Bills 
com^r-s^gning  every  deliverance  upon  the  back  of 
tfaeae  bills  ip?as  declared  no  longer  necessaryin  ordinary 
cases,  yet  cases  of  doubt  or  difficulty  were  left  upon 
the  ancient  footing.     The  act  bears,  *  That  the  in- 

M  2 
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*  ^orsailion  of  the  clerk  to  the  bflk  officiitiig  ftr  the 
^  time  on  such  bills,  usually  called  pbxck-biBs^  diall 
^  be  sufficient  without  the  subscription  of  the  Letd 

*  Ordinary,  eaxc^  in  cases  uxftere  a  dauint  or  diffi- 
^  ckHy  shaU  occur  to  the  clerk  to  the  bills,  which  he 
'  shall  report  to  the  Lord  Ordinary,  whose  subscrip- 

« 

'  tion  shall  then  be  necessary/ 
'  Suppose,  ^or  example,  that  a  protest  npon  a  hill 
hias  been  duly  registered  in  the  sheriff-court  books, 
and  the  sherifPs  precept  granted  diereon ;  bat  dttt 
BO  execution  of  charge  has  followed  withm  six  yein : 
such  a  precept,  if  presented  as  the  wammt  of  a  bill 
for  a  homing,  iifter  the  six  years.had elapsed^  would 
be  refused  as  a  matter  of  coarse,  and  the  l>iU  held  as 
prescribed  *.  Indeed,  even  although  a  charge  by  a 
sheriff's  ofBcer  should  appear  to  have  been  given  with- 
in the  six  years,  and  an  execution  thereof  returned 
by  him,  effect  would  scarcely  be  given  to  that  act,  so 
as  to  prevent  the  bill  from  prescribing ;  and  the  clerk 
to  the  bills  would,  at  any  rate,  probably  demur  to 
passing  the  bill,  after  the  elapse  of  more  than  six  years, 
without  previously  reporting  the  difficulty  to  the  Lord 
Ordinary. 

Other  Cases  may  be  readily  figured  \  sucft  as  an 
extract  of  a  deed  which  contan^d  a  clause  of  regis- 
tration ftyr  preservation  ovdy  ;  or  an  extract  of  one 
which  had  been  recorded  only  a^  a  probative  writ ; 
or  an  extract  of  a  justice  of  peace  decree  ;  and  some 
others  which  are  not  sufficient  warrants  for  homings. 

•  Pj).  141-144  siipra. 
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Hie  IMf  thuf  passed,  k  next  eonveited'  into 

f    < 

Tke  Letters  (f  H&niifig* 
GtoRGE  the  Fourth,  by  the  grace  of  God,  of  the  ITnitecl 

_  •  •  •  

KiDgdoiB  of  Great  Britain  and  Ireland,  King,  Defender 
o£the  Faith,  To  .messengers-at-arm^ 

oar  Sherifi  in  that  part,  conjunctly  and  seyerally,  spe^ 
cially  constituted,  greeting:  Whereas  it  is  humbly  meant 
and  shewn  to  us,  by  our  lovite  A.  B.  in  C,  That  upon 
the  tenth  day  of  March  Eighteen  hundred  and  twenty-five 
years,  the  complainer  obtained  decree  and  sentence,  at  his 
instance,  before  the  Sheriff-depute  of  Fifeshire,  against  G. 
H.  in  J.,  decerning  and  ordaining  him  to  make  payment 
to  the  complainer  of  the  sum  of  Fifty  pounds  Sterling, 
being  the  amount  of  an  account  of  furnishings  by  the  com- 
plainer to  him,  and  interest  thereof  since  thei  sixteenth  day 
of  ItoTember  Eighteen  hundred  and  twenty-four  years, 
during  the  not  payment  thereof  with  the  sum  of  Two 
pounds  ten  shillings  Sterling  of  expenses  of  plea,  and  Ten 
shillings  Sterling  of  expense  of  extracting  the  decree ;  as 
the  same,  containing  the  said  sheriff's  precept  in  the  end 
thereof^  shewn  to  our  said  Lords  of  Council  and  Session, 
hath  testified.     Our  will  is  herefore,  and  we  charge 
you.  That  on  sight  hereof  ye  pass,  and,  in  our  iiame  and 
authority,  lawfully  command  and  charge  the  said  O.  H. 
pergonany,<Hr  at  hitf .dwcillitig^pUce,  to  milke  payment  to  the 
oompUoar^of  the  said  ptiooipal  sum  of  FiAypounds  Sfter- 
iiog^and  imteryst  ihc^of  from  and^c^  difjf^d.^ni^teefitU 
day  pf  No«uji;ot)f  r  Eighteen  hundred  and  tw^ty*five  years, 
till  payment,  together  with  the  aforesaid  sum  of  Two  pounds 
ten  shillings  Sterling  of  expenses  of  plea^  and  Ten  shil- 
lings Sterling  of  expense  of  extracting  the  jd^ree,  after  the 
form  and  tenor  of  the  said  decree  and  precept  in  all  p6int|5, 
within  fifteen  days  next  after  he  is  charged  by  you  thereto, 
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under  the  pain  of  rraelUon  and  of  potting  him  to  the  honi; 
wherein  if  he  fail,  the  said  space  being  elapsed,  that  im- 
mediately thereafter  ye  denounce  him  our  xAd^  put  him 
to  the  horn,  and  use  the  whole  other  order  against  him 
prescribed  by  law :    Attoub,  That  ye  lawfully  fence,  ar- 
rest, apprise,  compel,  poind,  and  distrain  all  and  sundry 
the  said  G.  H.'s  whole  moveable  goods,  g^r,  corns,  cat- 
tle, horse,  nolt,  sheep,  debts,  sums  of  moAey,  and  other 
moveable  goods  of  every  denomination,  poindable  or  dis- 
trainable,  pertaining  or  addebted  to  the  saidG.  H^  where- 
ever  the  same  can  be  found,  make  penny  thierec^  to  the 
avail  and  quantity  c^  the  foresaid  sums,  and  see  the  said 
A*  B.  completely  satisfied  and  paid  of  the  aiame,  after  the 
form  and  tenor  foresaid  in  all  points :  AccoBniNG  to  jus- 
tice ;  Aeeatt«e  *  y^  Lords  have  aeen  tke  precept  abaotmok^ 
tumedy  as  ye  will  answer  to  us  thereupon.     Which  to  do 
we  commit  to  you,  and  each  of  you,  full  power  by  these 
our  letters,  delivering  them  by  you  duly  executed,  and  in- 
dorsed again  to  the  bearer. — Given  under  our  Signet  at 
Edinburgh,  the  twelfth  day  of  May,  in  the  sixth  year  of 
our  reign  1825. 

£x  deliberatione  X)ominomm  Concilii, 
^^  (Signed)  D.  £. 

p»te  of  agoei.  Written  by  M.  N.,  my  clerL 

ing  in  figiim. 

This  homing,  (which,  tmless  of  mniaual  lenglhi  is 
always  written  upon  the  &oe  of  a  dbeet  of  paper,)  is 
carried  to  the  Signet-office  by  the  writer  to  Ae  fig- 
net*8  clerk,  at  the  usual  signet  hours,  wludi  are  fitnn 

*  N.  B.  The  bioame^  lAuem  one  is  specified  in  the  ddivManoe 
pMsing  the  bill,  is  alwayi  inserted  b  the  ezpede  letters  at  tUi 
place. 
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''eleireii  to  twelve  tor&Mmf  and  from  three  to  four  af- 
teraoon^  in  order  to  be  signeted.  The  Inll  is,  upon 
this  occaakm,  wrapped  round  the  letters,  for  the  same 
reason  that  it  is  wrapped  round  the  warrant  at  the 
fiiU*Chamber.  The  keeper  of  the  signet  having 
compared  the  letters  with  the  bill,  so  as  to  identify 

• 

the  one  with  the  other,  stamps  the  signet  upon  it  by 
the  screw-press  in  some  conspicuous  part  near  the 
end,  sad  writes  in  figures  the  date  of  signeting,  and 
at  tlie  same  time  enters  the  description  of  the  letters  in 
tile  minute4xKik  of  the  office  which  goes  on  cfec^tie  in 
diea^  simI  affiwda  an  ^ffiwtual  check  as  to  the  nature 
of  the  vrrit,  fuid  the  time  of  signeting.  The  keeper 
retains  the  bill,  and  redelivers  the  letters  to  the  ingi- 
ver,  who  at  the  same  time  pays  the  dues  of  s^eting. 
.  Ihe  bills  of  each  day  are  placed  in  a  file  or  roll,  as 
nearly  in  the  order  of  the  minute-book  as  may  be,  in 
case  of  reference  bemg  at  any  time  made  there^, 
either  as  a  check  upon  blunders  in  the  letters,  or  as 

a  warrant  for  an  extract  of  them. 

* 

And  here  it  may  be  observed,  that  an  extract^ 
with  a  will  beadng  the  same  date,  and  the  same  date 
of  signeting  as  the  principal  letters,  will  be  issued  at 
any  time»  howev^  distant,  and  is  just  as  good  awar- 
rant  to  duiffge  or  summon  as  the  ordinal  letters. 
But  if  executions  have  fdlowed  i^n  the  original 
leltecsy  these  letters  themselves  must  be  produced 
along  with  their  executions,  because  the  extract  will 
not  supply  the  original  letters  to  any  eflfect  but  to 
that  of  giving  a  charge  upon  the  extract,  wd  pro^ 
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iiecdiag  Bepantoiy  or  de  hmo^  just  as  if  the  extnct 
were  the  origiiial. 

In  the  cafte  of  a  sumaums  of  nmltipkppiadiiig,  or 
momons  of  €emo  banorum^  where  die  defenders  are 
pxoMTQm  and  dispersed,  it  is  convanient  to  signet 
two  or  more  duplicates  of  the  summons  ;  and  this  is 
done  at  the  jSognet-olBSee  as  a  matter  of  course,  upon 
jpnying  thediies  ofeach  duplicate ;  or  an  extract  of  die 
aum^aons;  j^  it  has  passed  on  a  bill,  may  be  taken  out, 
Jbaving  idle  same  date  and  signeting  as  the  fNrinc^. 
In  tibis  way  the  same  summons,  (for  whether  dopii- 
catesr  or  jextracts  they  Soon,  but  one  summons  tor  kl- 
iecB,)  may  be  .executed,  in  different  counties  or  pbces 
jcemote  from  eadi  cither,  at  the  same  time. 

.  .Theae  extracts  are  also  conTenienl  in  the  case  of 
W9p6nsion£^  .where  the  suspender  keeps  up  the  prin- 
icipal  letters,  the  ohargeir  being  authorised  by  the  re- 
gulations of  court  to  producje  an  extract  and  proceed 
upon  |t,  just  as  if  it  were  the  principal  letters  of  sus- 
pension *• 

The  extract  is  generally  written  out  by  the  assis- 
tant Jceepar  in  hisvcharacter  of  exi^uetor^  and  tfa^^ 
Somi  part  of  his  emoluments,  ^t  it  miu*  be  ^gned 
bya  writv  to  ^e  signet,  Und  signe^ed ;  and  in  pjnc- 
.  lao^  it  a  Moi  ngned  and  signeted^  as  a  ms^Mer  X)f  coui^e, 
of  Ihe  date  of  |the  origmal  letters^  the  aame  signet 
dues  being  payable  for  the  extract  as  for  tke  prmcU 
pal  letters. 

The  next  step  is  to  instruct  #  messenger^*arms 

•  A.  S.  let  January  1726,  §  8,  Appendix*  No.  XXIL 
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to  eneate  tiie  bcHPiMig.  Jik  m  usttiiUy  ^me  by  a 
letter  inclodng  the  faomiiig ;  and  the  messehger  pro- 
ceeds to  serre  the  debtor  wkh  a  copy  of  charge^  descri- 
bing himself  as  mess^nger-^t-arms,  and  the  warrant 
of  charge  by  its  date  and  ^igneting,  and  the  name  and 
designatioii  of  the  ch^ger  ;  a^d.he  tWeby  ch^xges 
the  deblor  to  ma]^e  p^xneut  of  th^  priocipa}  fuui, 

uitpi?e4^  and  eicp^ft^ei^  ^9|>«eified  m  the  honung^  with- 
in fifteen  dayv  lifter  the  diarge/  with  «ertification. 
It  if  4|ie' d«l^  ef  the  messengef  to  do  this  coireetly 
befin^  two  witnesses,  who  must  sign  the  eertifieate 
or  execnttcm  tiieteof  along  with  him.  If  he  attends 
to  the  narrative  of  the  homing,  and  to  the  will  as' rd- 
ferring  thereto,  he  can  scarcely  err ;  but  his  employer 
has  jio  opportujoi^y  of  Jcnowij^yg  whether  he  has  blun- 
dered^ serving  the  jeopy  or  npt^  until  hi$  blundjefs, 
if  he  sb^  haye  coijirait^d  any,  become  tlje  ground  of 
oEi^om  ^pf  » ]i?iljl  of  ipspepsioiv    Bu:f  if  is  tbp 

jed  by  :th0  nfessetiger,  and  Sw  t\M  i£  is  e^faclk  iboiv 
teci.  Ttis  exeeution  is  lisaaily  written  npon  ike 
buck  of  tile  ho^niflg;^    The'^tlowing  is  a  ibm  ef  ' 

^  * 

1  iohn  ThomsonV  med^ngeir  ht  arm^,  by  virtue  of  let- 
ters of  horning,  *  dated  and  sf gneted  the  twelfth  day  of 
May  Eighteen  hutidbed  and  twetity-five  yearsi  raljjed  at 
the  instance  of  A.  B.  in  C,  In  his  Majesty's  name  and  au- 
thority, lawfully  command  and  charge  you,  G.  Hf.  in  1.,  to 
nidce  paymetit  to  the  said complamer  of  flie  sum  of  riftjr 
pouncb  Sterling,  behig  the  amount  of  an  account  of  fur- 
nishings by  him  to  you,  and  interest  thereof  since  the  Six- 
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teeoth  day  of  NoVember  £ighteai  hondced  and  tv«n^^-fiMir 
years,  till  payment,  together  with  the  ram  of  Two  pounds 
ten  shillings  Sterling  of  eiq»enses  of  plea,  and  Tea  shil- 
lings of  expense  of  es^tracting  the  decree ;  all  specified  and 
contained  in  a  decreet  obtained  at  the  complainer's  in- 
stance before  the  Sheriffnlepate  of  Fifeshire  against  you, 
dated  the  tenth  day  6f  March  Eighteen  hundred  and  twen- 
ty-five years,  and  precept  raised  thereon ;  and  that  within 
'  fifteen  days  next  after  this  my  charge,  under  the  pain  of 
.rebellion  and  putting  of  yon  to  die  horn,  with  certification, 
coiifi>nn  to  said  letters.    This  I  do  upon  the  eighteeiidi 
'  day  of  May  Eighteen  b^indred  and  twenty-five  yean^  be- 
fore these  witnesses,  K.  and  L.,  both  residenters  in  Edin- 
burgh. 

(Signed)    John  Thomson. 

ExeeuiiOH  qfthe  above  Charge. 

Upon  the  eighteenth  day  of  May  Eighteen  hundred 
and  twenty-five  years,  by  virtue  of  the  within  written  let- 
ters of  homing,  raised  at  the  instance  of  the  within  de- 
signed A.  B.  in  C,  I  John  Thomson,  messenger  at  arms, 
passed,  and  in  his  Mqesty's  name  and  authority  lawfiilly 
commanded  and  charged  the  also  within  designed  G.  H. 
to  make  payment  to  the  said  A.  B.  of  the  within  mentiop- 
ed  sum  of  Fiffy  pounds  Sterlings  and  interest  thereof 
firom  and  since  the  sbcteenth  day  of  November  Eighteoi 
hundred  and  twenty-four  years  till  payment,  together  with 
the  within  mentioned  sum  of  Two  pounds  ten*  shillings 
Sterling  of  expenses  of  plea^  and  Ten  shillings  Sterling 
of  expense  of  extracting  the  decree  within  mentioned ; 
all  contained  in  and  due  by  the  decree  apd  precept  with* 
in  narrated,  and  that  within  the  space,  under  the  pain,  and 
with  certification,  conform  to  said  letters,  in  aS  points; 
a  just  copy  of  charge  whereof  I  delivered  to  the  said  G»  £L 
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a 

perBani%  appgchended ;  whidi  oapy  of  ctiaige  was  Mub- 
acnbed  by  me^  and  did  bear  the  date  hereof  date  iind  sig- 
neCiiy  of  the  said  letters,  with  the  witnesBes'  names  aiid 
dedignatioiis  SoUlaw'v^  preaept  at  the  pmoisesy  viz.  K. 
and  L^  both  resideiiters  in  Edinburgh. 

(SSgned)    John  .Thomson,  Me^r. 
(S^psed)    K.,mftieM. 

The  next  step  in  this  progress  of  diligence,  if  the 
dekor  does  not  pay  within  the  days  of  charge,  is  to 
denoonce  him  rebel  lor  his  disobedience,  and  put 
Imu  to  the  King's  horn.  This  may  be  done  either 
at  the  maii^et-cross  of  the  head  burgh  of  the  shire  in 
which  he  lives,  or  at  the  maiket-cross  of  Edinbui^. 


6.  HL  in  L  having  disob^ed  the  chavge  ghren  to  hin^ 
as  m  die  above  execution;  Therefere^  upon  the  eighth 
day  of  June  Eighteen  hundred  and  twenty-'five  yean,  I 
John.  Thomson,  messenger  at  arms, /laswd  to  the  market- 
cross  of  Edinbur^,  and  thereat,  after  crying  three  seve- 
ral o-yesses,  open  prodamatiim  and  public  reading  of  the 
iritlun  writteix  letters,  and  said  execution,  in  the  King^s 
Dame  and  authority,  I  denounced  the  said  O.  H.  his  Ma- 
jesty's rebd,  and  put  him  to  the  horn,  by  three  blasts 
thereof  as  use  is.  This  I  did  before  these  witnesses^  O. 
snd  P.,  bodi  residenters  in  Edmburgh. 

'(Signed)*  John  THO«aoN. 

(Signed)    O.,  wHnmi* 
P.,i0itaess. 

As  noticed  ebewherot  if  it  is  meant  to  accumulate 
the  whde  sums  and  interest  chai^^ed  for  into  «  priu- 
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cipal,  the  denunciation  must  be  at  the  inaiiLet^eitms 
of  the  head  burgh  of  the  shire  within  which  the  debt^ 
or  resides,  and  the  registratioh  in  the  particular  re- 
gister of  homings  for  thdt  shire.  In  that  ca[Se,  the 
execution  will  bear : — 

'  <  Passed  to  the  market-cross  oS  Cupary  head  bvrglk  tii 

<  the  sheriffdom  of  Fife,  within  which  shire  the  said 

<  O.  H.  lives  and  resides/ 

The  next  step  is  to  cause  register  the  homing 
with  its  executions.  For  this  purpose,  an  exact  copy 
or  dovhU  of  the  letters'  of  homing,  includi;^  th^ 
will/  and  of  the  execution^  at  full  lei^h,  must 
be  m»}e.  <»d  carried  with  the  prind^  let^ 
and  executions  to  the  keeper  of  the  register  of  hom- 
ings, who  retains  the  ckyuMe;  to  engross  in  the  record 
aft  kifHre,  but  enters  a  general  descnptioii  of  ike  let- 
ters, with  their  executions,  in  the  minute-book  of  the 
ofBce,  which  is  kept  de  die  in  diem.  He  at  the 
same  time  redelivers  the  principal  letters  and  execu- 
tions,  with  a  certificate  of  registration  thereon  uncler 
Us  hf^nd  annexed. 

The  hfiraijig  thuq  registered  Jbi^in^  the  warrant 
iw ktt«i^ of cap^op.    The Ipllgiwix^is ^ styb of 

The  BiU/or  I^etier^  tf  Cofffwu 

Mt  Loans,,  flic.  Humbly  means  and  shews  your  ser- 
vitor A.  B.  in  C,  That  upon  the  eighth  dayoCiune 
Eighteen  hundred  and  twenty-fiveyatlirt,  G.  H.  in  I.  was 
orderly  denounced  rebel,  and  put  to  the  horn,  by  virtue 
of  letters  of  homing  raised  and  executed  ^t  the  comptain- 
^V  fnsthhce  against  him,  for  not  making  payniefift  f6  the 
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net-office  a  copy  or  extract  of  the  bill  for  the  letters 
of  arrestment.  This  course  will  enable  the  party  io 
define  the  extent  of  the  alleged  debt,  in  security 
wliereof  the  arrestment  is  laid  on.  The  following  is 
thebiU: 

Bill  far  Letters  (tf  loosing  Arrestment 

My  Lokos  of  Council  and  Session,  Unto  your  Lord* 
ships  himibly  means  and  shews  your  servitor  R.,  That 
S^  S8  pretended  creditor  to  the  compkiner,  has  caused 
fence  and  arrest  the  whole  goods,  gear,  rents,  debts,  sums 
of  money,  and  other  moveable  subjects  belonging  to  him, 
m  the  hands  of  sundry  persons,  and  particularly  in  the 
hands  of  X.  Y.  and  Z.,  all  to  remain  under  sare  fence 
and  arrestment  at  the  instance  of  the  said  S.,.  until  suffi- 
dent  caatlon  be  found  that  the  same  shall  be  made  forth- 
coming to  him  aa  accords  of  law;  which  arrestments  have 
been  laid  on  wkhoot  any  decree  recovered  against  tlie 
conyisiner,  and  upon  no  foundation  whatever,  but  mere* 
Ij  with  an  intention  to  distress  him ;  nevertheless  the  com- 
plainer  is  willing  to  find  su£Scient  caution,  acted  in  your 
Lordships'  court  books,  to  make  all  such  sums  of  money, 
goods,  gear,  rents,  and  efiects,  arrested  in  the  hands  of  the 
sud  X.  Y.  and  Z.,  by  the  said  S.,  furthcoming  as  accords, 
and  diat  for  loosidg  aU*  arrestments  filled,  ol*  to  be  used 
thereon,  at  the  instance  of  the  said  SL 

HntsFOBX  I  beseech  your  Lonbhips  for  letters  of  loo« 
sDg  of  arrestments  in  the  premises,  at  my  instaiioe,  upon 
caution  in  common  fbjfm.«^Aceording  to  Justice,  &c. 

(Signed)    D.  E. 

This  Ml»  whkh  is  signed  like  a  bill  of  suspensiott» 

is  passed  as  a  matter  of  course  at  first  presenting,  and 

n2 
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the  deliverance  signed  by  the  Lord  Ordinary  on  the 
Bills ;  but  the  because  is  not  filled  in,  nor  the  bill  de» 
livered,  until  caution  is  found.  For  this  purpose,  the 
clerk  to  the  bills  fills  up  a  bond  of  caution,  and  de- 
livers it  to  the  complainer's  agent,  to  be  got  duly 
executed  by  one  or  more  sufficient  cautioners.  This 
being  done,  the  names  of  the  cautioners  should  be 
intimated  to  the  creditor  or  his  agent,  that  he  may 
have  an  opportunity  of  satisfying  himself  of  their 
sufficiency,  or  of  objecting  to  them  if  necessary.  The 
clerk  to  the  bills  being  satisfied  with  the  sufficiency 
of  the  caution,  writes  the  because  on  the  back  of 
the  bill,  in  these  or  similar  terms:    *  Edinburgh^ 

*  ISth  May  18S5.  I^iat  utpetUur^  as  tothear^est- 
^  ments  in  the  hands  of  the  said  X.  Y.  and  Z.,  pro- 

*  vided  the  same  be  not  laid  on  by  virtue  of  a  decree, 

*  and  because  O.  and  P.  have  become  cautioners  for 

*  the  complainer.'  And  the  passed  bill  is  tlm  tiken 
out,  and  letters  thereupon  expede,  of  which  the  fol* 
lowio^  is 

The  Will 

Our  will  is  hsreforb,  and  we  chaige  you.  That  cm 
sight  hereof  ye  pass,,  and  in  our  name  and  authority  loose 
the  foresaid  arrestments  used  at  the  instance  of  the  said 
SL,  in  the  hands  of  the  said  X.  Y.  and  Z. ;  and  how  oft 
any  such  arrestments  shall  be  used  at  the  instance  of  the 
said  S.,  of  any  goods,  gear,  rents,  debts,  sums  of  money, 
or  other  moveable  subjects  belonging  to  the  complamer, 
that  ye  as  oft  loose  and  take  off  the  same ;  and  that  ye 
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intimate  the  kxmngof  the  said  arrestments  to  the  said  S., 
arrester,  persoiudlj,  or  at  his  dwelling  place,  and  deliver 
to  him  a  schedule  subscribed  by  you,  containing  the  date  of 
loosing  the  said  arrestment,  the  names  and  designations  of 
the  witnesses  present  thereat,  and  of  the  cautioners  there* 
in. — According  to  Justice,  &c. ;  (^  as  to  the  arrestments 
'  in  the  hands  of  the  said  X.  Y.  and  Z.,  provided  the 
^  same  be  not  laid  on  by  virtue  of  a  decree,  and  because 
*  O.  and  P.  have  become  cauticmers  for  the  complainer/) 
As  ye  wiU  answer  to  us  thereupon.  Which  to  do,  we  com- 
mit to  you,  and  each  of  you,  lull  power,  by  these  our  let- 
ten^  delivering  them  by  you  duly  executed,  and  indorsed 
again  to  the  bearer.  Given  under  our  signet,  at  Edin- 
bugh,  the  thirteenth  day  of  May  in  the  sixth  year  of  our 
reign,  1825. 

Ex  deliberatione  Dominorum  Concilii. 
(L.S.)  (Signed)    D.  E. 

13d  Mof  1825.  Written  by  myself. 

Heae  letters  being  intimated  by  a  messenger-at- 
anns  to  the  creditor,  and  shewn  or  intimated  to  the 
arrestees,  remove  thenexus  from  the  arrested  eflfects  ; 
and  the  only  difference  between  an  arrestment  laid 
on  in  virtue  of  a  decree,  and  this  on  the  dependence, 
in  case  S.  obtain  decree  in  this  depending  action,  is, 
that  in  any  process  of  forthcoming  or  multiple- 
pmnding  he  may  bring,  in  order  to  obtain  payment 
or  delivery  of  thq  arrested  effects  in  sdutum  of  his 
ddit,  he  produces  in  process  an  extract  of  the  bond  of 
caution  in  the  loosing  of  the  arrestment,  and  makes 
the  cautioners,  as  well  as  the  arrestees,  parties  to  the 
action.     In  the  course  of  the  process,  the  arrestees 
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must  condeseefid  upon  the  funds  and  sulijects  thai 
were  in  their  hands  at  the  time  the  arrestments  were 
laid  on ;  and  if  they  have  parted  witlf  the  same,  in 
consequence  of  the  loosing  of  the  arrestments,  the 
cautioner's  bond  is  to  that  extent  held  as  in  the  place 
of  the  sums  arrested,  and  the  decree  is  pronounced 
agaunst  the  cautioners  for  payment  to  the  arresting 
cr^itor  S.  acoordwgly. 

If  a  suspension  has  be«n  obtained  of  the  ground  of 
debt  upon  which  the  arrestment  proceeded,  the  bill 
sets  forth  that  fact,  but  nevertheless  tenders  new  and 
sufficient  caution  in  the  loosing  of  the  arrestment ; 
and  the  same  course  is  followed  if  the  letters  shall  be 
found  orderly  proceeded ;  the  extract  of  the  decree 
finding  the  letters  and  charge  orderly  proceeded  be- 
ing produced  in  the  process  of  multiplepoinding  or 
furthcoming,  in  the  same  manner  as  the  decree  that 
loUowed  upon  the  depend«ic?  is  produced,  as  weB  as 
the  extract  of  the  hoods  of  cuition. 

The  form  of  the  bills,  and  letters  tor  loosii^  ar- 
restments, upon  consignation  of  the  debb,  and  in  the 
case  of  arsestneDte  adfmrmUctiomm  Jimdandam^ 
ar^conducted  in  a  similar  manner.  But  sometimes 
these  bills  are  opposed  and  answered  Hhe  bilk  of  sus- 
pension, in  which  case  similar  procedure  tufces  plaoe 
as  in  biUs  of  suspension. 

%  %  iSu^p^nsian  of  hiwbarraips. 

This  dil^ence  is.  now  chiefly  disecfttd  against,  tile 
vklnice  of  pe»o>«  in  the  low«r  i>«ik.<ar  UTe ;  »llhe 
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ground  of  debt  or  obligation,  as  well  as  upon  decrees 
and  precepts. 

JBiUs  for  letters  of  inhibition  and  letters  of  arrest- 
ment also  pass  upon  the  depeandennce  of  actions  ;  the 
libelled  sununons,  although  not  executed,  being  a 
sufficient  warrant  to  pass  the  bill  for  letters  of  ar- 
restment, while  the  bill  for  inhibition  can  only  pass 
after  the  summons  shall  have  been  executed.  In  this 
case  aS  an  infaibitioD  upon  the  dependence,  if  it  can 
be  shewn  that  the  diligence  is  nimious,  'the  Court 
wiU  recall  or  restrict  it  upon  caution,  in  the  course  of 
a  r^ular  application  by  petition  and  complaint  for 
that  purpose ;  and  arrestments  on  the  dependence, 
or  t^xm  an  tmregistered  obUffoHan,  are  recalled  as  a 
matter  of  course,  upon  caution  being  found  in  the 
BiU-Chamber. 

He  minar  daw  of  bills  for  privileged  summonses, 
letters  of  general,  and  of  special  chai^,  to  enter 
heir,  and  the  like,  in  practice,  pass  as  a  matter  of 
course,  without  any  ground  of  debt  or  other  warrant. 
But  the  days  of  qiedal  charge  must  have  expired 
before  passing  a  bill  for  the  summons  of  adjudication 
against  an  heir,  and  the  bill  for  letters  of  homing 
agakist  supeiion  passes  only  upon  production  of  an 
extract  of  die  decreet  of  adjudication  and  recorded 
abbreviate. 

Billa  for  lettens  of  lawborrows  also  pass  without 
any  warrant.  But  the  bill  must  specify  the  penalty 
to  be  incurred  by  contravention,: which  is  uniformly 
four  hundred  merks  Scots. 

N 


192  LAWBU&ROW8.  [tIT.  II. 

ing  roistered  in  the  roister  of  honungB,  caption 
may  follow,  and  the  party  thereupon  be  incar 
cerated.  If  matters  have  proceeded  this  length,  the 
party  cannot  be  liberated  but  by  presenting  a  bill 
of  stupenHan  and  Uberation^  and  finding  caution. 
This  being  done,  the  bill  of  suspension  is  passed  as  a 
matter  of  course ;  but  the  party  cannot  be  libented 
in  tins,  or  any  other  case  where  incarcenitioii  has  ac- 
tually followed,  until  the  letters  of  suspension  and 
liberation  have  been  expede  and  intimated. 

If  a  bond  of  caution  is*  taken  out  from  the  clerk  to 

4 

the  bills  before  the  elapse  of  the  days  of  .charge  *»  and 
returned  duly  executed  without  delay,  the  bill  for  a 
caption  will  be  stayed  in  the  meantime;  but  the  names 
of  the  cautioners  should  be  intimated  to  the  ckacger 
or  his  agent,  as  in  the  case  of  loosmg  arrestments, 
that  an  opportunity  may  be  affi>rded  to  object  if  ne- 
cessary. A  certificate  under  the  hand  of  the  derk 
to  the  bills,  that  gt/f^deMt  cautum  ias  been  fomd^ 
has  the  same  eflfect  in  staying  the  diligence  in  this 
>case,  as  the  suspension  and  liberation  in  the  ease 
'  where  incarceration  has  intervened* 

K  the  party  charged  contravenes,  wUhwt  having 
.  fimnd  caution,  a  .summons  of  contravention^  and  for 
payment  of  the  penalty,  at  the  instance  of  the  cpm- 
.plainer,  with  concourse  of  his  Majesty's  Advocate, 
.as  public  prosecutor,  is  the  remedy ;  and  if  it  is  €{^ 
caution  has  been  founds  the  cautioners  also  are  called 
as  defenders,  and  an  extract  of  the  bond  produced. 

*  Thedaysof  charge  are  6  days  for  all  besonth  Dee,  16  for  thoie 
benorth  Dee,  and  40  if  the  party  is  in  Orkney  or  Shetland. 
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CHAP.  TV. 


BILLS  OF  ADVOCATION. 


S  1*  Ad9auEMonoffnaijwigmmiUrf9he^ 
&t,  deanB  ofguUd^  and  other  iitferiar  judges.  . 

Bt  6.  Geo.  IV.  cap.  120,  %  41,  it  is  enacted, 
'  That  from  and  after  the  1 1th  day  of  November 
'  18^,  bills  of  advocation  complaining  of  final  judg- 
'  mentsof  sheriffi,  and  other  inferior  judges, 
bi^^  ^  shall  contain  a  copy  of  the  summons  or 
^••***^      •  petition  by  whieh  the  action  may  have 

*  commenced  in  the  inferior  court,  and. of  the  de- 
'  fences  or  answers,  with  the  interlocutors  pronoun- 

*  ced,  orsuch  of  them  as  the  party  shall  complain  of, 
'  and  without  any  ethtr  fiarratianf  and  taithoui  ar- 
'  gument/ 

And  by  the  same  section,  it  is  provided, '  That 
'  audi  bills  of  advocation  shall  at  once  be  passed  by 

*  the  Lord  Ordinary  on  the  Bills,  on  ea^tlkm  being 
^  found  to  make  payment  of  the  esK^emee  im/nmr^ 

*  in  Aeiitferier  courts  and mleo such  expenses  etemc^ 

*  be  incwrtedin  ^  Court  of  Sesswny  or  ^fdjw/^atofy 

*  eauHon  *,  fbr  such  estpenseis,  in'  cases  where  swh 

*  caution  is  by  the  present  practice  held  sufficient/ 

«  Appendix,  No.  XV,  §  2. 
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§  3S.  of  the  relative  act  of  sedenint  1825  provides, 

*  Whereas  doubts  have  been  entertained  as  to  the 

<  meaning  of  the  term  final  judgment  nsed  in  the 

*  act  passed  in  the  jiOtb  year  of  his  late  Majesty, 
'  which  regulates  advocations,  it  is  declared,  that  a 
'  judgment  shall  be  reckoned  final,  to  the  effect  of  ad- 

<  mitting  advocation,  where  the  whole  merits  of  the 
'  qtiefition  \ik^  be^ft  disposed  of,  althoBgh  no  deci- 

*  sion  has  been  ghren  ad  to  expenses ;  or  if  expmses 

<  have  been  found  due,  where  they  have  not  been 

*  modified,  or  deoemed  for/ 

A  cmoplainer  was  sometimes  prevented  ihm  ad- 
vocatitig  by  want  of  aecess  to  the  pmsess^  or  by  its 
having  been  extmcted ;  in  which  case  has  only  remedy 
was  by  suspension.  But  by*  %  43,  it  is  further  en- 
aoled,  ^  That  in  all  actions  before  anyinfimor  court, 
^  where  a  party  shall  intimate  in  writing  tathederk 

<  of  coHBPt  that  he  intends  to  advocate  the  cause,  and 
«  shall  i^vewitk  lodge  a  bond  of  cautiaa  ^  smh 
'  expenses  as  may  he  incurred  in  the  Otmrt  cf  Ses^ 

*  Mn^  aspmvidedin  this  aet^  the  space  of  ffikeen 
'  diijr.  in  th»  ordinary  OM^  «d  thirty  days  m  e«a«» 
'  belbn^tktt  eourts  of  Oddiey  and  Shellaiid,  diall  be 
«  aHmwMl  aiftw  fiiidl.|udgftMnfc»  t»  apjpfy 

*  vac«lia»ti>lhe  Cattitof8eaaioii»afl^tfafrii<fj^flg 
^  he  emi^^etent ;  but  on  the  eli^MO  of  the  fwesaid 
'^  terms  respectively,  if  no  biU  of  adifoealioit  ahaU  have 

<  been  intimated  to  the  clerk  of  court,  he  may  gire 

<  out  the  extract  on  the  application  of  either  party ; 
'  it  being  competent,  however,  to  present  a  bill  of  ad- 
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*  Tocatkm  nt  amy  tune  before  the  decree  has  been  ae- 

<  toaUj  extracted.' 

This  last  sectioD,  (4pS,)  in  as  &r  as  regaids  the 
eaatioii,  mentions  the  expenses  in  the  Court  of  8es- 
tioii  only ;  but  the  reference  to  §  41,  implies  eautioii 
siflo  for  the  expense  incurred  in  the  inferior  court : 
aid  by  aecticm  34.  of  the  rdative  act  of  sederunt^ 
'  it  is  enacted  and  declared,  That  the  bond  of  caution 
^  to  be  lodged  with  the  clerk  of  the  mS&nxx  court 

<  iUJ  be  in  the  t^rms  of  the  41st  section,  and  that 
'  10  additiona)  bond  is  to  be  reipiired  in  the  Court  of 
'Sesnon/ 

By  aet  of  sederunt  18f5,  as  tosfaeriflleouits^  §4^  it  is 
psvided.  That  when  a  1^1  of  advacakion  is  present- 
ed to  the  Court  of  Sessicm,  the  process  sludl  be  pre- 
daoed  (to  f&e  sherii^lerk)  by  the  procurator  whose 
receipt  stands  for  it,  in  order  that  it  may  be  trans- 
fluttedby  tte  elefk^  agreeably  to  act  of  sederunt,  17th 
January  1797  ^* 

%  S.  (^  the  same  ae*  of  sed^erunt  beass,  Tliat  when 
a  bill  of  advocation,  and  mfe  diereon,  has  <  been  ob- 

*  tained,  the  same,  or  a  notarial  ccpy  ihereqf^  must, 
'  in  osder  to  slop  {MN)eedlire,  be  presented  to  and 

<  maAad  by  (2ie(  sheriff-diKrki,  and  intimated  to  the 
'  praeuvtov  for  Ae;adMrso  party/  But  the  praetiiee 
4tf  Aft  BilL€hambctf ,  hitharto,  wtoher  a  bill  of  ad^ 
estionr  i*  patted  or  iwted  at  fimt  preatirijng,  haa  been 
to  procure  from.  Me  dkrj(  ta  ikiehiMe  a  certified  oepy 
rfthe  inierlccutor  ;  and  the  intimation  of  this  to  the 

*  Appendix,  No.  XIV. 
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8heri£P-clerk,  and  the  oj^iosite  party,  has  been  deem- 
ed sufficient  intimation.  Before  receiving  caiition 
too,  the  clerk  to  the  Inlls  has  been  in  use  to  require 
that  the  cautioner's  name  should  be  intimated  to  the 
opposite  party,  or  his  known  agent,  that  he  may  have 
an  opportunity  of  objecting  thereto  ;  a  measure  the 
more  necessary,  since  the  act  of  sederunt,  14th  June 
1799f  §  9*  regulating  this  matt^  *« 

It  does  not  vppeBx  that  any  alteration  in  the  mode 
of  finding  caution  is  to  take  place  in  bills  of  advocsp 
tiop  presented  bi^n^  eoctrw^^  but  after  the  period 
allowed  by  the  act  of  Parliament  for  preparing  to 
^vocate ;  and,  but  forthe  S4t^  secticm  of  theact  of 
sederunt  above  quoted,  it  should  seem,  that  in  diis 
case,  as  well  as  when  juratory  caution  only  is  found, 
jit  is  to  be  done  in  the  Bill-Chamber  as  heiietofore^  and 
not  in  the  inferior  court. 

.  The  passed  bill  being  intimated,  and  caution  found, 
it  only  remains  for  the  complainer  to  signet  the  let- 
ter and  to  proceed  before  the  court  to  discuss  the 
merits  of  the  sheriff's  judgment. 

§  2.  Advocaticns  of  interlcHMtanf  judgments. 

It  was  provided  by  the  act  50.  Geo.  III.  cap. 
113,  §  36,  *  Hiat  tnlls  of  advocation  from  the 
^  Sheriffii,  and  other  inferior  judges  in  Scodand^ 
«  agpuBst  interlocutory  judgments,  shaU  be  allowed 
'  only  upon  the  following  grounds : 

*  Appendizy  No.  XV. 


\ 


CHAP.  IV.]  BILLS  OF  ADVOCATI0K.  197 

'  IMj  Of  tnc(mpetency9''^ix^hi^g 

*  Imo^  Defect  of  jurisdictioii»  -    '•  > 

*  ido^  PeTBonal  objeotion  to  the  judge.  '       ' 
^Stio^  Privil^e  of  party  *.  >  '^^ 

'  9dfy^  Canimgencjf. 

'  Sdfyj  Of  I^mI  cbfectian^'-^^jm^  reqiect  to 

*  Imo,  The  mode  of  proof. 

*  9idOf  Some  change  of  posseision  :r*-or     >    • 

*  Stio,  To  an  internn  decree   fi»r  a  pattktl  ^My- 

'mesit.     Proidded  that,  in  the  cades  specified 

<  under  this  Mrd  headj  leave  is  given  by  tiie 

<  inferior  judge.' 

With  regard  to  the^^ and  49C(md  hiodsj  itii 
provided,  by  50.  Geo.  III.  cap.  1X%  %  39,  '  Hiat 
« biUsof  advocationfirommferiorjudges^ondieground 

*  of  iiwsmpeiency  or  anOinffenuhfy  shall  be  passed 

*  without  answers,  or  instamter  refiised :  Provided, 

*  nevertheless,  that  the  Lord  Ordiimry  on  the  Bills 
'  may,  in  such  cases,  hear  parties  tmiA  «O00,  if  be  shall 
<  think  £t»  and  aneh  biUs  may  be  passed  without  ^cau- 
•tion,' 

It  is  of  course  competent  and  necessary  to  set 
finrth,  in  these  classes  6i  bills,  the  grounds  and*rea- 
sona  of  advocation,  so  as  to  make  out  ^pHmaftxcie 
CMse  i  because  it  is  declared,  by  6^  Geo.  IV.  c^.  1^ 
S  45,  '  That  all  interloentors  by  the  Lord  Qrdiiiflry 
.'  on  thcBilbr  passing,  m  refusing' such  bills  of  advc^ 

*  cation,  shall  be  final.' 

^  Tlitte  oug^t  all  to  be  pleaded  in  limine  in  the  inferior  courts 
aod  not  delayed  till  iaeue  is  joined. 
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The  same  section  provides,  that  it  shall  not  be  ne- 
cessary for  the  complainer  to  find  caution^  exc^  for 
expenses,  as  in  other  cases  of  advocation  above  men- 
tioned. But  by  §  35.  of  the  act  of  sedenmt  al- 
ready noticed,  it  is  enacted,  that  this  does  not  dero- 
gate from  the  power  granted  by  the  said  act  5(X  Geo. 
III.  c.  112,  §  S9f  *  qfpa9iingbiBsf^advoo0iiMm 
^  the  ground  ef  imoampeteney  amd  conHngencjf  wiO^ 
^imioautianJ 

With  regard  to  the  /Atrdf  head,  again,  namely,  ad- 
vocations on  the  ground  of  l^fol  obfeetion^  the  rea- 
sons of  advocation  must  be  set  forth  in  the  biU,  and 
the  answers  will  meet  these,  as  in  the  case  of  bilk  of 
aospension  of  registwed  obligations*  And  S  45.  of 
the  said  act  Q.  Geo.  lY •  provides  ocmduaively  as  to 
these,  that  wl^n  *  such  IhUs  of  advocafcsott  shall  be 

*  passed,  it  shaB  not  be  neoasaaryfat  the  compUm- 
^  tr  to  find  caution^  exoept  foit  eapensee^  as  in  ether 

*  cases  of  advocation  above  mentione  d  ^mcf  off  «t- 
« tailocMtors  bjf  the  Leni  Ordmary  on  tke  BUIs, 

*  pasHng  or  refusing  such  biUa  ofadcocatUm^  Mi 
'  be  find: 

By  the  asid  act  &  Giea  IV.  §  40^  k  is  expresdy 
A«  to  «dv«^  '  provided  and.  decfaffed^  That  in  all  eases 
^^^^i^     '  originadng  in  tke  inferior   oovrt^  in 


^^"^      '  whidbtheclauDisimamKnuitabovte  £.40, 
boM^aUawed.   <  ^s  80011  as  811  osder^  ov  interlociitor^  al- 

*  lowing  a  proof,  has  been  pronounced  in  Ike  wit- 

*  rior  court,  unless  it  be  an  interlocutor  allowing  a 

*  proof  to  lie  in  retentiSi  or  grantiqg  diUigem^  for  the 


CHAP.  IV.]  BILLS  OF  APVOCATIQN^  199 

*  rocoYery  and  production  of  papers^  it  shall  be  com- 
'  petfB(  to  either  of  the  pitities  who  may  conceive 
'  tliat  the  cause  ought  to  be  trqed  by  jury,  to  remove 

<  the  jneens  into  the  Court  of  SessiQii  by  bill  of  ad- 

*  vocation,  which  fthall  be  paased  at  once  withontdv- 

<  cawion»  and  without  caution/ 

Bat  by  §  90.  of  the  relative  act  of  «ederunt»  it  is 

provided,  <  Tluit  if,  a  such  causes,  neither  psity  shi)U 

<  intimate  in  the  inferior  court  the  passing 


to  <  of  a  bill  of  advocation  within  l^fteen  day  s 

fiOifootiiu 

lUMiiii        '  after  the  interlocutor  has  ti^en  pronoun* 
<  ced  in  the  ordinary  case,  and  thirty  days 


*  in  causes  before  the  court*  of  Orkney 

*  snd  Shetland,  the  bill  and  passing  thereof  shall  be 
'  held  to  fiiU,  and  as  if  it  had  nevter  Wen  presented, 

*  and  the  proof  may  eflbctually  proceed  in  the  ioft* 
^  rior  court/ 

§  8.  Advocation  qf  brieves* 

Fennerly,  these  advocations  prayed  to  have  the 
proceedings  advocated  irom  the  sheriff  or  bailie  to 
the  macers,  upon  the  understanding,  of  course,  that 
the  Court  would  appoint  two  or  more  assessors  to 
wiMi  over  wd  direct  the  prpoeedings.  But  the 
maoers*  jurisdiction  having  been  taken  away  by  the 
act  1.  asd  9«  Geo.  iV«  cap.  SB,  it  was  pravided,  by 
%  11,  That,  *  in  ^B  cases  of  qompetitioii  of  brieves, 

*  aa  w«U  as  where  a  party  dainumg  right  to  appear 

*  and  otiose  a  service  ahal^  make  such  appearance, 
<  ei^ber  parjby  may  apply  for  and  obtain  an  advoca- 
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*'tion  of  the  brieves  to  the  Court  of  iSession,  not 
^  only  from  any  inferior  judge,  but  also  from  the 
'  sheriff  of  Edinburgh,  acting  under  special  com- 

*  mission,'  (in  loco  of  the  macers*  court) ;  <  and  the 
'  Lord  Ordinary,  before  whom  the  letters  of  adyo- 

*  cation  shall   be  called,  shall  advocate  the  brief, 

*  and  remit  to  the  fifth,  or  junior  permanent  'Lord 
^  Ordinary  for  the  time,  to  be  judge  in  the  said  ser- 

*  vice,  without  prejudice,  nevertheless,  to  the  power 

*  of  the  Court,  whether  on  declinature,  or  any  other 
^  cause  shewn,  to  remit  to  any  other  Ordinary  to  be 

*  judge  in  any  service.'  By  the  same  section,  the 
practice  of  applying  to  the  Court  for  assessors  is  abo- 
lished. 

Tliese  bills  of  advocation  are  sometimes  opposed ; 
and  in  that  case,  it  should  seem,  the  Lord  Ordinary 
may  either  appoint  the  bill  to  be  answered,  or  ap- 
point parties  to  be  heard,  and  either  pass  or  refuse 
the  bill  as  he  shall  think  fit.  But  it  does  not  appear 
that  he  is  authorised  to  pass  the  bill,  either  with  or 
without  caution,  at  first  presenting,  without  hearing 
the  respondent. 

%  4.  Advocation  of  judgments  of  the  commissaries* 


1.  Advocations  qf  interlocutory  sentences. 

.  By  t^e  50.  Greo.  III.  cap.  112,  §  S3,  it  is  enacted, 
That  bills  of  advocation  from  interlocutory  judgments 
of  the  commissary  court,  ^all  be  allowed  ^  only  on 
<  the  ground  of  contingency  and  incompetency,  in- 
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*  eluding  incompetency  in  l^e  mode  of  proof;  and  ii 
<  dHS  kA  Que  duly  with  leave  of  the  eomnusaary 

•  *  court/ 

Ihe  same  ridea  would  aeem  to  apply  to  these  ad» 
vocadoDs  as  to  simihur  advocations  fram  die  Bfaenf& 
courts^  to  which  indeed  the  jurisdiction  of  the  infi^ 
nor  ooTomissaries,  other  than  the  eomttissariot  of 
Edidbur^, .  Haddington  and  Linlithgow,  were  -  an* 
nexed ;  and^^accordingly.  Part  III.  of  the  act.  of  se* 
deront  1825,  as  to  shenff-courts,  under  the  title 

*  CdntUterud  eauseSy^  provides,  that  *  the  form  itf 

*  process  in  consistorial  causes  before  the  commissariel 

*  in  the  cemmissariots*  established  and  regulated  bjF 
'  an  act  in  the  4th  year  of  his  present  Majesty,  capw 

*  97)  •ftofl  be  the  same^  as  nearly  as  may  be^  a»  that 
^  in  ordinary  actions  before  the  sheriff^ourt;* 

2.  AdvocaHons  qf^flnaljudfffnenta^ 

By  the  same  act  50.  Geo.  TIL  cap.  112,  §  33,  it  ii 
enacted,  that '  no  btlts  of  advocation  from  the  comnus^ 

*  saiy  court  slmll  be  allowed  from  interi0!eat<»y  jiidg* 
'ments,  upon  grounds  of  iniquity  or  error,  hot  shali 
'  be  competentr  only  after  find  judgmenfr  before  ex'^ 

*  tract/ 

# 

3.  Advoeatians  frcm  the  comrnissatfy  c&mrt  ai  Edin- 
Imrgh,  in  precedes  of  divorce  and  other  eoneieto^ 
rialcausee^ 

In  bills  of  advocation  of  judgments  of  the  commis-*  * 

sary  court  in  this  class  of  cases,  the  Lord  Ordinary 

■ 
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on  the  ;BiiU  does  not  pMS  the  bill :  it  is  either  »• 
{bied»  or  remitted  with  instnictiona.  When  the  Lord 
Ordinary,  inst^  of  dedding  the  matter  hinuelf,  • 
takes  it  to  report  to  eUher  Divisi<m  of<  the  Court,  he, 
in  diat  case,  a|^ints  the  bill  and  answers  to  be  print* 
ed ;  and  the  Court,  upon  considering  these,  and  hearing 
parties'  procurators,  may  order  a  hearing  in  presence, 
or  condescendences  or  cases  to  be  put  in ;  but  >tiU 
the  matter  remains  in  the  Bill-Chamber,  and  the  hill 
is  ultimately  either  refused  or  remitted  with  iostruc-. 
tions  i  the  commissary-court  having,  in  these  particu- 
lars, a  supreme  jurisdiction  *,  not  reviewable  in  mj 
other  way  than  by  advocation  and  remit.  But  die 
ycmit  may  contain  instructions  to  alter  their  judg- 
ment {  and,  therefore,  although  the  ultimate  decision 
is  in  form  that  of  the  commissary  court  as  a  supreme 
court,  it  is  in  fact  the  judgment  of  the  Court  of  Ses- 
sion as  the  court  of  review. 

§  5,  Advocatuma  of  admiraUy  causa. 
.  It  has  been  elaewhere  noticed,  that  &&u  otmri  ** 
mgireme  in  maritime  causes,  and  that  its  judgment  in 
these  causes  is  not  subject  to  review  by  bill  of  advo- 
cation, but  only  by  way  of  suspension  or  reduction  t. 
But  by  said  act  50.  Geo.  III.  %  S5,  it  is  enacted, 
That '  IhIIs  of  advocation  and  suf^nsion  from  the  ad- 
'  miialty  court,  in  meroantiie  causes,  shall  be  regula- 
*  ted  in  the  manner  herein  after  prescribed,  in  the 

•  P.  102,  ngira.  f  Pf.  99—101,  at^ra. 
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'  cafe  of  advocations  and  suspensions  from  the  judg- 

'  ments  pronounced  by  sheriffs  and  other  inferior 

•judges/ 

.    It  &  only  necessary,  therefore,  as  to  bills  of  advo- 

cation  in  these  hurt  cases^.td  refer  to  what  has  been  al-» 

ready  stated  as  to  advocations  of  sheriffi^  judgments. 

•  • 

%  6.  Advocation  and  interdicts 

In  questions  of  a  possessory  nature^  interdicts 
•  against  the  removal  or  sale  of  goods,  of  the  change 
€f  possession,  'in  real  as  well  as  personal  subjects^ 
pendente  Uie^  are  sometimes  combined  with  the  bill 
oC  advocation.  In  this'  c«se,  caution,  in  ease  of 
wrongous  interdicting,  is  generally  offered,  and  seems 
necessary,  as  well  as  caution  for  the  expenses  of  pro- 
cess. If  the  Lord  Ordinary  appoint  the  bill  to  be 
answered,  he  may,  if  he  see  cause,  not  only  sist  pro- 
cedure until  the  bill  be  answered,  but  also,  in  the 
mean  while,  grant  the  interdict* 

If  afterwards,  upon  advising  the  bill  with  answers, 
or  hearing  parties,  his  Lordship  is  of  opinion  that  the 
interdict  ought  to  be  continued  during  the  diacus- 
sion^  he  pronounces  an  interlocutor  passii^  the  bil]» 
and  continuing  the  interdict.  Or  if  he  thinks  the  in- 
terdict should  not  be  laid  on  in  the  meantime,  he  may 
pass  the  bill^  in  order  that  the  question  may  be  tried, 
but  refuse  the  interdict,  reserving  to  the  Lord  Ordi- 
nary, or  the  Court,  when  the  letters  of  advocation 
come  to  be  discussed,  to  grant  or  refuse  the  inter- 
dict as  they  may  think  fit. 

o2 
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The  Lord  Ordmary's  judgment  is^  of  course,  sub- 
ject to  the  review  of  the  Court  in  either  Division. 

§  7*  Advocation  is  not  competeiitf 

1.  In  cases  where  the  sum  claimed  in  the  inferior 
court  is  less  than  £.12  Sterling,  unless  upon  the^ 
plea  of  privilege  of  party,  personal'  objection  to,  or 
want  of  jurisdiction  in  the  judge  •. 

2.  In  maritime  causes  t. 

S.  In  procesaies  of  removing^  By  6  Geo.  IV.  cap.  120, 
§^44,  it  is  enacted,  *  That  when  -any  judgment 
^  shall  be  pronounced*  by  an  inferior  court,,  ordain- 

*  ing  a  tenant  to  remove  from  the  possession  of 
^  lands  or  houses,  the  tenant  shall  not  be  entitled 

•  to  apply  (as  above)  by  bill,  of  advocation  to  be 
<  passed  at  once,  hut  only  by  mtana  of  suspensum^ 

And  to  these  may  be  added,  actions  for  payment  of 
ministers'  stipends,  or  the  rents  of  their  benefices  \  \ 
actions  founded  oh  the  statutes  against  profanity  and 
immorality  II  \  judgments  pronounced  hy  juitic&i  of 
peiicef  and  some  others,  limited  to  particular  courU 
by  express  statute. 


♦  20.  Geo.  II.  c.  43,  §  88. 
X  1695,  c  27. 


t   1681,  c.  16. 
II   1696,  c.Sh 


/' 


^ 
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BILLS  OF  SUSPENSION. 


§  1.  Suspension  qf  decrees  in  foro  of  the  admiralty 

cgurty  in  maritime  causes. 

By  act  50.  Geo.  III.  §  34,  it  is  enacted,  that  all 
«uch  bills  of  suspension  *  shall,  if  not  refused  with- 
'  out  answers,  be  in  all  cases  ordered  to  be  printed, 

*  and  reported  to  either  the  Fifst  or  Second  Divi* 

*  -sion  of  the  Court ;  and  if  presented  in  time  of  va- 

*  cation,  the  Lord  Ordinary  on  the  Bills  shall  sist  pro- 

*  ceeding  until  the  meeting  of  the  Court,  to  whom 

*  the  same,  with  the  answers,  shall  be  then  reported.' 

By  I.  BXii  2.  Geo.  IV.  cap;  39,  §  Ij  it.  is  further 
enacted,Hiat  in  all  those  cases  where  the  bill  of  sus- 
pension shall  be  reported  to  the  Lords  of  either  Di- 
vision of  the  Court,  and  in  all  cases  where  a  peti- 
tion* shall  be  presented  to  the  Lords,*  reclaiming  a- 
gainst  the  interlocutor  of  the  Lord  Ordinary  on  the 
Bills  refusing  §ny  such  btll,'  ^  the  said  Lords  shall  dis- 
^  cuss  the  reasons  of  suspension  upon  the  bill,  with- 

*  out  letters  of  suspension  being  expede  thereon,  the 

*  same  being  in  such  cases  hereby  prohibited,  but  with 

*  the  same  powers  and  authorities  as  if  letters  of  sus- 

*  pension  had  been  already  expede.'  And  by  §  3.  it 
is  enacted.  That  evpry  such  process  of  suspension 
shall  be  deemed  an  Inner-House  process,  and  the 
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reasons  of  suspension  shall  be  discussed  in  the  nost 
expeditious  manner,  in  the  course  of  the  Summar-, 
Roll ;  *  and  it  shall  be  lawful  for  the  Cdurt,  in  either 

*  division,  to  remit  any  silch  process  of  suspension  to 

*  the  Judge  of  the  said  Court  of  Admiralty,  with  in-    . 

*  structions  in  what  manner  to  proceed  therein.' 

It  is  provided  by  §  S,  That  this  regulation  '  shall 

*  in  nowise  impair  the  effect  of  the  roles  In  the  Bill- 
<  Chamber  with  respect  to  caution,  nor  shall  the  qbli- 
'  gations  of  the  cautioners  in  such  cases  be  extin- 

*  guished  or  impaired  by' the  expeding  of  the  letten 
'  of  suspension  being  prohibited.* 

These  suspensions  are  in  general  accompanied  witli 
a  summons  of  reduction  of  the  Judge- Admiral's  de- 
cree •. 

.  §  1.  Suspension  of  decries  in  absejice  in  maritime 

causes. 

It  was  noticed  formerly  t,  that  the  Judge- Admiral 
has  power  to  review,  his  own  judgments  when  he  thinks 
fit.    It  is  therefore  provided*  by  ^  3,  '  That  no  pro- 

*  ceeding,  whether  in  the  form  of  suspension  or  re- 

*  duction,  shall  be  competAit  for  bringing  under  re- 

*  view  any  decreet  pronounced  in  absence  by  the 
'  Judge  of  the  said  Court,  in  maritime  cases ;  it  be- 

*  ing  reserved,  nevertheless,  to -any  party  aggrieved 

*  by  such  decreet,  to  apply  to  the  said  Judge,  in  com- 
'  petent  form,  for  review  of  the  same.'    Further,  by 

*  See  Rednction  Mow ;  and  tho  6.  Gea.  IV.  cap.  120,  §  27- 
t  P.  100,  mpra. 
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&  Geo.  IV.  cap.  ISO,  §  43,  it  is  enacted,  '  iThat 
'  when  decree  has  passed  in  absence  in  the  Court  of 
\  Admiralty,  and  has  beeA  extracted,  it  shall  fa^aeim- 
^  petent  to  apply  to  the  Court  in  which  siit^h  decked 
'  was  pronounced,  to  haTethe  decree  recalled  ;  and 

*  on  coDsignation  in  the  hands  of  the  clerk  of  the' 
'  Court  of  the  expense  incurred,  the  said  Court  shall 
'  hate  power  to  stop  execution  and  repone  the  de- 
'  fender,  and  revive  the  action,  as  if  decree  had  not ' 
'  been  ^iLtnicted*' 

(  S.  Suspension  of  decrees  in  absence  ifi  shtriff^ 

*  eourts  and  other,  inferior  courts  ;  and  also  qfthst 
commissary  jcourt,  and  admiralty  courts  m  mat^ 
ten  not  strictfy  maritime  or  consistoriaL 

By  tbb  act  of  sederunt,  11th  August  1787,  §  4, 
it  is  enacted,  '  That  airbills  of  svspeiinon  of  de- 
'  creets  pronounced  by  inferior  judges,  m  absenoe  of 

*  the  defender^  in  causes  under  £.12  Sterling  value, 

*  shall  be  refused,  and  remitted  l^y  the  Lord  Ordinal 
<  ry  on  the  Bilk  to  the  inferior  judffe,  if  he  be  com- 

*  petent;  the  defender  always,  before  being  heard  up- 
^  <m  his' defences  in  the  inferior  court,  paying  to  die 

*  pursuer,  or  consigning  in  the  hands  of  the  clerk; 

*  the  expense  incurred  by  the  pursuer  in  thte  first 
'  ppocess,  decreet  and  chai^  thereon,  and  also  th0 
'  expense  incurred  in  the  BilUChamber,  as  the  same 
'  shall  be  modified  by  the  inferior  judge  :  But  it  is 
'  hereby  declared,  that  no  remit  upon  such  bill  of 
'  suspension  shall  import  a  sist  of  diligcnee,  unless  the 
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'  '  bill  and  vfnoit  be  intimated  to  the  chaiver,  andlodged 

*  with  the  clerk  of  the  inferior  court,  after  which  the 
'  charger  m»j  again  insist  in  his  actim,  without  the 

*  necessity  of  any  new  citation,  and  the  inferior  judg6 

*  is  hereby  authorised  and  required  to  proceed  and  ' 

*  determine  tho^in,  until  the  iinal  conclusion  ibete- 

'of:  '     •  ■ 

By  6.  Geo.  IV.  cap.  ISO,  §  44,  it  is  enacted.  That 
'*  when  decree  has  passed  in  absence  in  any  ii|ferior 

*  court,'  the  same  course  shall  be  follomed  as  noticed 
above  in  regard  to  decrees  in  absence  in  the  court  of 
adaiiralty.  It  should  therefore  not  seem  necessary 
t(t  present  a  hall  of  suspension  in  the  Court  of  Ses^ 
sion,  unless  the  decree  has  been  put  in  execution.' 

But  the  acts  of  sederunt  1825,a8tosheriff-courU, 
«ad  oldier  inferior  court),  pronde,  >  If  a  remit  on  a 

*  bill  of  suspfension  of  a  decree  in  absence  is  pronoun' 
'  *  ced  in-  terms  of  the  act  of  sederunt,  11th  August 

'.  1787>  ^e  chafer's  procurator  shaU  be  allowed  to 
'  see  the  bill  and  remit  thereon,  and  shall -within  dx 

*  days  return  the  same  to  the  clerk  of  courC,  with  ait  ' 

*  account  of  the  expense  incurred  in  the  first  process,   . 

*  decree  and  chai^  thereon,  and  also  the  expense  in' 
'  curred  in  the  Bill-Chamber.  "Jlieae  expenses  shall 
*'be  taxed  and  modified,  and  an  order  put  on -the 

*  suspender  to  pay  or  consign  the  same  within  eight 

*  days  ^  and  against  this  order  no  reclaiming  petition 
'  shall  be  allowed.     In  case  .the  sum  modified  is  not 

*  paid  or  consigned  in  eight  dayia,  theprscess  riiallbc 
f  transmitted  to  the  sheriff,  that  he  may  allow  the  di- 
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*  ligeoce  to  be  put  to  further  execution';  .and  uo  pe« 
<  tition  aliall  be  reeeived  against  this  last  judgment, 

*  unless  the  petitioner  consigns  with  the  petition  the 
'*  modified  expenses. 

'  %  4p  Suq^ensUms  of  decrees  in  foro  tn  the  sheriffs 
and  dther  courts^  mentioned  m*§  3. 

By  the  50.  Geo.  IlI.eap.  112,  §  38,  it  is  enacted; 

*  Th^t  in  cases  ivhere  final  jlidgment  shall  have  been 
'  prononnced;  no  written  answer  to  a  bill  of  suspep- 
'  sion  from  snch  inferior  judges  (decree)  shall'  be  re- 
'  ceived,  but  in  all  such  cases  the  bill  shall  be  pass* 
'  ed  without  an'swevB,  upon  caution  being  finindym 

*  the  same  manner  in  which  caution  is  found  in  bills 

*  of  suspension  at  present/  (i.  e.  for  the  debt  as  well 
as  expenses,  to  be  inburred  m  the  Court  of  Session  ;) 
i  aire  and  except  in  cases  where,  upon  the  face  of 
^  t(ie  bill  itself,  it  shall  appear  that  it  ought*to  be  re-' 

*  fused,  asid  in  every  such  case  it  shall  be  refused  ac- 

*  eordingly.'  *     * 

From  this,  ifr  seems  to  follow,  that  the  power  tchich 
the  Lord  Ordinary  on  the  BiUe  had\  by  1.  and  9.. 
Geo.  IV.  cap.*  98,  §  1,  in  the  case  of  bills  of  suspen- 
sioii,  *  complaining  of  final  judgments  of  inferior 
'  jodges,  U>  remit  the  cause  to  the  inferior  Jud^e  with 

*  insiructians  how  to  proceed^*  has  been  taken  away. 

But,  by -933.  of  the  act  of  sederunt  1825,  it  is  de- 
clared. That  .the  Lord  Ordinary  on  the 
^  ^     Bills,  when  he  advises  and  refuses  a  bill 
of  suspension  of  a  judgment  of  an  inferior 
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'conrt,  proceiiHng  on  a  prtM^  taktn  in  tie  m^rMr* 
court,  euxxtrdinff  to  the  preaent  practict,  ihall  '  dis- 

*  tincUy  q>ecii7  in  his  interlocutor  the  -aereral  facts 
'  material'  to  the  case,  which  he  finds  to.be  estali^di- 
'  ed  by  tJie  proof,  and  express  how  hi  his  judgment 
'  proceeds  on  the  matter  of  fact  ao  found,  or  on  mat- 
<  ter  of  law|  and  the  several  points*  of  law  he  means 

*  to  decide.' 

^  5.  Siupenswn  i^charffes,  or  threatened  cAartfc* 

on  bonds,  bills  of  exchange,  or  promissory  notett 

contracts,  dea-eets-arbitral,  or  other  instrtunerUs-. 

roistered  for  eeecution,  and  of  decrees  of  remo~ 

«ny.  .  ' 

-It  is  enacted  by  dO.  Geo. 'III.  t.llS,  S  42,  tikt 

the  proceedings  ill  bills  of  susprtisi<»i  of  any  of  these 

charges,  or  tHreatened  chvges,  *  shall  be  is  at  pKr 

''sent,  save  and  except  Uiat  no  replies  or  di^fiBS 

*  shall  be  allowed ;  but  the  Lord  Ordinary  on  the  BiUs 
'  may,  if  he  thinks  proper,  -  Hear  parties  wva  voce,  and 

*  may  pass  or  refusothe  bills  with  or  without  ^answers.* 

Unless  in  very  peculiar  circumstances,  these  biUs 
are  only  passed  upon  catttionfor  the  debt,  as  well  as 
expenses  of  process,  in  the  case  of  pecuniary  obliga- 
tions y  hudfor  vit^ertt  pr(^s,  as  well  as  expenses,  in 
the  case  of  a  decree  of  removing. 

§  6.  Suspensions  of  decrees  in  foro  of  the  Court  of 
Session! 
By  the  same  act,  50.  Geo.  III.  %  43,  it  is  cnact- 
eri,  *  That  in  billK  of  suspension  against  decree!:  pro- 
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*  nounced  by  the  Court  of  Session  info^o^  tio  replies 

*  or  dixies  shall  be  allowed ;  and  in  such  cases,  the 

*  extiacted  decree  shall  be  produced  wil^  the  answen^' 

.    §  7-  SuapenHan  and  liberation* 

A  bill  of  suspension*  and  'liberation  becomes  neces- 
sary  when  the  sdspender  has  actually  been  incaree- 
mted.^  It  di£fers  in  no  respect,  in  point  of  jHrocedure, 
from  the  bill  of  *  suspension*  of  a  charge  upon  a  re- 
gistered bond,  or  other  obligation,  excepting  that 
the  time  allowed  For  answering,  instead  of  being  finir- 

*  teen  days,  is  limited  to  three  days,  or  even  forty^eight 
hoars  qfier  service^  in  cases  that  require  instant  atten- 
tion, snd  are  susceptible  of  it.  by  the  charger's  resi- 
dence in  Edinburgh,  or'vicinity.  *  For  it  will  be  ob- 
senred,  that  the  mere  sist,'of  even  jAssing^of  t^e  bill^ 
is  lyot  a  sufficient  warrant  for  liberating  tihe  suspender. 

•  T1||0  letters  of  suspension  and*liberation  must  be  si^- 
neCed,  and  a  chai^  given  to  the  magistrates  to  set  at 
Iflierty ;  unless,  upon  the,  bill  being  passed,  the^char- 
ger  consents,  is  he  ought,  to  the*  suspender's  instaqt 
tiberstion,  reserving  his  ^grounds  of  chai^  entire. 
But  the  intimation  of  the  sist  should  be  .by  delivery 
of  a  copy  <^  the  bill  and  sist j  so  that  the  charger  may 
see  and  answer  the  reasons  of  jsu8pensi6n,  without 
waiting  for  an  office-copy  at  the  Bill-Ohamben 

§  81  Suspension  and  interdict. 

This  is  the  form  in  which  many  questions* of  right 
originate,  the  interdict  being  directed  against  some 
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attempt  to  inVert  the  possession  of  heritsget  or  some 
encrbachmeiLt  on  property,  reo^  or  personal,  or  threat-  ' 
ened  epcroachnient,-  or  other  illegal  interference,  by 
the  party  comj^ained  of.     Caution  must  be  oOered ; 

•'  and  if  the  Lord  Ordinary  sees  cause  to  pass  the  bill 
upon  answers,  or  upon  Hearing  parties,  be  may  ^tber 
do  BO,  to  the  edect  merely  of  trying  the  question,  and 
refuse  the  interdict,  or  he  may  also  grant  the.  inter- 
dict ;  caution  being  always  found  to  the  satis&ction 
of  the  clerk  to  the  bills  for  damages,  as  well  as  ex- 

-penses,  in  case  of  wrongous  interdicting.  If  the  io- 
terdict  is  not  granted  at  the  same  time  with  the  sist,- 
the  time  for  answering  is  generajly  H^nited  to  a  sKort 
period,  as  in  tha  case  of  a  bill  of  suspension  and  11- 
beradoD)  and  it  ii  expedient  to.«erv£  a  fuU  copy  of 
the  bill  and  sist;  *  •       . 

*  .§  9-  Formerly  it  required  two,  .and  sometiines- 
Biorc  Lords  to  concur,  in  the  passing  of  bills  of  s^^ 
pension  of  decrees  of-  removing,  and  certam  others, 
^d  in  some  .cases  also  of  advocation ;  but  by  the 
said  act;  6.  Geo.  IV.  §  4^,  it  is  eilacted,  *  T^iat  in 

*  all  cases '.without  distiiKtion,  the  Lord  Ordinary  on 
'  the  Bills  may  pass  bills  of  suspension,  without  re- 

*  quiring  the  conclirrence  of  the  Inner-House  during 
'■.session,  and  of  one  or  more  Ordinaries  during  vaca- 

*  tion  ;*,  and  by  the  relative  act  of  sederunt^  18^i 
§  36,  this  provision  is  extended  to  advocations. 

S  10.  As  to  the  incompetency  of  bills  of  suspen- 
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flon  €i  certain  justice  of*  peace  decreets,  and  decrees 

*  of  die  small  debt  court,  and  courts  of  freeholders, 

•  some  remarks  have  been  unready*  made  *• 


CHAP.  VI. 


•       • 


MODE  OF  REVmWIHO  THE  Jl{DGM£KTS  OF  THE  LORD 

ORDtNARY  ON  THE  BILLS. 

•     •  •  • 

• 

By  the  6.  Geo^  IV.  c.  120,  §  46,  it  is  enacted^ 

*  That  in  compkumi^.of  any  interlocutor  pronoun^ 
'  ced  by  the  Lord  Ordinary  oi^  the'  Bills,  the  'party 

*  thall  proceed,  not' as  at  present  by  reclaiming  peti^ 
^  tion,  but  by  presenting  a  printed  note  to  the  Inner- 

*  House,  stating  the  nature  of  .thq  bill,  reciting  the  . 

*  interlocutor,  and  praying  for  an  alteration  thereof ; 
'  and  upon,  such  note  being  presented,  the  Inner- 
'  House  AbII  order  the  counsel  for  the  parties  te  be 
^  heard,  and  on  hearing  them  shall  either  grant  or 
'  refuse  .the  application,  or-appoint  parties  to  give  iii 

*  mutual  cases  on  the  question ;  an^  thereafter  the 
'  Court  shall  either  refuse  the  )M>plication,  or  renyt 

*  to  die  Lord  Ordinary  to  pass  or-  to  refuse  the  bill, 
'  or  to  remit  to  the  inferior  judge  with  instructions  f 
'  and  any  interlocutor  6f  the  court  revising  such  ap-* 
'  plication,  or  of  the  Lord  Ordinary  on  a  remit  from 

*  the  Court,-  shall  be  final.     • 

♦  Pp.  103-5,  supra. 
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CH^P.  VII.  • 


AS  TO  CAUTION,  CONSIGNATION,  AND  EXPENSES  IN- 
CURRED IN  THE  BILL-CHAMBER. 


Ezpenset. 


When  a  bill  of  suspension  or  advocation  Iia3  been 
refused,  or  re^iitted  to.  the  inferior  court, 
if  the  expenses  incurred  ill  the  Bill-Cham- 
ber ar&  meant  to  be  awarded,  the  same  interlocutor 
must  find  them  due.  If  they  are  either  not  applied 
for,  or  not  found  .due,  or  not. reserved,  they  cannot 
be  afterwards  claimed  in  the  inferior  court,  or  in  the 
Bill-Chamber,  the  proceedings  being  at  an  end  is 
soon  as  the  remit  has  been  carried  into  effect,  and 
the  proceedings  re^uiqed  in  the  inferior  court.  If  the 
interlocutor  refuses  them,  or  is  silent  about  them, 
whereby,  they  kre  held  to  be  refused,  the  Lord  Or- 

• 

dinary  va  functus  officii  ;  but  that  interlbctitor,  like 
any  other  pronounced  by  the  Lord  Ordinary  on  the 
Bills,  may  be  reviewed  by-the  Court.  The  expenses 
incurred  in  the .  Bill-Chamber  are  sometimes  lost  by 
not  adverting  to  thesd  circumstances. 

The  Lord  Ordinary  generally  modifies  the  sura  of 
expenses  by  the  interlocutor  finding  them  due.  If 
an  account  of  the  expenses  i^  appointed  to  be  given 
in,  it  is  taxed  and  decerned  for  in  the  usual  manner. 
This  last  course  is  followed  when  a  certificate  is  taken 
out  at  the  Signet-office,  as  noticed  on  next  page. 
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On  the  othet  hand,  it  k  quite  out  of  all  form  for  a 
compIaiiLer  to  ask  the  expenses  incurred  in  the  Bill- 
Oiambery  in  any  case  where  his  bUl  has  be^  pass- 
ed.  He  has  got  all  that  he  asked  or  can  get  in  that 
^e ;  and  when  the  letters  are  expede,  and  the  rea- 
sons of  advocation  or  of  suspension  discussed,  if  he 
gains  his  cause^  and  gets  expeuses  of  process,  these 
expenses  cover  the  expenses  incurred  in  the  BilU 

Qiamber  as^  well  as  those  incurred  m  Court ;  for  it 

• 

will  ke  recollected,  that  the  bill  was  just  the  draft  of 
tbe  letters  of  advocation  or  letters  of  suspension ;  and 
when  theie  pass  the  Signet,  they  bear  th$  <^te  of 
presenting  in  the  Bill-Chamber,  and  necessarily  carry 

« 

the  whole  expenses  incurred  from  the  date  of  pre- 
lenting  the  bill,  unless  the  cqntrai*y  is  specially  found 
by  the  Lord  Ordinary  or  the  Court« 

If  the  suspension  is  discussed,  it  is  also  provided, 
by  6.  Geou  IV.  c.  120,  §  46,  that  it  shall  '  be  com- 
*  petent  for  the  Lord  Ordinary  or  the  Court  to  find 
'  the  suspender  entitled  to  his  expenses  tn  the  infe- 
'  rior  couri^  as  well  as  in  the  Court  of  Session.' 

S.  But  it  not  unfrequently  liappens,  that  an  ad- 
^  vocator  or  suspender  bethinks  'himself  of 
the  danger  of  proceeding  to  discuss  his  let- 
ters. He  has  got  the  bill  passed,  and  some  delay  to 
look  about  him  during*  the  dependence  iti  the  Bill- 
Chamber  j  but  he  sickens  at  the  cdntemplai;iQn  of  a 

doubtful  law-suit  in  the  Court  of  Session.     At  this 

•  •  • 

stage,  therefore,  viz.  when  the  bill  has  been  passed, 
both  suspenders  and  advocators  may  cease  to  in- 
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mitt ;  and  until  the  act  of  Aederuot,  I4th  June  1709> 
no  oif«ctual  remedy  was  provided  for  such  s  case  *. 
But  by  the  fith  section  of  that  act,  it  was  provid' 
ed«  ^  When  a  bill  of  su^ensioo  or  adrocation  is 
'  passed  by  the  Lord  Ordinary  on  the  Bills,  the  com- 

*  plainer   shall  expede  the  letters  at  the  Signet, 

*  witlun  ten  days  thereafter,   othervise  the .  nine 

*  lihall  fall  to  the  ground,  and  the  ref^udent  shall 
'  be  at  liberty,  upon  a  certificate  from '  the  Signet- 

*  office,  obtained  at  any  time  after  the  said  pmod  is 
'  elapsed,  bearing  that  the  letters  are  ttot  expede,  to 

■  '  go  on  vvithjiis  diligence  or  other  proceedings,  as  if 

*  the  bill  had  been  refiised  >— And  fturther,  in  that 
'  cose,  the  respondent  shall  be  at  liberty  to  aj^y  to 

*  the  Ordinary  on  the  3ill8  for  his  expmses,  both 
'  against  tt\e  principal  and  the  cautitmer ;  it  being 

*  understood,  that,  in  time  coming,  the  cautioner  is 
'  to  be  liable  as  well  as  the  principal,'  for  Uie  ex- 

*  penses,  .bo.th  in  the  case  already  mentioned,  and  in 

*  the  case  o}*  the  respondent's  obtaining  {frotestation 

*  in  the  Outer-House  agunst  the  complainer  for  not 

*  insisting  i  and  the  expenses  bcang  so  awarded*  the 

*  clerk  to  the  bills  shall  deliver  up  to  the  respondent 
'  an  extract  of  the  bond  of  caution,  in  order  that  he 
'  may  put  the  same  in  execution  accordingly.* 

With  reference  to  this  case  of  sto^^nng  short  after 
a  bill  has  been  passed,  it  is  enacted,  by  6.  Geo.  FV. 
cap.  ISO,  §  47,  '  1^  cuitioners  in  a  bill  of  ^nqim- 

•  Appendix,  No,  XV. 
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*  don  shall  be  liable  to  fulfil  the  obligation  in  their 

*  bond,  although  the  letters  of  suspension  shall  not 

*  be  expede  before  the  day  of  citation  appointed  in 
'  the deliTerance,  and  also  inthe case  of  the chai^^er's 
<  obtainiDg  and  duly  extraeting  protestation--  for  not 
'  enrolling,  calling,  and  insisting/ 

Bat  the  relative  act  of  sederunt,  §  37 9  bears  as  fol- 
lows: *  And  whereas  it  is  declared  in  section  47» 
'  of  the  said'act,  that  in  the  event  of  bills  of  sus- 
'  poMon  being  pa»ed  of  decrees  of  inferior  courts, 
'  It  shall  be  competent  for  the  Lord  Ordinary  or  the 

*  Court  to  ]Snd  the  suspender  entitled  to  his  estpenses 
'  m  t^  if^eriar  court,  it  i^  enacted  and  declared,  that 

*  this  povrer  is  to  be  exercised  only  after  the  letters 
^have  been  expede,  and  are  discussed  before  the 

*  Lord  Ordinary  in  the  Outer^^House,  or  .before  the 

'Caurt.' 

« 

3.  Hie  terms  of  bonds  in  bills  of  snspensi(Hi  are. 
Bond  of  cm.  ^^^  ^^  complaiuer  shall  pay  or.p^orm 
^^  to  the  chai^r,'  or  to  whatsoever  other  per- 

son or  persons  he  shall  be  decerned  to  pay  or  perform 
to,  &c.  In  bills  of  advocation,  the  caution  is,  that  he 
shall  impleiiient  the  interlocutor,  or  decree  pronoun- 
ced. If  the  bond  is  signed  by  one  or  more  caution- 
ers, with  whose  sufficiency  the  charger  is  not  satisfiedt 
it  has  always  been  the  custom  to  have  the  bonds  at* 
tested  by  one  or  more  persons  as  subsidiarie  liable* 
But  when  these  bonds  came  to  be  operated  upcm,  the 
attesters  often  required  a  new  law-suit  before  the  debt 
eould  be  made  effectual  against  them.     In  conse« 
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quence  of  this,  the  Lords,  passed  the  act  of  sedenmt, 
17th  December  1709,  here  referred  to  •.  The  derl 
to  the  bills  also  requites,  in  doubtliil  cases,  the  cer- 
tificate of  a  justice  of  peace,  or  other  respectable  per- 
son, thafr  the  cautioners  are  reputed  to  be  in  sufficient- 
ly good  circumstances,  at  that  time,  to  fulfil  the  bond, 
which  last  infers  no  personal  responsibility  beyood 
the  Imorrledge  andbelief,  of  the  magistrate  or  other 
person  certiiying,  that  the  fact  certified  is  true.  The 
t|Ct  of  sederunt  1799  fii%  AeGnesJuratmy  caution, 
which  is  somewhat  anomalous. 

S  4.  Contignation. 

Conagnation  must  be  made  in  the  following  bills 
of  suspension : 

1.  Of  the  annual  rates  to  the  ministers'  widows 
fund. 

3.  Of  Ministers'  Btipends,  or  the  rents  of  their  be- 
nefices. 

•  3.  Of  rents  or  stipends  due  to  unirersities,  schools 
or  hospitals. 

4.  Of  salaries  of  parish  schoolmasters. 
'    5.  Of  bank  notes. 

6.  Of  fines,  or  other  sums  decerned  fijr  under  the 
acts  againt  profanity  and  immorality ;  and  one  or 
two  o^ers.  But  this  may  be  elided  by  production 
of  a  dear  and  liquidated  discharge  of  the  ground  of 
debt  sought  to  be.  sounded. 

•  AppendU.  No.  XVI.  f  Drid.  No.  XV. 
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§  5.  Discussion  on  the  bill. 

If  the  cliacgier  or  respondent  thinks  he  will  obtain 
greater  dequitch  by  discussing  the  merits  of  the  sus- 
pensioii,  or  advocation^  on  the  bill,  he  may,  upon  a 
petition  to  the  Court,  duly  intimated  to  the  suspend- 
er, obtain  a  warrant  to  enrol  it  before  the  next  offi^ 
dating  penooatient  Lord  Ordinary  of  that  division  of 
the  Court,  or  before  any  other  Lord  Ordinary,  off 
contitiffeniiam  of  a  previous  process*  In  this  f^sase^ 
the  cause  is  at  once  enrolled  in  the  Lord  Ordinary's 
band-roll,  instead  of  the  printed  roll,  and  the  discus- 
sion proceeds.  If  the  suspender  has,  in  the  meaur 
while,  expede  and  signeted  the  letters,  the  deliverance 
on  the  petition  wiU  grant  warrant  for  trap^mittjog  the 
bill  from  the  Signet-office,  just  as  if  the  letters  had 
not  been  expede ;  and  if  not  already  signeted,  it  will 
prohibit  tbfi  expediiig  and  signeting  of  th^  lettersr 

Both  parties  may  also  ooncur  in  this  applicfll^(n^ 
which  will  render  the  mp^r  simply*  But  the 
nspend^  cannot  make  the  application  without  the 
duirg^s  concurrence ;  for  the  charger  must  be 
aware^  that  unless,  in  suspensions  of  admiralty  4e« 
erees,  and  some  others,  where  it  is  expressly  pror 
▼ided  by  statute  that  the  caution  shall  remain  in 
foice^  jlist  as  if  the  letters  had  been  expede,  the  ch^ar- 
ger  may  l(»e  the  benefit  of  the  caution  foun^iin  thfi 
Bill-Chamber  by  following  this  courae* 

The  signet  dues  must  also  be  paid  in  this  ca,8e^ 
whether  the  letters  be  expede  or  not. 

p  2 


tCD  »LI,>CHA1UI«1  MUCTICB.  £t1T.  U. 


JPABTlCUtABS    TO    BE   ATTENDED    TO    IN    THE  BILL- 
CHAMBER. 

1.  The  IhU  must  be  ngaed  by  a  writer  to  1^  ng' 
net  or  agenfr. 

01  The  descripti(Hi  of  the  bill,  as  *  of  su^MDMm,' 
or.  *  of  adrocstion,'  and  the  names  and  desi^mtiooB 
of  the  parties,  as  well  sa  the  agent's  luune,  nnut  be 
indorsed  on  the  back.  If  it  is  a  snspenaion  tntkovt 
emtfumt  or  on  Juratory  caution,  or  of  a  deove  of 
removing,  or  othermae  unusual,  this  also  diould  be 
noted. 

S.  If  any  writings  are  referred  to,  they  most  be 
noted  on  the  back,  as  produced  along  with  the  biU. 
If  ^lere  are  more  than  two  of  them,  tfaey  should  be 
marked  as  produced  jwr  inventory. 

4.  A  bill  of  advocation  of  a  final  judgment  of  an 
infmor  court  should  now  be  accompanied  with  a  cer- 
tificate that  caution  has  been  found  for  the  expenses 
M  well  those  incurred  in  die  inferior  court,  as  to 
be  incurred  in  the  Court  of  Session. 

5.  Tlie  same  course  should  be  followed  in  tliecsse 
of  an  interlocutory  judgment  that  requires  the  leave 
of  the  inferior  judge,  and  the  petition,  with  the  de- 
liverance of  the  inferior  judge,  granting  liberty  to 
advoeste,  should  also  be  produced. 
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6.  "Die  cleik  to  the  bills  will,  st  presentiBg  tiie 
UQ,  enter  a  descriptimi  of  it  in  tbe  fxJUook  ;  wuk 
at  tbe  next  Bill-Chember  hour,  he  will  enter  att  ab« 
itnct  of  tlie  loterloctttor  pronounced  by  the  Lord 
Oidmarj, .  in  the  f^intfite-Aooii.  Thatktosay,  if  tfaa 
bill  has  been  passed,  the  entry  will  be  *  Susp.  A.  v.  B. 

*  passed.*  If  the  bill  is  refused^  the  word  *  r^ae^  i» 
f!at  opposite  the  entry,  instead  of  <  passed ;'  and  if 
the  bill  tt  merely  sisted  and  a{^inted  to  be  answer^ 
ed,  the  maridng  will  be  ^  see,'  and  similar  markings  are 
sfao  made  in  the  roll-book* 

la  this  last  case,  the  interlocutor  is  expressed  in 
tbe  Mowing,  or  simikr  terms : 

*  *  tjiBoAnarghy  Vtih  May  1825.-^To  see  and  answer  with- 
*  m  faoiteen  days ;  meantime  sisti  execution,  and  to  be  in- 
c  liBurted.  (Signed)        J.  H.  FoaBBS.' 

In  this  case  it  is  the  duty  of  the  complainer's  agent, 
either  to  borrow  the  bUl  with  the  sist  thereon,  or 
to  obtain  a  certified  copy  of  the  sist,  and  cause  it  to 
be  intimated  to  the  opposite  party,  or  his  known 
^genty  and  also  to  tbe  clerk  of  the  inferior  court, 
in  the  case  of  an  advocation.     The  same  course  is  fol- 
lowed, if  the  bill  has  been  passed ;  but  in  either  cas^ 
a  certified  copy  of  the  interlocutor,  under  the  hand 
of  the  clerk  to  the  bills,  has  been  hitherto  held  tanta- 
mount to  a  notorial  c»)py.    A  certificate  or  execu- 
tion, under  the  hand  of  the  notary  or  other  person 
niho  makes  the  intimation,  is  generally  returned  to 
the  Bill-Chamber,  unless  the  Sheriff-clerk  and  the. 
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piity  or  his  known  agent  write  an  acknowledgnient 
on  the  back  of  the  certified  copy^  that  it  has  been  in- 
timated to  them. 

7*  This  last  course  is  also  followed  in  all  caaea  of 
suipeiisiany  where  caution  is  merdy  offextd^  or  where 
discussion  must  necessarily  take  place.  The  sut 
oiigfat  to  be  forthwith  intimated,  in  order  that  the 
charger  or  respondent  may  apply  for  an  office  copy 
ef  the  bill)  and  lodge  his  answers  in  due  time.  Ii^ 
timation,  however,  is  rendered  unnecessary  if  the 
agent  for  the  charger  or  respondent  marks  tn  ike 
fdkboak  of  the  Bill-Chamber  bis  purpass  .to  answer. 
This  is  done  by  writing  on  the  margin,  or*  at  the 
bqttpm  of  the  entry  of  the  bill  in  the  roll-book,  ^  (X  D. 
•-a  copy  ;*  or  * C.  D.  to  answ^^— *a copy j*  qr  * CL D. 
*  to  sBswer  when  caution  is  found,'  or  <  C.  D.  to  ath- 
(  swer— -no  copy/  But  if  letters  of  homing  have  foL^ 
lowed  on  the  decree  or  obligation  sought  to  be  sus- 
pended, the  respondent's  agent  should  be  sure  that 
die  diligence  is  in  his  own  custody,  or  under  his  own 
control  when  he  so  enters  appearance ;  because  the 
entry  is  equivalent  to  an  admission  of  an  intimation 
of  the  sist,  and  the  charger  might  be  liable  in  da- 
mages if  the  diligence  were  put  in  force  by  poinding 
or  imprisonment  of  the  debtor  after  so  entering  ap- 
pearance. 

^  8^  The  complainer's  agent,  if  caution  has  not  been 
found,  ought,  as  soon  as  the  bill  is  sisted^  or  as  soon  as 
passed,  if  passed  at  the  first  presenting,  to  take  out  a 
bond  from  the  clerk  to  the  bills,  and  get  it  signed  by 


Ctitf .  VIII.3        BILL^RAMBER  PRAOTfCE.  ^201 


l)iie  0r  more  'safficient  cautioners,  within  fourteen 
-^Ajs,  m  terms  of  the  first  section  of  the  act  of  sed^- 
runt,  I4th  June  1799*. 

But  it  will  be  notieed  with  regai^  to  thk  section^ 
that  if  the  Wl  has  been  merely  sisted  upon  cantiony 
and  caution  shall  not  be  found,  the  practice  is  to  lay 
tbe  till  once  more  beim«  the  Lord  Ordinary,  in  or- 
der to  exhaust  the  case  by  an  interlocutor  refusing 
the  bin  in  respect  of  no  caution.  But  if  the  bfll  has 
been  passed  npcm  caution,  the  certificate  df  the  clerk 
t6  tbe  bills,  that  caution  has  not  been  found,  is  a  suf- 
fident  warrant  for  the  charger  or  respondent  to  re> 
«une  proceedings,  just  as  if  no  bill  had  been  pre- 
sented* 

9*  If  a  bill  of  suspension  has  been  refused  for  tM»tf 
qfcmOmn  anly^  the  complainer,  it  should  seeniy  may 
present  a  new  bill,  accompanied  with  a  bond  of  oau*^ 
tMik  to  the  satisfacticm  of  the  clerk  to  the  bills,  of 
upon- juratory  caution ;  and  in  that  case  must  follow 
out  the  directions  of  the  second  section  of  the  act  of 
aederant  just  refi^red  to* 

10.  Section  4.  of  the  same  act  of  sederunt  is  the 
nile  as  to  lodging  answers ;  but  the  latter  part  of 
that  section  regarding  replies  is  no  longer  a{^licable^ 
sU  replies  or  duplies  being  abolished  by  act  of  Par- 
liament* The  lodging  of  the  answers,  or  of  any  not^ 
for  a  i^rogation  of  the  sist,  or  otherwise,  must,  how« 
ever,  be  intimated,  and  a  certificate  of  intimation 

♦  Appendix,  No.  XV. 


.^nztten  upon  tbe  back  of  the  payer ;  *  oth^-mie  the 
.*  said  paper  abaU  not  be  li^d  before  tke  Lord  Ordi- 

*  nary.'  In  all  cases  where  a  c^ion  is  mailed  m 
the  Bill-Chamber,  a  siaiilsr  intimation  throu^  the 
Post-i^ce  shoald  be  given  to  the  party  the  day  be- 
fore the  caption  is  taken  out. 

H.  The  5th  section  of  said  act  of  sederunt  pro- 
videa  f«r  the  case  of  a  complaiD^  delaying  to  signet 
;hiB  sMspension  or  advocatiw ;  but  it  may  be  noticed, 
that  the  ten  days  are  in  practice  rei^cmed  not  from 
4he  date  of  the  interlocutor  passing  the  bill,  but  from 
Ae  day  that  the  bill  so  passed  is  issued,  or  in  a  state 
^  be  issued*  by  the  clerk  to  the  bills,  to  the  com- 
plainer's  agent ;  and  if  the  letters  hare  been  sigoeted 
jtfSftn  the  date  ^  the  certificate,  the  letters  do  not 
Atll,  although  signeted  only  after  the  dapae  of  the  ten 
days.  But  by  6.  Geo.  IV.  cap.  130,  §  4?,  it  should 
feem  that  the  letters  must,  in  order  to  avoid  a  cer. 
tificate  at  the  Signet-office,  6e  ei^peefe  '  be/bretheday 

*  of  citation  a^tointed  m  the  ddiverance.'  This 
renders  it  necessary  that  the  day  of  citation  filled  up 
by  the  clerk  to  the  bills  should  in  general  be  at  eight 
or  ten  days'  distance  from  the  date  of  issuing  the  bill, 
9iid  eUways  a  Friday^  being  a  calling  day. 

IS.  Sections  6.  and  7*  of  the  stud  act  of  sederunt 
prescribe  rules  to  be  followed  in  the  case  where  ■ 
bill  of  suspension  or  advocation,  advised  on  its  me* 
fits,  has  be«i  refused  \  but  the  act  6.  Geo.  IV. 
cap.  ISO,  is  sileat  as  to  second  biSs,  and  it  is  de- 
clared, by  section  45,  *  That  all  interlocutors  by  th« 
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>  Lard  Ordiniory.oii  the  Bills,  pewng  or  re&ttng 
« bob  of  advocation  of  niterbcutory  Juc^imantBj  shall 
'be  final/ 

IS.  As  soon  as  answers:  are  lodged  to  a  bill,  an  en- 
try of  the  names  of  the  parties  is  made  in  tkeproog^ 
dure-bookj  of  the  date  of  lodging  the  answers ;  and 
in  the  opposite  column,  the  date  of  tnmsmissioD, 
and  the  name  of  the  Lord  Ordinary  to  whom  the  bill 
and  answers  are  transmitted  to  advise,  are  entered  ( 
and  the  nature  of  the  interlocutor  is  also  noted  in 
ibis  book,  as  well  as  in  the  minute-book  of  the  ojiee, 
at  the  first  Bill-Chamber  hour  after  it  is  pronounced^ 
aU  in  terms  of  section  8.  of  the  said  act  of  sederunt 
1799*  whidi  further  provides,  *  That  the  qertificaite 

*  of  lefesal  shall  not  be  delivered  out  till  twentjt* 

*  four  hours  after  the  same  has  appeared  in  the  mi- 
'  note-book,  the  date  and  hour  of  its  being  so  ^iter- 
'  ed  being  marked  in  the  book/ 

-14.  As  valuable  documents  are  often  produced  in 
the  Bill-Chamber  with  reference  to  the  proceedings, 
die  praetitioner  would  do  well  to  take  care  that  these 
are  received  up  when  the  proceedings  regardiiig  than 
are  terminated  in  the  Bill-Chamber,  in  as  far  as  pro- 
duced by  him  ;  and  that  his  receipt,  upon  returning 
those  belonging  to  the  opposite  party,  is  duly  scored ; 
a  measure  not  more  satisfactory  to  the  agent  than  to 
the  clerk  to  the  bills,  much  risk  and  confusion  fre- 
quently  arising  from  a  want  of  attention  to  these  par- 
ticulars. 

Liastfy^   The  practitioner  should  notice,  that  all 


^t&  BLLL-CHAUUIH  FRACTIOE.  flTt.  II. 

causes depmdii^  in  the  Bill-Chmaber,  by  bill  aSgaa- 
pennon  or  advocation,  must  be  in  one  or  other  of  the 
following  stages :  1.  The  bill  presented*  Bisted,  and 
.  appointed  to  be  answered :  S.  Passed  at  first  present- 
ing :  in  either  of  these  two  cases,  if  ciuiti«iis  to  be 
ibund,  fourteen  days  are  allowed.  S.  Answers  hare 
been  lodged,  and  the  fH-ocess  transmitted  to  the  Lord 
Ordinary  for  advidng.  4.  The  bill  has  been  advised, 
and  returned  to  the  Bill-Chamber,  either  passed  or 
Infused  i  or  perhaps  the  bill  and  answns  ordered  to 
be  printed,  or  iaxs  appomted  for  the  purpose  <^ 
being  reported  by  the  Lord  Ordinary  to  die  Court, 
or  a  commissicm  granted  to  take  the  charger's  oath ; 
vr  it  may  be  the  oAth  of  the  suspender  in  the  case  of 
a  cha]^  on  a  decree /v-  exhihitien  and  eUUverp  of 
iorita.  5.  Caution  has  been  lodged,  and  the  1»]1 
passed  in  respect  of  no  anstrer.  6.  The  bill  has  Iwen 
refused  for  want  of  caution.  7>  The  bill  being  pas»> 
ed,  has  not  been  taken  out  to  beexpede ;  or  a  certifi- 
jcate  of  no  caution  has  been  taken  out.  8.  Expeiues 
have  been  found  due,  and  the  account  is  in  the  coune 
of  being  taxed  and  decerned  for. 
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CHAP.  IX. 


PR0TI8ION  IN  CA6B  0¥  BBATH,  BESMKATION^  «IGX^ 
HESS,   DECLINATURE^  OR  ABSENCE  OP  TBS  JUNIOR 
JUDGE. 

Bt  the  53.  Geo.  III.  cap.  64,  §  4s  it  is  <  enacted* 
'  That  in  case  of  the  death,  resignation,  sickness,  or 
'  neeesBary  absence  of  the  last  appoinjted  or  junior 
'  Ordinary  Jmdge  of  the  Fii^  Pivisiop*  it  shftUlie 

*  owipeteiit  to  the  whole  Court  of  Session,  or  a  quo- 
'  ram  thereof,  to  appoint  the  other  four  permanent 

*  Ordiimriesto  o£Keiate^  eaeh  iwek  by'rota^on,  as  Or- 

<  dairies  m  the  BiU-Chamber^  and  in  teind  proc^ 
'  mi,  and  other  miM^ters  above  mentioned^  until  the 

*  said  junior  Judge  shall  again  officdatOf  or  aaoth^r 

<  Judge  be.sppfunted  in  his  stead/ 

And  by  1.  and  2.  Geo.  IV.  c.  88,  S  .4y  it  is  '  en-; 
^  acted.  That  in  case  of  the  deaths  sickness,  neces- 

*  sary  absence,  or  legal  declinature^  the, Lord  Or^ 

*  dmaryon  the  Bittsdwring  the  period  of  the  eesHon^ 

*  but  at  a  time  when  the  Court  is  not  actually  sitting, 
'  any  one  of  the  permanent  Ordinaries,  on  a  due  state- 
'  ment  by  any  of  the  clerks  of  the  bills  of  such  fact, 
'  and  of  some  urgency  in  the  case,  shall  and  may  pro- 

*  nounce  on  any  bill,  which  may  in  such  case  be  laid 
'  before  him,  such  interlocutor  as  circumstances  may 

require,  without  prejudice,  quoad uUra^  to  the  pro- 
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'  vinons  of  the  fbresud  act,  passed  in  the  5Sd  year 

*  of  his  said  late  Majesty's  reign  ;  and  also  without 

*  pr^udice  to  the  powo'  of  either  division,  upon  fe- 
'  gal  declinature  of  the  Lord  Ordinary  on  the  Bills, 

*  -when  represHited  to  them  in  any  case,  to  remit  the 
f.ttme  to  another  Ordinary  in  his  stead.' 


CHAP.  X. 


^XTRAORDINART  POVEBS  OF  THE  LOBO  OBDINABT 
ON  THE  BILLS. 

The  Court  always  possessed  the  power  of  prevent- 
ing thg  surcease  of  justice  in  the  inferior  judicatories, 
by  naming,  ad  interim,  sheriffi  and  other  inferior 
judges,  keepers  of  records,  clerks,  &c.  Of  this  a  very 
early  example  has  been  preserved  in  the  books  of 
sedef  lint,  jyst  three  years  after  the  institution  of  the 
College  of  Justice.  It  is  as  follows  :  '  QQth  Noe. 
*- 1535.     The  Lordis  of  Counsale  haraode  cooa- 

*  deracione  of  the  inemitie  now  standing,  as  is  allegit, 
Vbetwix  Gilbert  Erie  of  Cassillis,  his  kyne,  frendis, 
*■  tenentis,  and  seruandis,  one  that  ane  part,  and  the 
'  Schereff  of  Aire,  his  kyne,  frendis,  and  seruandis, 
'  on.  that  vthir  part,  quharthrow  the  said  Schereff, 
'  and  his  deputis  chosin  be  him,  are  presomit  in  ane 

*  part  suspecte  to  be  jugis  to  thaim  in  thair  nuttirs  ; 
'-therfbr  the  saidis  Lordis,  for  mesing  oi  sic  sua- 
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<  pidoune,  hes  of  their  offices  cieate  James  Jhon- 

*  stom^  Thomas  Hammiltone,  and  Jhone  Pendaven, 

*  masserisy  conjunctly  and  severally^  schereff^d^utes 

*  of  Aire,  to  sit  and  minister  justice  to  the  said  £rle# 

*  his  kyne,  frendes,  tenantes,  and  seruandisi  in  all 
^  aocionis  and  causis  cimceming  thame ;  and  thai  to 

*  sit  at  the  Brig  of  Dune,  and  to  fense  courtis  and 

*  chese  officiaris  as  thai  thing  best,  and  to  minister 
'justice  equally,  as  thai  will  ansuer  to  the  Kingis 
'  Grace ;  and  this  act  to  endure  fra  the  xv.  of  Fe- 

*  bruare  nixt  to  cum  ;  and  lettrez  to  be  directe  her- 
'  apone,'  &c. 

There  are  accordingly  numerous  instances  of  ap- 
pointments of  inferior  judges  by  the  Court ;   and 
there  are  also  many  instances  in  which  the  Lord  Gr- 
anary on  the  Bills,  as  possesising  the  delegated  powers 
of  the  Court  m  time  cfvacationt  granted  similar  com- 
missions ad  interim.     Upon  the  lamented  death  of 
Mr  Hodshcn  Cay^  Judge^Admiral^  Lord  Meadow- 
bank,  as  Ordinary  on  die  Bills,  appointed  Mr  Bos- 
well  Judge- Admiral  ad  interim.    The  following  aro 
the  proceedings  in  that  case,  as  engrossed  in  the  hooka 
of  sederunt: 

<  Unto  the  Right  Honourable  the  Lord  Ordinary 

'  on  the  Bills, 
*  The  Petition  of  William  Campbbll,  Esq.» 

*  Advocate,  Principal  Clerk  of  the  High  Court 

«  of  Adminilty  \ 


Bmnbfy  shewetk^ 

*  That  by  the  death  of  Robert  Hodshon  Cay, 
^  Esq.,  late  Judge  of  the  siud  High  Court,  there  »  a 
<  vacancy  in  the  said  office  of  a  Judge,  to  the  great 
« inconvenience  of  the  lieges. 

*  May  it  therefore  please  your  Lordship,  to  appoint 
an  interim  Judge  till  his  Majesty's  commission 
shall  come  down  appointing  a  successor  to  Mr 
Cay  :  And  your  petitioner  would  humbly  sug- 
gest William  Boswell,  Esq.  Advocate,  he  ha- 
ving, for  about  two  years  past,  acted  as  depute 
to  Mr  Cay  ;  and  to  shew  your  Lordship  that 
the  present  application  is  not  without  prece- 
dent, an  extract  act  and  warrant  is  herewith 
produced. 

*  Your  petitioner  shall  ever  pray,  &c. 
(Signed)        ♦  Wm»  Campbell. 

'  Edifdmrgh,  3d  April  1810. 
<  Lord  Meadowbank,  Ordinary  officiating  on  the 
'  Bills,  having  considered  this  petition,  with  the  ex- 

*  tract  warrant  produced  therewith,  authorises  and 

*  empowers  the  said  William  Boswell  to  exercise  the 

*  office  of  Judge  of  the  High  Court  of  Admiralty, 

*  until  some  person  shall  be  named  and  receive  a 

*  commission  from  his  Majesty,  and  the  present  no- 
^  mination  be  thereby  superseded  ;  and  ordains  this 
^  petition  and  deliverance  thereoti  to  be  insert  in  the 

*  books  of  sederunt :    And  the  said  William  Boswell 
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<  having  appeared  before  the  Lord  Ordinary^  gave 

<  his  oath  deJldeU. 

(Signed)        *  Allan  Maconochie/ 

A  similar  appointment  was  made  of  an  interiDi 
9ieri£Mepiite  of  Inverness-shire,  under  date  25th 
August  1810,  by  Lord  Polkemmet,  as  Ordinary  on 
the  Bills ;  and  Lord  Alloway»  Ordinary  on  the  Bills, 
of  date  9th  August  1814,  appointed  an  interim  Com- 
nuMary-Clerk  for  the  commissariot  of  Peebles. 

These  applications  pass  through  the  closets  of  the 
Principal  Clerks  of  Session,  as  in  the  case  of  seque- 
strsdona.  under  the  bankrupt  acts ;  and  the  appoint- 
ments are  invariably  entered  in  the  books  of  sede- 
runt of  the  Court  of  Session ;  the  Bill-Chamber  being, 
to  this  effect  at  least,  not  a  court  of  record. 


TITLE  III. 

OF  ACTIONS  THAT  ORIGINATE  IN  THE  OUTER-HOUSE, 
AND  THE  MODE  OF  BRINGING  THEM  INTO  THE 
HOLLS  OF  COURT. 


CHAP.    I. 

BUUM0NSE5  IN  CBNERAI.,  AND  THEIR  DIVISIOKS. 

§  1.  All  actions  commence  in  the  Outer-House 
with  a  summons,  which  is  a  writ  in  the  King's  came, 
at  the  instance  of  the  pursuer,  in  the  form  of  a  syllo- 
gism, containing,  thepremises,  the  subsumption,  and 
the  conclusum,  with  a  vHU,  which  in  reductions  is  pre- 
fixed, but  in  all  other  cases  is  annexed,  authorising 
and  commanding  messengers-at-arms  to  serve  oi  exe- 
cute the  same  against  the  defender.  It  is  signed  by 
a  writer  to  the  signet,  and  must  be  duly  signeted  in 
the  manner  already  noticed  *. 

§  2.  Summonses  may  be  divided  into  two  great 
classes,  ordhmry  and  extraxtrdinary. 

1.  Ore/iTuiry  summonses  are  all  those  of  a  simple 

petitory  nature. 

2.  Under  the  head  of  extraordinary  are  compre- 

hended, 

*  Pp.  174,  175,>iipn. 


L  Rednetioiis  and  rtfloittoiy  actioDBy  wkh  w  wkh^^ 
out  improbalioiis.  *   - 

9.  Declurstors  of  righV  or  of  immanity. 
.  9*  Adjudicatioiis. 

4.  Count  and  reckonings. 

5.  Multiplqpomdings.  • 

6.  FurthcomiBgs. 

7.  Removings;  • 

8.  Rankings  »AdyJes»  whetiier  at  the  inrtance  of  a 
creditor  9  or  of  an  heir'4S^pparent. 

9.  Cognitions  and  sale  pf  a  pupU's  heiritage. 

10.  Divisions  of  commonty. 

11.  Divisions  of  runrig  lauds. 
1^  Aliments. 

IS.  Ce9nanes.banarum» 

14.  Pnmngs  of  the  tenor  of  writs  loat  or  destroyed. 
And  one  or  two  others. 
Of  these,  the  first  seven  are  exdnsiTely  Outor*House 
processes,  and  may  be  ended  as  wcti  as  begun  thete  j 
bift  the  tkre^  last  specified  are  properly  speaking  In- 
ner-House processes,  and  are  mnored  there  at  a  very 
^y  stage  by  Great  avUandum.  The  other  ^/!vir 
are  of  a  mixed  nature. 


S  d.  All  summonses  now  admit  of  gnoihfr  divi- 
rion^  viz.  into,  1.  All  jaddona  whicb  are  djmcted  to 
be  remitted  at  once  to  the  Jury  Court ;  md  %  Ac- 
tions which  the  Court  of  Session  may  decide  without 
lemittiDg,  or  after  having  remitted  them>  to  the  Jury 
Court. 
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an  ordinacy  natuce.  But  the  prwSlege  of  short  in-  . 
ducut  was  BOt  conferred  at  the  pleasure  of  the  writer 
to  the  signet  who  finmed  the  writ ;  it  was  obtabed 
only  by  appl]/ing  to  the  Courts  or  Lord  Qrdinaiy  on 
the  Bills,  by  a  bill ;  and  that  class  of  summonseB  is 
hence  called  privileffed.  A  practice  came,  however, 
to  be  introduced,  of  applying  by  bill  to  ha^e  die  in- 
ducue  shortened,  whether  the  case  was  one  of  a  tum^ 
mary  nature  or  not.  By  the  act  of  sederunt,  S9th 
June  1672,  this  was  prohibited,  and  ^  the  saidis 
'  Lordis  do  ordain,  -  that  in  time  coming,  all  sum- 

*  mouses  shall  come  in  upon  twenty-one  days  warn- 

*  ing,  and  that  rume  be  privileged  bjf  tJuiLord^de- 
^  liverance^  or  otherwise,  except  t^ese  following/ 

Here  follows  an  enumeration  of  them^  'whereof 
these  three  wete  declared  to  be  privileged,  upon  one 
diet  of  fifteen  days,  viz. : 

1.  Summons  of  recent  q»ulzie,  if  raised  within 
fifteen  days  after  the  otmimitting  of  the  spuizk. 

2.  Summons  of  ejectioiK   • 

3.  Summons  of  intrusion,  and  succeeding  in  the 
vice. 

And  the  f^Uowing  eleven  summonses  w^e  privir 
leged  on  one  cfiet  of  snx  days,  or  two  diets  of  six  days 
each,  viz. : 

1.  Summons  of  aliment. 

.4g;     1  ill    I    exhibition. 

S.  furthcoming. 

4.  tranrference. 

5.  poinding  of  the  ground. 

6.  I  >  i wakening. 


cuaP.  u'i  AVD  THEIR  AnhmoKs;  S^ 

7.  Sunaonoiis  of  spedial  declarator. 

8.  *    *     ' suspension^ 

9.  ■  ■     r         preventor  (now  an  ob^Iete  writ.) 
10*   ■    I  transHmptj  and 

11.      ■         removing.  • 

Bnt  if  any  of  these  could  not  be  forthwith  instruct^ 
ed  mrqito^  they  behoved  to  have  «  second  diet,  which 
was  alwaya  on  six  days ;  and  if  any  of  the  sununonw 
ses  amtamed  condiisions  of  declarator,  or,  as  in  the 
case  of  the  summons  of  exhibition,  a.conclusion  also 
Arddhery  of  the  writs  exhibited,  the  privilege  did 
not  i^ly. 

In  practice,  summonses  of  csessi^  benormnj  as  well 
«  summonses  of  niultiplepoinding,  came  to  be  parsed 
upon  the  short  indncue  6f  six  days,  without  any 
enactment,  or  other  written  authority  j  and  the  ex- 
pedkney  of  saving  time  in  these  processes  has  sanc- 
tioned the  innovation.  But  certainly  the  privilege 
should  not  be  conferred  at  the  signet  without  a 
passed  bill ;  and  if  the  summons  of  multipiepoind- 
ing  contains  special  conclusions  of  exoneimtioii,  o^ 
of  deebrator,  it  is  always  treated  as  an  ordinary 
summons. 

The  summons  of  wakening  was  understMd  to  pass 
apon  €ne  diet  of  six  days  \  but  doubts  arose  as  to  se- 
veral JcS  the  others*  As  long  as  the  dues  of  tabling 
wete  paid^  the  criterion  for  exacting  the  dues  was, 
that  the  summons  had  two  diets  ;  and  it  was  desira*. 
ble  as  often  as  possiUe  to  save  this  expense,'  as  well 
as  the  six  days*  delay  consequent  upon  the  second 
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diet.  The  fee  fund  dues  (which  supenedod  the  tab- 
ling,) being  exigible  upon  all  gninmonges  -whataoever, 
except  of  cessto,  renders  any  care  upon  this  head 
unnecessary ;  and  second  di^  being,  by  ihe^  act  6. 
Geo.  IV.  cap.  120,  abolished,  it  isjio  longer  neces- 
Mry  to  enter  into  these  nice  distinctions.  By  that 
acty  §  53,  it  isr  provided,  *  That  from  and  after  the 
/  eleventh  day  of  November  next  tocoiae  (1895,) 

<  the  practice  of  citing  defenders,  to  appear  on  Am 
,^  diete  o£  Coivt  shall,  in  all  cases,  cea^  and  all 

*  summonses  shall  thenceforward  proceed  on  one  diet 

*  only,  viz. : 

^  I.  PrwUeged  summonses  against  defenders. 

<  1.  Within  Scotlandf  onanediet  of  six  days,  and 

*  2.  If  furth  thereof^  one  diet  of  sixty  days* 

.<  II.  Oth^  summonses  against  defenders  residing  in 

<  Orkney  and  Shetland,  one  diet  of  forty  days. 

*  And 

*  III.  For  all  othei;  persons,    . 

<  1.  Within  Scotland,  one  diet  of  twenty^seven 

^  di^ys ;  and 

<  2.  For  defenders  out  of  Scotland,  one  diet  of 

*  sixty  days.* 

Observe,  The  same  section  provides  and  declares, 

*  That  where  a  person  not  having  a  dwellingJioaae 

*  in  Scotland,  occupied  by  his  family,  or .  secvairtSy 

<  shall  have  left  his  usual  place  of  residence^  and  have 
f  been  therefrom  absent  during  the  space  of  forty 

*  days,  without  having  left  notice  where  he  is  to  be 

*  found  within  Scotland,  he  shall  be  held  to  be  ab- 
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'  sent  from  Sootland,  and  be  charged  or  .cited  accord- 
« ing  to  the  ftirms  herein  {Hrescribed  accordingly  *.* 

§  5.   ^^^/  summoMes  require  doubles* 

It  is  certain^  all  ordinary  petitory  sununondes  must 
be*  executed  by  delivering  to,  or  leaving  for  the  de- 
feoder,  aiuU  double  of  the  summons  to  the  will*  Hie 
ssBie  thii^  is  necessary  in  all  or  most  of  the  extr%- 
*   ordinaiy  summonses,  as  well  as  privil^ed  summon- 
ses.   It  is  always  safest  to  serve  a  double,  but,  if  ne- 
.  eessaiy;  to  avoid  this,  the  following  may  be  stated  as 
teceptions  t : 
1  •  Multiplepoinding,  without  exotiHerfitian. 

2.  Wakening. 

3.  Suspension* 

4.  Advocation. 

5.  Exhibition  ad  deliberandtim, 

* 

6.  Transumpt. 

7*  Mails  and  duties. 

8.  Choosing  .ofcurators. 

9-  Poinding  of  the  ground. 
lO.  Furthcoming. 

But,  in  the  summons  of  poinding  the  ground,  a 
fiill  double  must  be  given  to  the  heritor ;  and  in  the 
furthcoming  to  the  common  debtor ;  and  in  the  mails 
and  duties  perhaps  the  same  rule  ought  to  be  follow- 
ed. 
The  summons  of  adjudication,  and  summons  of 

^  Vide  Title  L  chap.  1.  §  8.  pp.  123.25,  nqn^ 
f  Acta  of  fledenmt,  16th  Feb.  1723,  1st  Jan.  1726^  I9tk  Fe- 
bnuffy  1742.      • 
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TUik^  anet  8^,  without  dntinguteluDg  whee  tliis 
last  SHinmoHS  is  at  the  instasce  of  a  creditor,  or  St 
the  instance  of  an  apparent  heir,  are  also,  in  practice, 
frequently  executed  by  short  copies  only.  When 
the  sonnnoRs  of  ranking  and  sale  is- at  the  instance 
of  an  apparent  heit,  short  cc^ies  are  quite  suffidciit '; 
but  when  the  summons  is  at  the  instance  <^,a  credi- 
-tor,  a  fiitl  double  should  be  served  upoh  ihe  de^dn*, 
-and  dto  in  the  case  of  a  summons  of  adjudicatim  •■, 
far  it  would  bie  hard  to  figure  any  Bummonges  that 
admftted  less  of  any  want  <X  all  due  solemnities  dwa 
these  serious  processes. 

§  6.  As  to  minor  defenders. 
The  minor  must  be  -seired  like  any  otho-  defaid- 
er,  but  in  addition  thereto  the  summons  must  be  exe- 
cuted against  his  tutors  and  curators  by  short  ct^es, 
or  doubles,  as  the  case  may  require,  by  a  genecal  edic- 
tal  citation  at  the  market-cross  of  the  head  burgh  of 
the  shire  in  which  the  minor  resides.  . 

§  7-  The  Crwm. 
llie  <^eers  of  state  must  be  cited  in  the  same 
manned  at  Exchequer  chambers,  and  by  a  citation 
as  fnrth  of  Scotland. 

§  8.  CharUred  banks, 
Tovm-Qouncils  and  public  bodies   are  cited  by 
service  in  the  hands  of  the  presiding  individual  when 
-tlu  body  is  diapterly  convened,  or  by  citation  of 
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eu^  indmdaal,  if  t&e  parties  are  ooncliided  againdt 
personally  or  as  indinduals,  mi  that  eidier  by  short 
oopieB  or  fiiU  doubles,  as  in  the  case  (if  other  ^fend- 
ers. In  most  cases  the  cashier  or  manager  having 
'  poirer  to  sue  and  defilnd,  will  admit  the  citation  for 
hanks  and  sbailar  public  bodies. 

S  9*  Stupeniiaw  and  advocations. 
These  letters  are  in  fact  stimmonses  that  have  pass- 

And  first  as  to  the  suspension :  The  guspensian  ought 
to  be  executed  against  the'cfaaiger»  if  the  suspender 
is  desirous,  to  have,  the  leading  of  his  own  process. 
Hhe  will  of  the  letters  contains  two  days  or  diets, 
but  it  is.  the  first  mentioned  day  that  is  the  day  of 
compearance  in  a  suspension  or  advocation,  and  the 
day  to  which  the  charger  or  respondent  is  to  be  warn- 
ed or  cited.  The  citation  is  a  mere  intimation  to 
the  charger  that  the  suspender  is  to  go  on  with  the 
suspension,  and  is  invariably  performed  by  a  short 
copy.  The  notice  may  be  given  within  two  days, 
or  even  twenty-four  hours  of  the  day  of  compear^ 
ance ;  and  .the  execution  is  a  sufficient  warrant  for 
the  suspender  to  call  his  letters  as  a  summons,  and 
go  on  with  the  process  as  dominus  litis. 

An  advocator  iQay  follow  the  same  course ;  and 
if  he  was  defender  in  the  inferior  court,  is  exactly 
in  the  same  predicament. 

As  long  as  no  protestation  has  been  put  up  for  the 
letters  of  suspension  or  of  advocation,  at  the  minute- 
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book,  the  suspender  or  advocator  may  execute  tlie 
letters,  although  the  day  of  compearance,  which  is 
the  fir^t  day  sjfecifisd  in  tfae  letters,  be  many  days 
or  months  bygone,  jHOviding  it-  is  -within  year  sad 
day  of  the  date  of  the  letters';  for,  as  already  said, ' 
it  is  a  mere  intimation  that  the  complainer  piupoaet 
to  go  on  against  the  charger  or  respondent,  and  in 
this  case  the  citation  is  generally  made  to  the  first 
caUing  day  after.- service.  But  if,  -in  the  meadwlule, 
before  the  actual  calling  of  the  letters  as  a  summons, 
'  a  protestation'  be  put  up  at  the  minute-book  by  the 
charger  or  respondeat,  that  will  carry  the  Ietteis>  set  ■ 
aside  the  supervening  caUing,  and  constitute  the 
charger  or  respondent,  t^ommiu /»^;  and  the  sus- 
pender or  advocator  must,  in  that  case,  answer  Uie 
protestation. 

But  in  the  case  where  a  pursuer  in  the  inferior 
court  advocates  his  own  cause,  it  is  not  necessary  for 
him  to  execute  the  letters  of  advocation  as  a  sum- 
mons :  he'is  entitled  to  call  them  vrithout  executing, 
and  the  defender  is  bound  to  follow  him},  nay  more, 
by  the  act  of  sederunt  Ist  January  1709  *,  he  is  al- 
-  lowed  fifteen  days  beyond  the  first  day  of  compear- 
ance specified  in  the  will  of  the  letters,  to  call  and 
go  on  with  the  process  as  dominua  litis,  and  hb  is  not 
bound  to  answer  any  protestaticm  that  diall,  in  the 
meantime,  be  put  up  for  the  letters  at  the  minute- 
book.' 

•  AppcHdii,  No.  XXIII. 
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CHAP.  n. 

.     Of  CALLING  LISTS.  OUTGIVINGS  AND  RETURNS. 

* 

%  1.  CktlCa  caJUng  lutg. 

Th^sb  were  substituted  by  act  of  sederunt,  11th 
Mareh  1890  ^^  for  the .  ancient  unsatisfactory  form 
of  r»a  voce  callings  by  the  clerks,  and  otUffivinffs  and  ' 
relunu  by  advocates. 

1.  When  a  wmmpns,  suspension,  or  advocation,  is 
ready  to  be  brought  into  count,  t.  e.  when  the  indu^ 
cut  have  run  against  all  the  defenders,  the  writ  is 
carried,  at  latest  on,  the  evening  before  a  calling  day, 
to  tbe*fee  fund  office,  in  order  to  pay  and  get  the 
iees  marked  upon  the  back  of  the  writ.  ' 

2.  The  summons  or  other  writ  is  then  carried*  to 
the  doBet  of  one  or  other  of  the  Outer-House  clerks, 
in  order  to  be  entered  in  the  caUinglist  of  that  office 
in  due  tbne;^  these  lists  being  appointed  to  be  exposed 
upon  the  walls  of  the  Parliament-house,  upon  a  call- 
mg  day,  from  10  till  2 ;  and  every  Friday  in  time  of 
session  is  a  calling  day ;  but  the  nine  last  sederunt^ 
days  of  the  winter  .session,  and  the  seven  last  sede- 
nmt-days  of  the  summer  session  are  also  calling  days. 

♦  Appendix,  No.  V. 
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3.  The  writ  is  accompanied  with  an  inventory »  de- 
scribing the  same,  with  the  names  and  designations 
of  the  parties,  and  ajso  specifying  aAy  writings  found- 
ed on  and  lodged  therewith.  But  whether  there  are 
writings  produced  witli  it  or  not,  the  inventory  is . 
nec(^ssary,  in  order  to  facilitate  the  lending  up  of 
the  summons,  suspension,  or  .advocation  to  the  par- 
ties. .  The  following  is  the  form  of  the 

Inventory  of  the  process^  A.  B.  in  C,  against  D; 
E.  in  F.,  and  G.  H.  in  J. 
I.  Summons,  dated  and  signed  12t^  May  1825,  with  one 
execution  annexed. 

• 

9.  Execution  apart 

&  Inventory  and  five  writs  libelled  on. 

.6 

This  genaral  inventory,  being  intended  to  serve 
fyt  writing  the  -receipts  for  liie  various  boiTOwingt 
in  the  course  of  the  process,  and  to  add,  as  occasion 
may  require,  new  steps  of  process  and  productions, 
*^ouId  be  wHtten  upon  a  sheet  o£  good  paper,  and 
be  folded  and  titled  bn  the  back, 

Inventory 
A.  B. 


r. 
G.  H.- 


1825. 


But  before  lodging  the  summons,  suspension,  or 
advocation,  the  agent  should  write  carefully  upon 
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tbe  VMHi^  of  tile  first  pi^  <rf*  it,  the  JPariUmif  in 
the  fdlowing  or  nmilar  temui : 

« 

Calljw^  Mr  FoBsrrHt  Advocate. — D.  Fisher^  Jig^tf  * 

Summons  A*  B.  ia  C. 


V. 


G.  H-inJ. 

« 

This  step,  although  apparently  insignificant,  is 
of  the  utmost  importance  in  every  aftei*  stage  of 
the  proceedings  ;  fqr  it  is  the  measure  of  all  entries 
in  the  minute-hook:  Every  entry  In  that  book  must 
contain  the  names  and  designations  of  the  parties, 
pursuers  and  ^defenders  *,  and  the  clerks  and  their 
assistants  take  the  partHms  for  their  guide,  in  ma*, 
king  these  entries.  -Any  materiU' omission  in.  this 
respedt  may  prove  fatal  to  a  decree  ;  ami  if  that  de- 
'  cree  is  in  absence,  it  tnay  be  sufficient  to  open  it  up 
at  any  time  within  the  long  {>eriod  of  forty  y^rs.  It . 
is  the  rule  also  for  enrolling  in  the  Outer-House  roU ; 
and  any  matenal  imperfi^ction  in  inserting  the  names  < 
and  'designation  of  all  the  defenders,  in  that  roll, 
if  the  decree  passes  *in  absence,  may  have  the  same 
efi^t.  If  the  defenders  are  more  than  three  in. 
number,  the  partibus  dbould  name  the  first  in  order, 
and  refer  to  the  rest  as  per  roll,  which  should  be , 
lodged  with  the  summons,  and  copy  of  it  must  also 
be  put  upon  the  walls  of  the  Parliament-House,  by 
one  of  the  under  housdceepers. 

*  Act  of  eederunt,  10th  December  1687. 
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'  £ven  in  regard  -to  the  calling  liaf^  the  jMwtfi^Mr 
is  the  rule,  although  the  entries  in  these  Uats  need 
not  be  so  very  full  as  ip  the  minute-biM^,  or  even  in . 
the  Outer-Hpnse  roll ;  their  object  being  merely  to 
make  the  agents  for  parties  aware  that  the  process'has  . 
been  called  in  Court,  and  is  to  b&prpceMed  in.  The 
foUowiog  is  the  efatry  in  the  calling  list : 

P.  Soni-  A.  B..in  C.  v.  G.  H.  in  'J.  |  Forsvth.  |  D^FuJur,  Agnt. 

As  these  lists  are  put  upop  the  roll-hoards  of  the 
six  several  Outer-House  clerks,  and  exposed  upon 
the  walls  of  the  Parliainent>House  Juring  the  time 
of  public  business  evtry  Friday,  or  other  calling  day, 
the  practitioners  readily  perceive  when  any  summons 
or  other  writ  is  called,  in  which  they  are  authori- 
sed to  enter  -  appearance  ;  and  section  3.  of  the  act 
oT  sederunt  provides,  That  '  in  the  afternoon  of 
'  every'  such  day,  appearance  may  be  .  entered  for 
'defenders  or  chargers,  for  which  purpose  their 
■'  agents  shall  attend  at  the -clerk's  office,  between 

*  the  ■  hours  of  6  and  7  o'clock,  when  the  appear-.  . 

*  ance  shall  be  marked  by  the  clerk  upon  the  par- 
'  tibua  in  common  form.*  This  is .  done  on  the 
margin  of  the  writ  immediately  below  the  partibiUy 
thus : 

'  \Qth  June  1825. 
jlctor  Forsyth. 
AUtr  More.— To  see. , 

George  Tod  junior,  AgenL 
.      B.  D.  P. 

This  marking  of  appearance,  .unimportant  as  it  may 
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agem.  Was  of  old  made  in  presence  of,  -and  counter- 
tigned  by  the  Lord  Ordinary  :  And  it  is  still  held 

'  to  be  an  interloc&tory  step  of  procedure,  that  creates 
a  dependence  of  the  piiocess,  which  in  consequenoe 
may  be  mkened  or  transferred  at  any  time  during 
the  years  of  prescription.    In  the  case  of  a  stlspension . 

.  or  advocation  this  dependence  is  created  by  the  mere ' 
expejdng  and  signetingof  the  letters,  though  not 
called,  or  even  executed. 

TTiis  e£bct  of -the  calling  of  suVnmonses  gtfve  occa-* ' 
ston  to  the  Court  to  check  an  abuse  that  had  at  one 
time  crept  in.  The  clerks,  at  the  request  of  pursuers' 
agents,  in  order  to  keep  summonses  from  (Sleeping, 
wrote  renewals  of  the  calling,  year  after  year,  and 
sometimes  for  two  or  three  years^  tog^ther^  whereby 
defenders  were  thrown  oflF  their  guard.^  The  act 
of  sederunt,  26th  February  I7I8,  entitled,  *  Act- 

*  anent  cantinmnff  processes  in  t^e  Outer- House,^ 
prohibited  this,  and  ordained,  *  That  after  the  first 

*  calling,   which  is  to  be  marked  hy  the  under 

*  cUrk  on  the  summons,  vdthin  year  and  day  of 
'  the  last  day  of  campearanc^j   it   shall   not  be 

*  leisome  to  the  saTd  clerks  to  mark  any  other  par- 

*  tibus  on  the  said  summons,  until  the  same  be  gi- 

*  Ten  out,   seen  and  returned,   and  come  in,   by 

*  course  of  the  roll,  to  be  judicially  called  before  an 

*  Ordinary ;  and  that  thereafter  all  callings  or  par-' 

*  abuses  to  be  marked  on  the  said  process  shall  be  • 

*  digned  by  the  Ordinary  ;  declaring  blU  partibuses  to 

*  be  hereafl;er  marked  by  the  clerks,  contrary  to  thir 

*  presents,  shall  be  Toid  and  null,  and,  notwithstand- 

*  ing  thereof,  the  process  shall  be  repute  sleeping.' 
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'  The  act  of  sederunt  1880  proceeds ;  *  And  tbe 

*  agent  shall  be  entitled  to  borrow  the  process  on 

'  his  receipt,  which  sfaallinfi^anobfigatumtoietum  ' 
'  the  same  to  the  cleric,  on  ,or  before  the  nxtli  dky 

*  after  entering  appearance,  uniler  pain  of  ctfitioB.' 

But  it  was  always  lawful  to  amend  an  ernuKKUii 
c^ng,  or  to  call  of  new,  holding  the  mailing  jwv  . 
mm  seriptOt  if  the  first  calling  was  prenature  -,  lad 
sect.  5.  accordingly  providps,  *  That  in  case  t^  a* 
*-g^nt,  by  whom  ap{)earuice  has  been  entered,  ahall 
'  subsequently  inform  the  clerk  that  Ais  was  dom 
'  throuffh  error,  the  clerif  shall  amend  the  parti- 
'  bus  accordingly,  in  the  manner  now  practised  in 
'  a  return  eu  not  /or  the. party '  Upon  •  receWiig 
such  notice,  which  is^usually  written  upon  the  maigio 
of  the  summons  by  the  agent  who  has  made  the  mis- 
take, and  signed  by  him  or  the  counsel  who*was 
marited  for  the  defender,  *t.  «,,  in  this  case  Mr  More, 
the  clerk  writes,  subjoined  to  the  jnxtfi&iM  and  calling, 

*  la  respect  of  the  above  return,  as  not  for  the  partf, 
*  to  the  Regulation  Roll. 

«  B.  D.  P.' 

§  4.  provides, '  lliat  after  the  elapse  of  the  period 
'  above  specified  for  entering  appearance,  t.  e.  after 
'  the  hour  of  7  o'clock  in  the  evening  <^  the  day  (d 
'  calling,  the  clerk,  on  the  requisition  of  the  agent 
'.  for  the  pursuer,  or  the  suspender  or  advocator,  if  no 

*  appearance  has  been  entered,  shall  fill  up  tYie parti' 
'  bta  in  common  form.*  The  entry  in  this  case  will 
be  as  follows : 
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lOft  Jime  1825. 

JcL  FoBSTTH. 

JIL  Abseht. — To  the  Regulation  Roll, 
(Or  *  To  the  Suspension  Roll/  as  the  case  may 
be.)  B.  D.  P. 

^  6.  provides.  That '  when  appearance  is  not  duly 
'  made  for  the  defender  or  charger,  and  also  after 
'  the  tune  fixed  for  the  return  of  the  process,  where 
'  appearance  has  been  made,  it  shall  be  lawful  for 
*  the  agent  of  the  pursuer  or  suspender  to  borrow 
'  the  process,  for  the  purpose  of  obtaining  enrolment 
'  in  the  i^ropriate  roll  for  the  Outer-House.' 

The  form  of  the  inventory  has  been  already  no- 
ticed. The  form  of  the  receipt  upon  that  inventory 
by  thepQisuer's  agent,  in  case  no  appearance  is  made, 
is  as  follows : 

'  Edmburghf  VM  June  1825.— -Borrowed  by  me,  clerk 
'  to  D.  Usher,  S.  S.  C,  the  whole  writs  in  this  inven- 
<  tory/  (Or,  *  Borrowed  by  me,  No.  I.  of  this  inven- 
*  tory,  to  enrol.')  *  J-  K.* 

In  the  case  of  appearance  being  made,  the  receipt 
by  the  agent  for  the  defender  or  charger  is  in  simi- 
lar terms: 

^EdMurgh,  liHh  June  1825.— Borrowed  by  me,  ap- 
'  prentice  to  George  Tod  jun.,  W.  £•  the  above 
« writs.  L.  M.' 

R 
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If  the  defender's  agent  fail  to  return  Ae  process 
within  the  six  days,  and  makes  no  aatis&ctDry  ar- 
rangement with  the  pursner^s  ag«it,  it  is  taken  for 
granted  that  he  wishes  improperly  to  delay  libe  case, 
and  the  clerk,  at  the  request  of  the  pursuei^s  agent, 
ministeriaSy  issues,  as  a  matter  of  course,  the  fol- 
towing 

Proeeu  Cc^Oitm. 

CompUios  A.  B.,  one  of  the  depute-clerks  of  seasion,  up- 
on George  Tod  jun^  writer  in  Edinburgh,  snd  L.  M. 
his  apprentice,  for  not  returning  the  process  A.  B.  Id 
C.  V.  O.  H.  in  I.,  for  which  the  said  L.  M.'s  recopt 
stands.  (Signed)    A.  B. 

Edmbiryh,  ISA  Jme  1895.— The  Lor^  Maiwyo,  (Mi- 
may  on  the  Bills,  grants  warrant  to  macon  of  oeuit  to 
apprehend  and  incarcerate  the  persons  of  the  said 
Qtorge  Tod  juo.  and  L.  Mq  ay  and  until  tfafgr  rctvn 
the  said  process,  and  pay  the  fees. 

(Sigaed)    J.  H.  Fobbxs. 

This  writ  being  put  into  the  hands  of  a  macer, 
it  becomes  his  d«ty  forthwith  to  put  it  in  exeoutimi. 
to  the  eSbct  of  compelling,  with  all  due  diKictioOi 
the  return  of  the  process ;  because  the  delay  «f  a  dsj 
may  prevent  the  pursuer  irom  enrolling  his  cause  that 
week ;  and  if  it  ia  near  t^  endef  a  seesion,  fan  ixosn 
may  even  he  delayed  iaQ  the  following  session. 

Tlie  keepmg  up  of  the  process  beyond  the  tune 
allowed  by  the  regulations  for  seeing  the  same  being 
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a  delict,  the  party  complaiited  cf  must  pay  the  ma- 
cer^s  does,  as  well  as  return  the  process,  before  being 
liberated.  This  was  settled  by  act  of  sederunt,  11th 
Novmnberl681,  entitled,  ^  Act  anent  warrants  for 
'  nproductian  of  processes.  The  Lords  of  Council 
'and  Sessicm  considering,  that  wh^e,  upon  com* 

*  plaints  of  parties,  warrants  are  granted  by  the  Lords 
'  to  macen  for  apprdiending  advocates,  or  their  ser- 

*  vants,  who  keep  up  processes,  the  persons  com- 
<  plained  on,  upon  their  rqirodueing  the  process  or 
'  writs,  conceive  they  are  not  liable  to  satisfy  the  mar 
'  oer  for  his  pains  in  apprehending  them ;  therefore, 
'the  Lords  declare.  That  the  party  complainer  is 
'  not  liable  to  pay  the  macer  for  his  pains,  but  that 

*  the  vuwer  may  detain  the  party  complained  on 

*  until  he  not  only  reproduce  the  process,  but  also 
'  utisfy  him  for  his  pains  in  executing  the  Lords 
'order/ 

O&ierre.— -If  Friday  should,  upon  any  occasion, 
be  a  holiday,  the  Court,  by  act  of  sederunt,  will  au- 
thorise the  calling  lists  to  be  put  up  the  day  before. 

§3.  Outer^JBhuee  printed  roU. 

1«^  As  at  present  taken  up  and  called. 
TUs  roll  is  under  the  chaise  of  the  elerks  of  thp 
Judges  of  the  Inner-House  ;  and  they  at  present  do 
the  duty  weekly  by  rotation  ^.     It  is  divided  into 
four  classes  or  divisions  of  causes. 

*  Svproy  pp.  78*9. 

r2 
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1.  7%e  mspension  roQ,  which  is  set  apart  fw 
Tuesday.  In  this  roll,  all  suspensions  and  advocs- 
tions  that  have  passed  through  the  clerk's  calling  lists, 
are  enrolled  indiscriminately,  whether  appearance  hu 
been  made  for  the  chai^r  or  respondent,  in  the  couiw 
of  that  list  or  not ;  the  only  dilference  being,  that  if 
no  appearance  has  been  made,  *  the  parties  are  fiiUy 
*  designed,  and  the  word  ab*  for  absence,  is  mailed 
in  the  enrolment. 

2.  The  reguiation  roO,  in  which  all  sutmnonseE 
that  have  not  been  taken  to  see  in  the  course  of  the 
cleric's  calling  lists,  are  enrolled.  This  roll  is  set  a- 
part  to  be  called  on  Wednesday ;  and  the  defenden 
must  be  fully  described  hy  their  names  and  desigDs- 
tions,  in  order  to  give  them  another  opportunity  of 
entering  appearance  before  pronouncing  decree. 

Observe,  If  a  defender  appear  by  his  counsel,  when 
the  cause  is  called  in  the  course  of  the  regulation  roll) 
he  is  allowed  to  see  the  process  till  the  following  FVi- 
day,  and  appointed  in  the  meantime  to  give  in  de- 
fences. If  he  does  not  appear,  decree  in  absence  is 
pronounced  as  a  mattef  of  coarse.  If,  again,  the 
cause  is  one  that  falls  to  be  proceeded  with  in  the 
Inner-House,  such  as  aprocess  ofcessio  bonorwn,(^ 
prtnmig  of  the  tenor,  or  of  aliment,  it  is  immediitely 
removed  there  by  an  interlocutor,  technically  called 
'  great  avistcndum,'  and  the  cause  thenceforth  ceases 
to  depend  in  the  Outer-House.  In  this  way  a  re- 
gulation roll  of  sixty  causes  is  generally  discussed  in 
as  many  minutes. 
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S.  The  ordinary  action  rcU^  appointed  to  be  call- 
ed on  Thursday.  In  it  is  set  down  all  summonses, 
wluch  have  been  taken  to  see  in  the  course  of  the 
clerk's  calling  lists.  It  is  the  duty  of  the  defender 
to  have  lodged  defences,  so  that  parties'  procura- 
tors may  be  ready  to  debate  the  cause  when  called 
in  the  course  of  the  roll. 

4.  But  there  was  a  class  of  causes  that,  at  a  cer- 
tain stage  of  the  proceedings,  came  necessarily  to  be 
enrolled  a  second  time  in  the  printed  roll  of  the 
Outer-House,  viz.  reductions,  after  the  loritings  call- 
ed for  to  be  reduced  had  been  produced.     At  the 
first  calling  of  the  cause  in  the  course  of  the  regula- 
tion roU,  or  ordinary  action  roll,  as  the  case  might 
be,  the  defender  was  allowed  ten  days  to  produce 
the  writings  called  for.     Some  delay  and  discussion 
in  general  took  place  before  the  writings  were  pro- 
duced ;  but  when  this  was  done,  ffreat  avisandum 
was  made  with  the  process  to  the  Inner-House,  be- 
cause these  processes  were  at  one  time  ranked  among 
Inner-House  processes.     But  the  number  and  intri- 
cacy of  reductions  rendered  it   expedient  for  the 
Court  to  remit  them  again  to  an  Ordinary,  to  try  the 
cause ;  in  other  words,  with  the  whole  power  of  the 
G>urt,  to  discuss  the  reasons  of  reduction  and  other 
conclusions  of  the  libel.     This  remit  was  only  grant- 
ed upon  a  petition  for  the  parties,  or  one  of  them  ; 
and  the  int^locutor  upon  the  petition  generally  re- 
mitted the  cause  to  the  then  next  week's  Ordinary 
for  the  Outer-House,  and  granted  warrant  to  enrol 


€54 


OUTER-HOUSE  PRINTED  ROLL.       [tit.  III. 


the  cause  in  the  regulation  roll  of  Wednesday,  being 
tiie  day  on  which  the  Lord  Ordinary's  time  was  least 
occupied ;  and  these  processes  so  remitted,  were  ac- 
cordingly enrolled  at  the  end  of  the  r^ulation  roll, 
under  the  name  of  *  Seductums per  warrant* 

5.  By  the  act  of  Parliament  1.  and  2.  Geo.  IV. 
cap.  38,  §  5,  it  was  enacted,  *  Tliat  it  shall  be  compe- 

<  tent  and  lawful  for  the  Court,  in  either  division,  in 
'  all  cases  where  great  avisandum  is  made  with  a  pro- 
'  cess  of  reduction,  instead  of  granting  warrant  to  en- 
^  rol  the  same  in  the  next  regulation  rc^,  to  remit 
'  to  the  fifth  or  junior  Lord  Ordinary  for  the  time, 

<  to  hear  parties,'  &c.  This  gave  occasion  to  leaving 
these  reductions  per  warrant  out  of  the  regulation 
roll  altogeth^,  and  to  enrolling  them  in  a  new  divi- 
sion of  the  printed  roll,  named  *  t?ie  Heductum  roB^^ 
to  be  called  by  t^e  junior  Lord  Ordinary  on  Friday. 

The  following  example  •f  the  printed  rolls  will 
serve  to  illustrate  this  description : 


Monday,  February  14.  1825. 

Outer-House,         1 
Oaths  and  Witnesses,  J 

Bills  and     1  -         «. 
„  vLo&D  Mei>wtk. 

Reductions.  J 

T\teui4xy  Forenoon^  Lords  MeadowbaMk  ulm^  Macssvzie. 
Wedneadoff^  —      .—^   Meadowbakk  •— ^  Mackensue* 

nursdayf    —       -^--^   Meadowbank Mackekzh- 

iMday^     •   —       — —    Cringletie      *—  Medwyn. 
Saturday^     —       — .    Cringletie      Medwyn. 
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MORNING  HOURS. 

Tuada^  Ouenles.  

Wethaday,  Hermand,  .^  Mackenzie. 

Thmridag^  .^  Mbadowbank. 

Friday^  —  ^^  Ceinoletis. 

SflfiflnJBifi  «^  Robertson,  Eldin. 

Suspension  Roll. 

Tuesday,  15/%  February  1825. 
P.  SuqK  in  db.  Gray  r.  David  Brown  in  Gallashiels,  p. 

Jnmesfm. — ^Donaldson  and  Ramsay,  A. 
fi.  Adv.  Alesoinder  Vp  Williamson,  per  Thomson  and 

Menzies. — ^M.  Burd  and  J.  R.  Stodbart,  A. 
W.  P.  Aup.  Wilson  v.  Black,  p.  RoUo  and  D.  M'Far- 
]ane.-*J.  Forman  and  T.  Johnstone,  A. 

Regulation  Roll. 

Wedneidmfy  18ft  FOruary  1826. 
P.  Muk,  m  db*  Gardiner  r«  David  Thomson,  merchant 
m  Dunbar,  and  others,  p.  Roll,  p.  P.  Robertson. — W. 
Jollie,  A. 
B.  Dec  Inglis  v.  William  Glen,  portioner  of  Mianihive, 

p.  Whigham.-^R.  Welsh,  A. 
W.  P.  Smmofu  Eiskine  v.  David  Tod,  blacksmilb  in 
KiDghoniy  j»»  Bfl&td***^.  Onv  A« 

Obdinaby  Actions. 

Thursday^  19A  Fdruary  1825. 
P.  MaUe  wad  DuUeSj  Macdonald  r.  Stevenson,  and  others, 
p.  Roll,  p.  J.  M'Farlane  and  Currie.— Tod  and  Wright 
and  C.  Gordon,  A. 
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B.  Forth,  Wilkinscm  t7.  Spiers,  p.  Cockburn  and  J.  A. 

Murray. — JE.  M^Bean  and  D.  Thomson  jun.,  A. 
W.  P.  Sum.  Anderson  v.  Glen,  p.  Welsh  and  Boswell.— 

A.  Groldie  and  J.  M*Andrew,  A. 


Reductions. 

Friday,  2Qth  Febniary  1825. ' 

M.  Sed.  Brown  v.  Black,  p.  Macneill  and  Whigham.— 

A.  Douglas  and  A.  Goldie,  A. 
P.  Red,  Blackwell  v.  Sommerson,  p.  Wilson  jun.  and  A. 

Macneill. — D.  Wilson  and  D.  Blackie,  A 

These  enrolments  are  made  in  the  lobby  of  the 
Parliament-House,  upon  Saturday,  from  12  to  2,  by 
the  agent  or  hi^  clerk  delivering  to  the  Judge's  clerk 
who  takes  up  the  roll,  a  slip  of  paper  containing  the 
terms  of  the  enrolment  of  each,  as  above  printed,  ac- 
companied with  the  summons,  or  other  writ,  with  its 
partUnui  and  calling,  which  constitute  the  warrant 
for  the  enrolment.  Having  compared  and  adjusted 
the  slip,  agreeably  to  the  warrant,  the  summons  or 
warrant  itself  is  forthwith  redelivered. 

But  by  act  of  sederunt,  7th  February  1810,  it  was 
enacted,  <  That  from  and  after  the  12th  day  of  May 
'  next,  every  summons,  advocation,  and  suspension, 
'  (except  those  of  multiplepoinding,   adjudication, 

*  constitution,  wakening,  transference,  and  cesm  bo- 

*  norumy)  shall  he  printedy  and  a  copy  thereof  put 

*  into  the  Lord  Ordinary's  box,  on  or  before  the 

*  Saturday  before  it  is  to  be  called  before  him.    h 
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<  Hke  maimer,  it  is  enacted  and  declared.  That  the 

*  defences  shall  be  printed  and  boxed/ 

.  In  practice,  when  a  summons  went  to  the  reguhu 
tion  roll,  and  there  was  a  probability  that  decree 
would  not  be  resisted  by  the  defender,  the  pursuer 
frequently  omitted,  or  delayed  to  print  and  box  the 
summons,  till  after  the  cause  had  been  called  in  the 
course  of  the  regulation  roll.  Considerable  delay 
also  took  place  in  printing  and  boxing  defences.  It 
is  therefore  enacted  by  the  act  of  sederunt  18S5, 
^  as  to  the  Outer-House  and  BiU- Chamber ,  That 

*  the  clerk  who  makes  up  the  Outer-House  rolls  shall 
^  not  enrol  any  summons,  which,  by  the  existing  re* 

*  gulations,  is  appointed  to  be  printed,  nor  any  let- 

*  ters  of  suspension  or  advocation ;  nor  shall  the  clerk 
'  to  the  process  receive  any  defences,  unless  there 

*  shall  be  a  marking  on  the  said  paper  by  the  clerk 

*  attending  at  the  boxing  ofpapersy  that-  a  printed 

*  copy  has  been  boxed  for  the  use  of  the  Lord  Ordi- 

*  nary.* 

9idj  Change  in  the  forms  of  the  Outer-House  rolls 

by  6.  Geo.  IV.' cap.  120. 

The  suspension  rdU  is  to  be  taken  up  and  called 
as  heretofore. 

But  from  the  regulation  roll  and  ordinary  action 
roU  are  to  be  excluded  all  summonses  of  reduction. 
It  is  enacted  by  §  27>  *  That  all  rescissory  actions, 
'  except  reductions  of  the  decrees  of  the  Court  of 
'  Admiralty  in  maritime  causes,  shall,  from  and  after 

*  the  11th  November  1825,  be  enrolled  and  continue 


358  OVTEVHOUSE  PRINTBD  ROLL.        [tIT.  111. 

*  before  the  junior  hard  Ordinary,  without  bmig 

*  taken  by  avisandum  to  the  Inner-House,  and  thence ' 
'  remitted  for  discusaon  :  and,  before  the  Lord  Or- 

*  dkiary,  the  said  action  shall,  with  such  exce^ons  as 
'  the  Judges,  under  the  powers  hwein  after  delegated 

*  to  them,  shall  ttunk  neceasuy,  be  ]H'epaKd  and  di»> 
'  eussed,  aecerding  te  the  form  and  meUiod  already 
'  directed  with  r^;ard  to  cn^teary  actions,  bat  with- 
'  Out  prejudice  to  the  present  ftmns  of  actions  of  re> 

*  duction  in  other  respects,  and  in  regard  to  suspen. 

*  mms  and  reductions  of  decrees  pronouDced  by  the 

*  Court  of  Admiralty  in  maritime  caases  notwith- 

*  staading  the  pnmsiens  of  an  act  passed  in  die  first 
'  and  second  year  of  his  present  Majesty,  entitled, 

*  Ah  act  for  tke  better  n^ulatumt^  <Ae  Cotirt  of 


By  the  relative  act  of  sedennit  1-8S9>,  it  is  dedared, 
§  Sd,  *  Whereas  the  junior  Lwd  Ordinary  belongs 

*  to  the  Yrrf/t  DinsioB  of  the  Court,  so  that  all  re- 
*■  ductions  brought  before  him  would  be  reviewable 

*  by  that  Division  only,  which  does  not  appear  to  be 

*  the  intention  of  the  statute,  it  is  declared,  that  in- 

*  terlocutors  by  the  Lord  Ordinary,  in  processes  of 

*  reduction,  riidl  be  reviewed  byaUier  Divimon,  and 
<  that  the  pursuer  shall,  before  calling  the  sunmuHis, 

*  mark  an  it  the  IMrision  of  the  Court  to  which  he 

*  wiAes  it  to  belong,  and  it  ^all  be  held  to  btdwig 

*  to  sudi  Drnnon  aecordu^ly.* 

In  Hke  manner,  by  6.  Geo.  IV.  cap.  ISO.  $  «9>  it 

"  1.  and  2.  G«o.  IV.  cap.  39,  n^m,  pp.  lOO-l. 
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is  enacted,  *  That  all  the  actions  above  enumerated,' 
(§  28,)  '  originating  in  the  Court  of  Session  *,  which 
<  are  held  as  causes  i^ropriate  to  the  Jury  Court, 

*  shall  be  first  enrolled  in  the  roll  caDed  the  Regu- 

*  lation  roll,  whether  appearance  shall  have  been  en- 

*  tered  fbr  the  defender  or  not ;  and  if  no  appear- 
'  snce  shall  be  made  when  the  cause  is  called,  decree 
« ahall  be  pronounced  in  absence,  according  to  the 
'  present  practice ;  but  if  appearance  shall  be  made 
'  for  the  defender,  or  as  soon  as  the  defender  diall 
'  be  reponed  against  a  decree  in  absence,  the  Lord 
'  Ordinary  shall  forthwith  remit  the  cause  to  the 
« Jury  Court/ 


S  3.  Bmdine  qf  the  permanent  Lords 

After  the  division  of  the  Court  into  two  chambers, 
and  die  appointment  <^  five  permanent  Lord  Ordi- 
naries, one  Lord  Ordinary  of  eadi  Division  for  some 
time  sat  each  week  as  OreKnaryinthe  Outer-Houae^ 
and  there  were  two  printed  Outer-House  rolls,  on^ 
for  each  Division,  at  one  and  the  same  time  t.  But 
by  53.  Geo.  Ill*  cap.  64,  %  6,  it  was  enacted,  *  Tli&t 
^  the  two  perawnent  Ordinaries,  other  than  the  ju- 

*  nior  \mA  Ord&mry  qftks  JPiret  JDiffisumy  and  the 

*  two  permanent  Ordinaries  of  the  Second  DMsion, 

*  diall  officiate  aspemaimit  Lc^ds  Ordinary  inman- 
'  ner  hewin  aftor  directed  ;  that  is  to  say,  one  of  the 
«  said  four  junior  Ordinary  Judges  shall  officiate  each 

*  Stg^tOy  pfK  23i4.  t  ShfTUj  pp«  35-6. 
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*  week  ia  time  of  Session,  in  the  Outer-Houae,  for 
'  hearing  and  determining  causes  in  the  rolla  of  sus- 
*.pensi(m3,  advocations,  regulations  and  ordinary  ac- 
'  tions ;  and,  for  that  purpose,  the  said  four  Judges 
'  shall  sit  in  the  Outer-House  weekly  by  rotation, 

<  in  such  manner  as  that  a  Judge  or  Ordinary  of  the 
'  First  Division  shall  officiate  ibejirst  week,  a  Judge 

*  or  .Ordinary  of  the  Second  Division  the  second 
'  week,  a  Judge  or  Ordinary  of  the  First  Division 
'  the  third  week,  and  a  Judge  or  Ordinary  of  the 

*  Second  Division  the  Jburth  week }  and  so  alter- 

*  nately  thereafter,  a  Judge  of  the  one  Division  fol- 

<  lowing  a  Judge  of  the  other,  as  Ordinary  in  the 
'  Outer-House,  for  hearing  causes  in  the  rolls  of  sus- 

*  pensions,  advoeatious,  regulations  and  ordinary  ac- 
',  tions.* 

Sect.  8.  of  the  same  act  provided,  '  That  all  j»x»- 
'  cesses  and  proceedings  then  depending  before  any 
',  of  the  thirteen  Lords  Ordinary,  belonging  to  either 
'Division  of  the  Court  of  Session,  shall  be  carried 
',  on  and  brought  to  a  conclusioh  before  such  Lord 
'  Ordinuy,  in  such  maimer  as  if  there  had  been  no 
*.,sf>pointment  of  permanent  Ordinaries  i  for  which 
'  purpose  each  of  such  Lords  Ordinary  shall  sit  and 
'.officiate  in. the  Outer-House,  in  such  manner,  and 
'.  at  such  time  and  times  as  shall  be  directed  by  any 
'  ,act,  or  acts  of  sederunt,  of  the  whole  Court  of  Ses- 
*,  aion,  or  quorum  thereof.' 

And  §  10.  enacts,  *  That  in  the  event  of  the  death 

*  or  resignation  of  any  of  the  sud  ordinary  Judges, 
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*  Other  than  the  said  permanent  Ordinaries,  it  shall  be 

*  competent  to  the  whole  Court  of  Session,  or  quorum 

*  thereof,  to  remit,  by  an  act  of  sederunt,  or  otherwise, 

*  the  processes  then  depending  before  any  such  ordi- 
^  nary  Judge  to  any  or  such  of  the  permanent  Ordi- 
'  naries  belonging  to  the  same  Division,  as  to  the  said 

*  Court,  or  quorum  thereof,  shall  appear  to  be  proper; 

*  and  it  shall  be  competent  to  make  such  remit  with- 

*  out  any  motion  or  petition  to  that  effect.' 

By  5  11*  and  12.  similar  powers  are  given  to  re- 
mit the  causes  that  depend  before  the  junior  or  other 
p^manent  Lords  Ordinary ;  and  when  the  junior 
Lord  Ordinary,  through  the  death,  resignation  or 
removal  to  the  Inner-House  of  one  or  other  of  the 
other  permanent  Lords  Ordinary,  becomes  the  Jburth 
instead  of  the^^h  junior  Lord  Ordinary,  he  comes 
into  the  place  of  that  permanent  Lord  Ordinary, 
and  the  Court,  by  an  act  of  sederunt,  remit  to  him 
all  the  caoses  that  depended  before  the  permanMt 
Lord  Ordinary,  whom  he  so  succeeds,  without'  ihe 
ceremony  or  expense  of  a  petition  for  a  remit  in  e^tdi 
process,  and  with  this  provisaf  that  unless  sucb 
causes  are  enrolled  and  proceeded  in  within  six 
months,  or  such  space  of  time  as  the  Court  fix  by 
the  act  of  sederunt,  otherwise  the  parties,  when  th^ 
aits  to  go  on,  must  apply  by  petition  for  a  remit,  as 
in  the  case  of  remits  to  new  Ordinaries.  The  same 
course  is  followed  as  to  the  newly  appointed  fifth  or 
junior  Lord  Ordinary ;  all  the  processes  that  have 
depended  before  his  precursor  are  in  like  manner  re- 
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mitted  to  him  as  a  matter  of  coune,  provided  they 
are  enrolled  before  him,  and  proceeded  in  within  the 
time  limited  by  the  act  of  sederunt  for  that  purpose. 

The  Court,  by  act  of  sederunt  8th  June  1813, 
acccvdingly  arranged  the  manner  and  times  of  the 
sitting  of  the  permanent  Lords  Ordinary,  as  well  as 
of  such  of  the  other  ordinary  Judges  as  had  still 
causes  in  dependence  before  them. 

Again,  the  Court,  by  act  of  sederunt  15th  Ja- 
nuary 1814  *,  with  reference  to  the  last-mentioned 
act}  provided,  <  Sdot  And  whereas,  from  the  mom- 
'  ing  hour  held  by  the  late  Lord  Craig  being  now 
'  open,  and  that  the  Outer-House  busineis  formerly 

*  dqiending  before  several  of  the  ordinary  Judge*, 

*  who  are  in  other  respects  attached  to  the  Inner- 
'  House,  is  now  bo  far  exhausted,  as  to  require  a  less 
'  share  of  the  morning  hours  than  is  appropriated  for 
'  that  purpose  by  the  former  act ;  and  that  it  will 

*  prove  a  great  accommodatioD  to  the  permanent 
'  Ordinaries,  and  forward  the  business  in  depeo- 

*  dence  before  them,  were  they  authorised  to  occi^y 

*  the  morning  hours  now  vacant,  on  those  days  of 

*  the  week  when  they  are  otherwise  to  ait  in  the 

*  Outer-House  in  the  fbrenocm ;  the  Lords  do  th»c- 
'  fore,  in  order  to  accomplish  these  dijects,  enact 
'  and  declare.  That  the  morning  hours  shall,  in  iit- 
'  ture,  be  ^ipropriated  to  these  several  Judges,  mc- 

*  cwding  to  the  order  set  down  in  the  new 

•  Appendix,  No.  XXVUI. 
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SCHEDULE  B« 


MOBNIMO  HOURS. 


Lord  GuENUEE. 
Meadowbank. 
Balmuto. 

Wednetday. 

Lord  Herkand. 
— i-  Babtnatyne. 

Pbrnanent  Ordinary  in 
bis  Second  Week. 


Thtrsday. 
Lord  Robertson. 

— —  SUCCOTH. 

Permanent  Ordinary  in 
his  Third  Week. 

IHdof. 

Lord  Glenlee. 

■   ■  Meadowbank* 
Perm ANRNT  Ordinary  in 
his  Fourth  Week. 


Lord  BANNAmiB. 
««-*-»  Robertson. 
Pkrmansmv  Ordjcnary  of  the  Week. 


ThroBgh  the  death  of  Lord  Meadowbank  senior, 
and  the  resignation  of  hardB  Bannatyne  and  Sue-* 
coth,  the  mornii^  hours  are  now  almost  all  open  to 
the  permanent  Lords  Ordinary,  who  accordingly  a- 
vail  themselves  thereof  by  calling  their  hand^rolls  in 
general  ftt  nine  o'clock  instead  of  ten  only,  as  in  the 
schedules  ref(»^  to  in  &e  acts  of  sederunt. 

The  foUowmg  is  the  present  routine  of  the  per- 
manent Lords  Ordinary,  according  to  seniority,  just 
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§ 

as  the  same  will  take  place  during  the  first  four 
weeks  of  the  winter  session  1825. 


FIRST  FULL  WEEK* 

Monday^  lAdh  November  1825. 

Lord  Cringletie,  Ordinary  tit  the  Outer-Hmue^  Second 

Dimsion. 

HAND-ROLLS. 

1 

Tuesday,  Wednesday  and  Thursday,  the  15th,  16th,  and 

17th  November, 

Lord  Eldik,  First  Division,  and  Lord  Mackenzie,  Se- 
cond Division. 

Friday  and  Saturday,  the  18th  and  19th  November, 
Lords  Meadowbank  and  Medwtn. 

Friday  18th,  at  11  o'clock, 
Reductions, — Lord  Medwtn. 

second  week. 

Mtmday,  21sf  Ncvember  1825. 
Lord  Meadowbank,  Ordinary  iii  (kiter^Homey  FSnt 

DivisiouL 

Tuesday,  Wednesday  and  Thursday,  28d,  2Sd,  and 

24th  November, 
Lord  Eldin,  First  Division,  and  Lord  Cringletie,  Se- 
cond Division. 

Friday  and  Saturday,  the  25th  and  26th  November^   • 
Lord  vMackenzie  and  Lord  Medwyn. 

Friday,  25tb,  at  11  o'clock. 
Reductions, — Lord  Medwyn. 
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THIRD  WEEK. 

Monday^  28A  Ntn^ember  18S5. 
Lord  Mackenzhs,  Ordinary  tn  Ouier-House,  Second 

Taesdaj,  Wednesday  and  Thursday,  29th  and  80th 
November,  and  1st  December, 
Lord  Meadowbank,  First  Division,  atfd  Lord 
Cringletie,  Second  Division.     • 

Friday  and  Saturday,  2d  and  3d  December, 
Lords  Eldik  and  Medm^n. 

« 

Friday,  2d,  at  11  o'clock. 
Reductions, — Lord  Medwtn. 

FOURTH  WEEK. 

Mondapy  5A  December  16S5.  ' 
Lord  Eldim,  Ordinary  in  Outer-House,  First  Division* 

Tuesday,  Wednesday  and  Thursday,  6th,  7th  and  8th 

December, 
Lord  MsADOWBAVK,  First  Division,  Lord  Macxxnacxs, 

Second  Division. 

Friday  and  Saturday,  9th  and  10th  December, 
Lords  Cbimgustie  and  Medwyn. 

Friday  9th,  at  11  o^clock. 

Reductions. — Lord  Medwtn. 

And  Lard  Medwyn  aUo  caBs  hand  roUa  on  the  mominffe  qf 

Friday  and  Saturday, 

And  80  on,  to  be  repeated  every  four  weeks,  untU 
ihgtuioadditianalpermanerU Lards  Ordinary ^  under 


"H 
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the  provisions  of  6.  Geo.  IV.  cap.  120,  ^AoS  begin 
to  actf  when  some^  new  arrangeinentwiUofooiwrse  he 
made  bf/  the  Cowrt. 

The  (mly  Inner-House  Jadges  who  now  hsve  any 
hwnd  rolls  are  Lords  Glenlee,  Hermand,  and  Ro- 
bertsoB,  who  of  coiu^e  take  pjrecedenoe  on  their  re- 
spective morning  bourse ;  but  a  very  few  minutes  is 
sufficient  to  discuss  any  remainxr^  notions. lefore 
them.     • 

« 

"§  Ai.Lord  Ordinaries  ktmd  roHs. 

These  rolls  are  taken  up  by  the  Lord  Ordinary's 
private  clerk  betweai  the  hours  of  te^ht  and  twelve  fore- 
noon, two  4ays  before  the  time  fixed  for  calling  them, 
f .  e.  the  roll  for  Tuesday  is  taken  up  on  the  Saturday 
preceding ;  the  roll  for  We^esday  upon  the  Monday ; 
and  so  of  the  rest.  They  are  not  printed,  bot'puf  ^n 
vdl  boards,  and  exposed  upon  the  wbUs  or  tables  in 
the  Outer-House..    The  enrolaient  is  either  made  by 
did;ating  the  entry  to  the  Lord  OHfinaf/s  cleric,  or 
by  furnishing  him  with  a  slip  of  *paper  containing  the 
terms  of  it.     lie  place  lor  doihg  this-  is  the  Lords 
ckrhs  room,  off  the  lobby  of  the  ParlSaiD,ent-Hoase. 
It  is  by  these  enrolments-  that  causesr  which  have  not 
been  concluded  when  called  in  the  course  of  the 
printed  or  Outer-House  rolls,  are  advanced  a  stage, 
from  time  to  time,  till  concluded  or  removed  to  the 
Imier-House. 

1m  making  these  enrolments,  and  also  ^e  enroK 
ments  in  the  printed  rolls,  great  accuracy  is  neces- 
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sftiy,  as  well  as  brevity^.  The  elerk's  mark,  the  gene- 
ral name  of  the  process^  and  the  counsel  on  both 
aides,  are  mecified  thus  : 


Na 

20.  P.  Johnstone  v.  Dewar,  p.  Baird  and  Jeffrey. 

Any  error  in  the  clerk's  mark,  such  as  putting  B. 
for  P.,  is  attended  with  this  inconvenience,  that  the 
clerk  to  the  process  is  solely  guided  by  the  mark, 
and  if  that  is  wrong  he  cannot  look  out  the  process 
and  hai^e  it  in  Court  at  the  calling,  whereby  the  enrol- 
ment may  be  lost,  and  the  clerk  who  has  been  erro- 
neonsly  marked  has  .the  trouUe  of  searehing  for  it  ii» 
▼lin.  Thp  counsePa  clerk,  if  an  error  i&  rattde  aa  to 
ike  proj^r  eoimsel,  is  in  a  similar  predicament ;  and 
the  cotmsel  in  tfie  cause,  in  consequenee,.  may  no* 
luwe  his  pf^is  in  Comi;. 

Tlie  prmted  roll*  is  a  sufficient  intimation  of  the 
poTsuef's  intentioit  to  prdceed ;  but  at  one  time  the 
purpose  of  an  enrolment  in  die  hand  roBs  was  spe<> 
cifted  in  the  enrolment.  The  practice,'howeTer,  wal 
not  general }  and 'instead  thereof  it  was  enfoined,  by 
the  act  of  sederunt  6th  February  1806^  '  ThaA  evetj 

*  i^ent,  upon  enrolling  a  cause,  or  lodging  or  boxn 

*  ing  a  paper,  shall  ffive  notice  to  the  opposke  ugeat 

*  of  his  having  done  so,  and  6f  the  purpose  of  the 
^  enrolment,  by  a  written  or  printed  billet,  to  be  de- 

*  Kv^ered  on  the  day  such  step  is  taken/    The  foifew- 
ing  is  aform: 

*  Sm  tit.  h  chap.  yi. 

s  2 
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TAKE  NOTICE. 

The  process  Johnstone  r.  Dewar,  Lord  Eldin  Ordi- 
nary, was  this  day  enrolled  in  his  Lordship's  haad-roll 
for  Tuesday  next,  to  crave  circumduction. 

Edmbwrghy       1  A.  B. 

\2th  November  1825.  /  •  Pursuer's  Agent. 

Addressed  on  the  back, 

To  Mr  E.  F. 

W.  S. 


To  avoid  altercation  At  the  bar  as  to  the  time  when 
this  notice  was  actually  delivered,  the  practice  is  to 
cause  it  be  c^efully  put  into  the  Post-office  upon  the 
day  of  the  enrolment,  and  as  soon  after  the  actual 
enrolment  as  may  be  convenient ;  because  if  it  is  not 
put  in  till  the  next  day,  it  will  only  bear  that  da/s 
post-office  mark,  the  notice  may  be  objected  to  for 
want  of  due  premonition,  and  the  cause  perhaps  struck 
out  of  the  roll.  A  distinction  has  also  been  made  in 
enrohnents  in  the  hand-rolls;  between  causes  enrol- 
led merely^  to  make  a  short  motion,  and  those  which 
come  to  be  so  far  prepared  as  to  be  ready  for  debate. 
The  motion  roU  is  almost  always  finished  on  the  day 
it  is  adled ;  but  the  debates  may  not  be  overtaken 
for  weeks. 

§  5.  Of  boxitig  prifUed  papers. 

Of  old  there  were  lockfast  boxes  placed  in  the 
lobby  of  the  Parliament-House,  with  an  aperture  on 
the  top  of  each  for  receiving  all  printed  papers  that 
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were  to  be  laid  before  the  Court.     Besides  one  for 
each  of  the  Judges  and  Principal  Clerks  of  Session, 
the  Advocates'  Library,  the  Professor  of  Scots  Law, 
and  the  Collectors  of  Decisions  had  boxes.     This 
matter,  however,  is  now  regulated  by  the  acts  of  se- 
derunt 11th  March  1814,  and  2dd  November  1815. 
But  ^  place  of  boxing  is  the  Lords  clerks  room 
off  ther  lobby  of  the  Parliament-House.     The  ordi- 
nary Judges  clerks,  each  in  his  turn,  attends  to  this 
duty  for  a  week  at  a  time  during  the  session,  and  on 
box-days  in  vacation  and  recess.     A  sufficient  num- 
ber of  copies  of  the  paper  that  is  to  \>e  boxed  is 
brought  before  one  o'clock  forenoon  to  the  officiating 
Judge's  cl^rk,  who  distributes  them  in  the  various 
boxes,  or  pigeon-holes,  of  a  large  press,  set  apart  for 
the  purpose  in  that  room,  and  writes  a  certificate  on 
the  process  copy  of  the  paper  that  the  same  has  been 
so  boxed.     This  marking  is  the  rule  as  to  the  time  of 
boxing  in  all  questions  regarding  summonses,  advo- 
cations, suspensions,  and  defences,  and  others,  except 
reclaiming  petitions,  (for  which  notes  are '  now  to  be 
substituted)^  the  rule  for  which  is  the  date  of  maik:- 
mg  of  the  fee  fund,  and  marking  of  a  Principal  Clerk 
of  Session.     It  is  the  practitioner's  duty  to  take  care 
that  all  this  is  done  in  due  time  ;  and  he  ought  •  at 
the  same  time  to  intimate  the  boxing  to  the  opposite 
party,  and  send  him  six  copies  of  the  paper  so  boxed. 
Bat  if  the  printed  paper  be  an  original  application, 
or  an  incidental  one  connected  with  some  other  de- 
pending process,  such  as  a  petition  for  money  in  a  se- 
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questration  or  sale,  or  to  receive  up  a  bond  of  cautaou 
or  the  like,  the  agent's  clerk  ought  not  only  to  intimate 
the  boxing,  by  delivering  copies  to  the  agents  for  the 
.other  parties  interested,  but  he  ought  to  return  an 
«;cecution  of  such  intimation  upon  the  process  copy, 
signed  by  himself,  and  be  ready  to  verify  the  same,  if 
necessary,  at  the  bar.  Petitions  against  BiU-Cham- 
Jier  interlocutors  have  been  also  appointed  to  be  in- 
timated ;  and  the  same  thing  will  no  doubt  now  be 
done  when  a  reclaiming  note,  instead  of  the  petition, 
is  boxed. 


CHAR  IV. 


OF  PROTESTATIONS  AND  OTHER  MEANS  TO  COMPft 

PURSUERS  TO  GO  OK. 

i 

§  1.  OfproiesUitionsgeneralfy. 

A  protestation  was  competent  at  all  periods  of  the 
history  of  the  Court.  Nothing  could  be  more  irk- 
some than  for  a  defender  to  remain  perpetuaUy  ufi' 
der  the  control  of  a  pursuer,  who,  as  convenience  or 
caprice  should  dictate,  might  go  on  a  certain  lengA 
miiik  his  suit,  and  then  stand  still,  and  again  resume 
it  or  not,  and  at  such  times,  and  in  such  maimer  as 
he  pleased.  The  more  early  part  of  the  rec(N*d  of 
judicial  proceedings  consists,  accordingly,  of  daBy 
and  continual  repetitions  of  protestations  by  defend- 
ers against  pursuers  for  not  insisting.     It  is  impos- 
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abk  to  turn  up  a  leaf  widiout  findii^  iuatapcesof 
tliese  pcot^fltations.  Take  £qf  exampfe  the  feUow* 
ing  protestation :  ^  ISth  July  1476.  Befor  ye  Iior^ 
'  Joluoe  Lummysdain  of  Condelain  smpmond  at  ye 
^  inalaiifie  of  Andro  Bam8ay  of  Berneturk,  anent  ye 

*  wnuBgwiss  withjialdin  fra  him  of  certain  evid^ntia 
<  of  TO  landis  of  Pom:ain,  and  to  schaw  his  clame  and 

*  enteress  yarin,  protestit  for  his  costis  and  scaithis  of 

*  his  oftymes  beii^  $iumnond,  and  nocht  followit,  and 

*  Docht  to  amwer  quhil  he  war  new  siunoionde/ 

Under  date  1494,  is  the  following  proteltotion : 

*  Bejfore  ye  Lordis  Apditouris  comperit  William 
'  Menteth  of  Kerss,  Knycht,  and  protestit,  yat  be^ 

*  caoK  Jonet  of  Hamiltoun,  assignay  to  umquhile 
« WiUnm  Donipore  and  Johne  Chawmer  of  Grait« 
«  girth,  Kjiyeht,  gert  sumnupd  him  at  yar  instance 
*'  for  certaae  actionis  contenit  in  ye  summondisi  and 
'  wald  nbeht  eon^ere  to  fplow  turn  ^  yat  yairfore/  &e. 

Again,  under  date  14d^»  is  the  following  protesta- 
tion :  *  Befer  ye  Lordis  of  Coudaale  comperit  Ro« 

*  bevt  Ahaunay  of  Sorby,  and  Gilb^t  Campbele,  and 

*  proteatit,  yat  because  Johne  Makke  of  Merton  gart 

*  anmiBond  yaim  at  hia  instance  for  certane  actionia 
'  ccmtenit  in  ye  summondis,  and  wald  nocht  compere, 

*  &o.  yat  yarfore/  &c. 

« 

§  ^.'Proie^UUionfar  stwunwnses. 

'  The  priMoijAR  that  regulates  pratgs^iana  is  ne^ 
ceaaarily  inrolved  in  the  questioQ,  ^  Who  19  damimu 

*  litis  f  By  raising  a  summons,  th^  pursuer  is  pre- 
sumed to  be  willing  to  teimiaale  the  proceedings  as 
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soon  as  he  canf.  He  is  theiiefbre  from  the.first  do^ 
minus  litis,  has  the  choice  of  his  forum,  that  is  to 
say,  before  what  division  of  the  court  he  shall  enrol 
hi$  suiomons,  and  the  choice  of  the  clerk  to  the  pro- 
cess. This  right  cannot  be  takep  from  him.  by  a 
protestation ;  all  that  the  defender  can  db  by  that 
measure  is  to  urge  the  pursuer  on  with  hi&praceed- 
ings. 

The  defender  cannot  put  up  a  protestation  against 
the  pursuer,  otherwise  than  *  for  not  caUing,  or  *  for 
*.  not  alrolling  and  insisting/  The  defender  may 
however  include  in  the  same  protestation  both  heads, 
<  for  not  calling  and  for  not  enrolling/ 

The  time  when  decrees  or  protestations  can  be  ex- 
tracted is  regulated  by  tie  readinff  in  the  minuie' 
hook  ;  the  protestation,  or  decree  cannot  be  extract- 
ed sooner  than  twenty-four  hours  after  it  has  been 
readinff  in  the  minute-book,  i.  e.  tyeenty-four  hours  af- 
ter  the  second-bill-day  from  its  date  ;  and  a  decree  or 
protestation  is  now. held  to  be  read  in  the  minute- 
book,  as  soon  as  the  printed  minute-book  containing 
its  entry  is  distributed*.  The  period  of  nine  fii^e 
days  from  its  date  is,  under  all  circumstances^  held 
as  sufficient  to  admit  of  the  minute-book  having  been 
printed  and  read  for* twenty-four  hours  ;  and  unless 
extract  be  stopped,  by  exhibiting  to  the -keeper  of 
the  minute-book  the  summons  with  a  calling  mark- 
ed upon  it  by  a  clerk  of  court,  the  protestation  Jbr 
not  calling  may  be  given  out  to  be  extracted  on  the 

*  P,  76,  supra. 
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tenth  day  after  its  date,  or  any  day  thereafter ;  and 
die  same  rule  applies  to  a  protestation  for  noit  enroll 
ling. 

If  the  pursuer  exhibits  the  summons  and  marked 
catting  thereon  timeously,  and  goes  on  to  enrol  his 
nimmons  without  lindue  delay,  no  further  motion 
in  regard  to  the  protestation  will  be  necessary ; 
otherwise  the  .defender  may  insist  upon  his  protesta- 
tion^ no^  enrolhng.  This  may  be  attempted  un« 
der  the  original  protestation,  if  conceived  in  terms 
for  not  enrolling  as  well  as  for  not  calling ;  but  as 
doubts  and  disputes,  arise  as  to  the  time  that  should 
elapse  between  the  stop  of  the  protestation  by  the 
calling,  as  marked  on  the  margin  of  the  minute-book, 
and  the  day  the  pursuer  ought  to  enrol,  it  is  at  least 
highly  expedient,  if  not  absolutely  necessary,  to  put 
up  a  second  protestation,  simply  for  not  enrdUvng^ 
and  to  hold  that  the  first  .protestation,  even  although 
it  protested  for  more  than  for  not  calling,  is  at  an 
end,  in  consequence  of  the  calling,  and  that  the  pro- 
testation was  only  so  conceived  because  the  defender 
was  in  a  state  of  uncertainty  as  to  whether  the  sum- 
mons had  been  previously  called  or  not. 

'Whether  the  summons  be  called  before  putting 
up  the  protestation,  or  after*  that,  it  will  alike,  when 
sliewn  to  the  keeper  t>f  the  minute-book,  warrant  his 
marking  a  stop  of  the  extract  of  the  protestation. 

Upon  the  very  next  day  after  a  defender  has  re- 
tamed  a  summons,  whether  it  be  an  enrolling-day  or 
not,  he  is  entitled  to  put  up  a  protestation^^  not  en- 
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TolHf^f  Hud  to  extract  that  protestation  op  the'  teath 
day  of  session  time  thereafter,  unless  in  the  meantime 
the  pursuer  shall  have  enrolled  his  summons  in,  the 
printed  rolls,  which  he  can  hare  no  difficulty  in  doing ; 
because  one  at  least,  and  probably  iwo  emtoBn^  dia^, 
will  in  the  meantime  have  intervened.  It  was  foundt 
however,  in  the  case  of  Drysdale  and  Willianisan 
Bmnett,  to  be  unwarrantable  in  the ,  keeper  of  the 
Outer-House  rolls  to  enrol  a  cause  on  any  dity  of 
the  week  except  Saturday,  or  erne  of  the  last  nine  se- 
denwt-days  of  the  winter  session,  or  of  the  last  seven 
sederunt-days  of  the  summer  session.  And  the  same 
rule  will  now  apply  to  the  Lords  clerks,  9110  Keep- 
ers of  these  rolls. 

It  not  unfrequently  happens  that  a  summons  that 
aiie  cauing  has  bccu  called  by  a*  clerk*  of  the  1st  Divi. 
inti^^EM-  ^^^  comes  to  be  enrolled  in  the  ^  Divi- 
'*^'  sion.    The  only*  difference  thereby  occa- 

sioned is;  a  trdfvwUs^ian^  of  the  process  and  ^  in- 
ventory by  the  clerk  of  court,  whmn  the  pursuer's 
agent  employs  in  the  1st  Division,  to  the  clerk  of 
court  employed  by  him  in  the  -^d^^or  vice  v&p8a.  The 
clerk  who  writes  the  first  interhcuior  of  the  I^ord 
Ordinary  to  the  cause,  is  the  clerks  to  the  process 
throughout. 

Th^  same  thi^g  may  be  stated  with  r^^upd  fiOflua- 
peiv9i«ns  and  adyocatiopQ*  The  bill  sn^  be  pi)ssed 
by  a  Lord  Ordinary  on  the  Bill4  of  either  division, 
and  the  letters  nevertheless  eom^  m  ^  course  of 
the  rolls,  to  be  enrolled  and  4is<$4M^  before  tlie 
other  division. 
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But  by  6.  Geo.  IV.  cap.  ISO.  $  4p6,  it  is  providsd, 
tibat '  w]iea  a  bill  of  siispeBsicm  shall  have 
'  been  passed  on  a  remit  from  the  Inner- 
*  House,  pr  in  consequence  <^  the  Lord  Ordinary 
'lumng  taken  the  cfluse  to  report  to  the  Inner^ 
'  House,  the  letters  of  suspension  shall  be  discussed 
'  More  a  Lord  Ordinary  of  that  division,  unless  re* 
«  nutted  a&  oDniin^imham  to  some  ^previous  process 
<  depea^ng  before  the  other  division.' 

$  S.  ProtestatioTis  for  siL8peniion8  and  advocationis 

Hie  day  of  ccmipearance,  that  is, .  as  already  ex- 
plained, the^r^^  day  specified  in  the  will  of  the  let- 
ters of  advocation  or  stispension^  being  bygone,  whe- 
ther the  letters  have  been  executed  as  a  summons  or 
not,  the  pursver  in  the  inferior  court,  now  called 
the  respondentj  or  the  charger ^  is  entitled  to  put  up 
a  protestation,  not  merely  to  force  the  comptainer^ 
whether,  a  suspender  or  advocator,  to  proceed ;  for 
'  although,  by  purchasitiff  the  letters  of  suspension  or 
advocation,  i.  e.  getting  them  expede  and  signeted, 
they  each  for  the  instant  assumed  the  appearance  of 
dominus  HtiSy  yet  by  neglecting  to  execute  their 
letters,  or  delaying  to  call  them  when  the  day  of 
compearance  had  arrived,  they  forfeited  their  pre- 
tensions to '  that  character,  which  accordingly  again 
reverts  to  the  original  pursuer  or  charger,  an'd  con- 
tinues with  him  ever  after. 

The  terms  of  the  protestation  are  therefore  nof, 
as  in  the  case  of  a  summcms,  '  for  not  caUing  and 
*  enrottinffy  but  for  the  ktters  of  advocation  or  sus- 


276    PROTESTATIONS  FOR  SUSPENSIONS^  Sec     [TIT.  III. 

^pension  themselves f'  which  letters  must  be  produced 
to  the  keeper  of  the  minute-book  within  ten  days, 
and  left  with  hinij  in  order  to  be  delivered  over,  (as 
they  instantly  are,)  to  the  clerk  of  court,  in  whose 
office  the  respondent  or  charger  put  up  the  protesta- 
tion. The  keqper^  before  handing  over  the  letters 
to  the  clerk,  marks  the  partibue  from  the  protested 
tion  in  the  minute-book  on  the  back  of  the  letters, 
thus  :  <  12th  November  1825,  Produeedper  QUHes. 

*  To  M'NeiU.  B.  D.  P.,'  and  at  the  same  time 
scores  the  protestation. 

On  receiving  the  letters  from  the  keeper,  the  clerk 
writes  on  the  margin  within,  a  catting,  conform  to 
the  keeper's  marking,  thus  :  *  12th  November  1825. 

*  Actor  McNeill.  Alter  Gillies.  To  see.  B.  D.  P. ;' 
and  the  date  of  the  protestation  is  thus  the  date  of 
the  calling,  although  it  is  not  a  calling  day. 

These  markings  prevent  the  instance  from  falling, 
and  may  be  wakened  or  transferred  any  time  within 
forty  years. 

Observe f   from  the  time  of  producing  the  writ 
writ  at  the  minute-book,  the  respondent  in  the  advo- 
cation, or  the  charger  in  the  suspension,  hasthelead; 
he  lodges  in  the  clerk's  tiands  his  ground  of  chai^, 
<3fr  inferior  couit  process,  or  copy  interlocutors  com- 
plained of  in  the  advocation,  in  order  to  be -seen  by 
the  suspender  or  advocator ;  and  an  opportunity  be- 
ing thus  afforded  to  the  complainer's  agent  to  borrow 
and  see  these,  the  charger  or  respondent  forthwith 
enrols  the  cause  in  the  printed  rolls  before  a  Lord 
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Ordinary  in  whichever  division  of  the  court  he 
chooses. 

The  exception,  in  the  case  where  the  pursner  in 
the  inferior  court  advocates  his  own  cause,  was  al- 
ready noticed ;  but  if  he  shall  allow  the  fifteen  day8» 
after  the  first  day  of  compearance  in  the  letters^ 
to  elapse,  he,  ip  his  turn,  becomes  liable  to  anftw^^^ 
pratestation^  if  it  is  afterwards  put  up  by  the  respon- 
dent. 

If  protestation  be.  put  up.  for  a  suspelisicm  or  ad- 
vocation before  the  letters  have  been  ^tpede  ^  It  is 
premature  and  inept.  The  remedy  for  undue  delay 
to  sigTiet^  as  already  explained,  is  a  certificate  from 
the  keeper  of  the  signet,  that  the  letters  Jiave  nut  been 
*  ea^pecfe  and  signeted.  • 

For  the  sake  of  illustration,  the  following  forms 
of  protestations/may  be  attended  to  :     • 

I.  By  a  defender  against  a  pursuer  of  an  ordinary  action, 
who  Jias  delayed  to  call  his  summons. 

B.  D.  P/ 
Prot^  for  not  calling,  enrolling  and  insisting,  in  Snsxp- 
mens*  George  Green,  Tacksman  of  Greenknow;5,  /nr- 
JSKT,  against  Peter  Brown,  Cattle*Dealer  in  Dean- 
haugh,  defender ;  Summons  dated  and  signet^d  6th 
^pril  last     Per  Baird,  John  Gray  A.  .  ? 

N.  B.  If  it  has  been  called,  omit  the  word  *  Calling** 

IL  By  a  charger  for  a  suspension; 

B.  D.  P. 

•  -• 

Prot.   William  Roy  of  Nenthorn,  charger^  against  James 
Brddie,  Tenant  in  Clavilaw,  sutpender :  Suspension 
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dtted  Slftt  March,  and  signeted  9d  May  ISM.    P^ 
Maitland,  James  Heriot  A. 
N.  B.  If  an  mUerdict  is  combined  with  the  siispeBtfibDy 
just  add  the  words  *  And  inimUcL*         * 

III.  By  a  respondent  for  an  advocaUon. 

B.  D.  P. 
t^rot^  ahd  Remit,  John  Carnlthers,  Carter  in  Tmnent, 
pursuer  and  reqnrnktit^  against  Aleitandef  M^BsdA, 
Tenant  in  Damhead  of  Camock,  dtfemler  and  oAn^ 
ooter ;  Adrocation  dated  22d  April,  and  signeted  8di 
May  1888.    Per  P.  Robertson,  Andrew  ScotI  A. 

• 

If  year  and  day  have  expired,  and  a  summons  of 
wakening  been  had  recourse  to,  the  entry  will  vary. 
Thus,  *  Prof*  upon  a  wakening,'  &c. 

When  th^  letters  have  been  executed,  the  date  tixi , 
signeting,  and  the  designations  of  the  parties,  may  be 
seen  in  the  copy  of  citation.     But  if  Ihe  precise  date 
of  signeting,  (through  the  advocator  or  suspender^i 
having  omitted. to  execute  the  letters, »or  otherwise,) 
is  not  known,  the  entry  may  run  thus  :  <  Dated  22d 
*  Aprils  and  signeted  since/    But  as  the  designation 
tf  parties,  as  well  as  the  date,  can  alwitys  be  readily 
seen  from  the  roll-book,  Jcept  patent  at  the  Bill-Cham- 
ber,  (the  date  being  invariably  that  on  which  the  bill 
IS  presented f  however  long  it  may  depend  in  the*  Bill- 
Chamber  before  being  passed,)  and  the  date  of  sig- 
neting, as  well  as  the  precise  day  of  compearance^ 
seen  for  a  small  fee  at  the  signet-office,  it  is  advis- 
able  to  be  as  accurate  as  possible  in  framing  a  protei' 
tation,  even  at  this  trifling  expense  and  trouble.     For 
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want  of  this  attention  to  dates  anfl  designations,  a 
great  number  of  protestations  are  rendered  useless 
sad  unavailing }  aiid  besides  tbe  awkward  figure  Me 
makes  when  stcqpfped  short  throi^fa  a  blundel-,  derioUs 
damage  to  tiie  client  may  ensue  from  the  delay,  ei- 
pedally  if  a  long  vaeation  is  at  hand.  This  inspec- 
tion of  the  signet-books  is  at  any  rate  absolutely  h6^ 
eenary,  if  it  is  meant  to  put  an  endto  the  sRspeii- 
lioii  on  the  ground  of  undue  diAay  to  sigilet  the  let- 
ten. 

IVotestations  are  all  written  in  the  above  or  simi- 
lar terms,  and  signed  with  tfu  officMnarkf  by  the 
depute-clerk  or  his  assistant,  in  either  division  of 
courts  whose  office  the  agent  putting  op  the  protes- 
*  tation  frequents,  btfare  being  handed  to  the  keeper 
of  the  general  minute4>ook,  for  insertion  in  that  book. 
Having  the  coi^sequences  of  decrees,  they  can  be  put 
up  (mly  on  a  sederunt-day. 

In  the  minute-book,  aspriniedy  some  of  the  words 
are  abbr^riated ;  and  instead  of  the  »gnature  of  the 
eleik  at  the  bottom;  the  office-mark  and  date  are 
pri&ted  at  the  top,  as  in  the  above  forms. 

§  3.  Jvdicial  protestation. 

This  takes  place  after  the  summons  has  actually 
been  called  and  enrolled  in  the  Outer-House  roll ; 
ibttt  the  pursuer  having  seen  the  defences,  or  having 
citbervrise  become  satisfied,  that  his  process,  as-  it 
si^anda,  is  untenable,  keeps  up  the  summons,  and 
oi^aaei  to  insist.  Of  this  class  of  protestations,  there 
is  the  following,  among  other  very  ancient  examples : 
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1494. 
^  In  presens  of  ye  Lordis  Attditouiis*  Dun-Effime 
'  Gnhame,  ye  spous  of  iimquhile  WiUim  Stewart 

<  cf  Dalswyntoun,  tak  up  ye  sunmumdi^  rami  be 

*  her  apoun  Alexander  Stewart  of  Gardess,  Knycht, 
'  and  MaiBter  Richard  Lawsone^  for  ye  uptakin  of  ye 
'  fermes  and  profits  of  ye  thride  parte  of  ye  barronyis 

<  of  Grareless,  Glasbuertoun,  and  certane  vyeris,  and 

*  said  scbo .  wold  nocJUpersew  ye  eaid  summondk 
'  at  yis  tymt ;  quharupoun  Maister  James  Hendri- 
'  sone,  forspeker  for  ye  saidis  Schir  Alexander  and 
'  Maister  Richard^  askit  a  not.'  It  is.  granted  as  a 
matter  of  course  by  the  Lord  Ordinary,  but  only  upon 
production  cfthe  copy  of  citation  served  on  the  de^ 
fender^  upon  the  back  of  which  it  is  written  by  the 
clerk,  and  signed  by  the  Lord  Ordinary.  In  the 
other  case,  of  an  ordinary  protestation,  the  signature 
of  the  keeper  of  the  minute-book  is  a  sufficient  war- 
rant to  the  extractor. 

The  extract  of  the  simple  protestation  m^y  be  stop- 
ped at  any  tim^  before  the  actual  issuing  of  the  ex- 
tract, upon  production  of  the  summons,  sui^pension, 
or  advocation  called  for,  in  such  a  state  as  that  the 
party  putting  up  the  protestation  may,    without 
further  delay,  go  on  with  the  cause ;  but  the  judicial 
protestation  cannot  be  recalled  except  of  conseat, 
unless  the  summons  be  produced  and  written  upor 
by  the  Lord  Ordinary,  in  the  course  of  the  week  in 
which  the  process  is  called  in  the  course  of  the  roil  \ 
and  in  both  cases  the  expense  of  the  protestation 
must  be  pdid. 


By  the  statute  6.  Geo.  IV.,  it  is  enacted,  •  That 

*  eautioners  in  a  bill  of  suspension  shall  be  liable 
'  to  fulfil  the  obligation  in  their  bond,  although  ttte 
'letters  of  suspension  shall  not  be  expede  before 

*  the  day  of  citation  appointed  in  the  deliverance ; 
'  and  also  in  the  case  of  the  chargef^s  obtaining  ancl 

*  duly  extracting  protestation  for  not  enroBing^  catt" 
'  ing,  and  insisting.^  In  the  case  of  a  suspension, 
therefore,  it  is  quite  clear  that  the  charger,  upon 
producing  the  extract  of  the  protestation  in  the  Bill- 
Chamber,  may  apply  for  and  obtain  from  the  Lord 
Ordinary  on  the  Bills  the  whole  expenses  he  has 
been  put  to  by  the  suspension.  But  a  doubt  may 
be  entertained,  whether  the  same  consequence  will 
follow,  upon  a  protestation  and  remits  in  the  case  of 
an  advocation ;  for  the  act  of  sedenmt  as  well  as 
the  statute  are  silent  on  that  head. 

The  act  of  sederunt,  14th  June  1799*,  $  ^, 
iiowever,  makes  no  distinction  as  to  expemes,  whe- 
ther the  case  be  a  bill  of  suspensicm  or  of  advoca- 
tion, where  a  certificate  shall  be  obtained  from  the 
signet,  that  the  letters  have  not  been  expede.  It  h 
true,  that  in  most  cases  of  advocation^  very  little  dis* 
cussion  or  expense  can  now  arise  in  the  BilUCham* 
ber ;  but  there  are  cases  in  which  discussion  and  con- 
siderable expense  must  still  take  place.    For  any  of 

*  Appendix,  No.  XV, 
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these  caseS)  the  £.13  Soots  *»  or  £.1, 5i.  Sterling, 
of  prote^tatioa  money,  is  quite  inadequate.  But,  let 
it  be  remeanbered,— by  extracting  the  letters  of  at 
tocoHan  or  of  wspenHon  off  the  signet,  and  calling 
and  enrolling  the  cause,  decree  with  full  expenses 
may  readily  be  obtained. 

In  the  case  of  the  jtuiicial  protestation^  as  the 
cause  comes  fairly  before  the  Lord  Ordinary  hi  the 
Outer-House,  and  the  protestation  receives  his  ^• 
nature,  which  is  tantamount  to  a  decree  dismissing 
the  action,  it  should  seem  he  may,  at  the  same  time, 
as  in  the  case  of  an  ordinary  decreet,  decern  for  the 
expenses  incurred  by  the  defender.  Before  the 
cause  comes  this  lengthy  the  defender  will,  in  most 
cases,  have  prepared  and  lodged  printed  defences, 
and  prepared  counsel  to  join  issue  with  the  pursuer ; 
in  such  circumstances  the  sum  of  £.10  Scots,  pay- 
able in  the  ordinary  case  of  a  protestation  for  not 
calling  and  enrolling  a  summons,  is  not  even  an  ^ 
proxinuition  towards  reimbursan^it  of  the  defender's 
expenses. 

As  to  the  expense  of  the  simple  protestation  for 
not  calling,  or  for  not  enroUinff  and  insistif^  in  a 
summons f  no  provision  is  made,  either  by  act  of  Par- 
liament or  by  act  of  sederunt,  for  awarding  more  than 
the  protestation  money ;  and  aa  the  process  has  not 
come  into.  Court,  there  are  no  termini  hjabQes  for  a 
Lord  Ordinary  to  interfere. 

« 

*  A.  S.  12Ui  December  1633,  29th  January  1650,  and  4tb 
July  1661.  ^ 
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TITLE  IV. 

OF  PROC££DINOS  BEFORE  THE  LORD  ORDINARY  IN 

THE  OUTER-HOUSE. 


CHAR  I. 

INNEE-HOUSE  PROCES8EIS>  THAT  COMMENCE  IN  THE 
OUTER-HOUSE,  VIZ.  OF  ALIMENT,  PROVING  OF  THE 
TENOR,  AND  CESSIO  BONORUM. 

§  1.  QfaUment. 

Whether  this  process  stands  in  die  reffulatum 
roB,  or  in  the  ordinary  action  rett,  no  discussion 
ever  takes  place  before  the  Lord  Ordiiuay,  unlesB 
«me  pcelimingry  defenee,  amomiting  to  a  noprocem 
or  nullity  of  the  proceedings,  appearing  ex  fade  of 
tbe  smmnons  and  its  executions,  shall  be  pleaded. 
When  this  oecors,  the  Lord  Ordinary  may  either 
diqiose  of  it  himself,  by  sustaining  or  r^elling  it ; 
or  he  may  make  great  avisandum  to  tke  Ittner«- 
House  of  that  Division,  with  a  reservation  of  all  pre- 
liminary or  other  objections. 

If  no  objection  is  stated  to  the  form  or  regularity 
of  the  proceedings,  the  interlocutor  is  a  simple  great 
avisandum^  thus  expressed : 

^  Great  avisandum  to  the  Lords  of  the Division  of 

T  2 
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<  the  Court  with  the  libel  of  aliment  and  writs  libelled 
*  on ;'  or,  <  Great  avisandum  with  the  libel  and  writ- 

<  ings  produced,' 

§  2.  Of  proving  of  the  tenor  ^ 

The  same  course  is  followed,  and  the  same  inter- 
locutor, mtUatis  miUandis,  pronounced  in  this  case, 
as  in  the  process  of  aliment. 

§  S.  Of  cesaio  bonorum. 

The  interlocutor  of  the  Lord  Ordinary  in  this 
case,  is  also  9  simple  *  great  avisandum  with  the  li- 
*  bel  and  writs  produced/  Whether  objections  are 
stated  or  not  at  this  stage,  all  objections  are  held  to 
be  reserved  for  discussion,  along  with  the  merits,  in 
the  Inner-House. 

But  if  at  this  stage  a  defence  is  lodged  in  any  of 
these  three  processes,  containing  a  relevant  objection 
in  limine^  amounting  to  &  no  process,  the  Lord  Or- 
dinary may,  if  he  thinks  proper,  dispose  of  it,  by  ei- 
ther repelling  or  sustaining  it ;  but  the  more  ordi- 
nary course  is  to  make  great  avisandum  to  the  In- 
ner-House, reserving  all  objections  and  answers  there- 
to as  accords. 

Observe,  I.  The  phrase,  great  avisandum^  is  just, 
in  so  many  words,  removing  the  cause  from  before  the 
Jx)rd  Ordinary  to  the  Inner-Honse,  and  the  Lord  Or- 
dinary is  thereby  functus  officii.  It  is  the  duty  of 
the  pursuer's  agent  forthwith  to  see  that  the  process 
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is  duly  transmitted  by  the  Outer-House  clerk  to  the 
Inner-House  clerk.**— II*  That  for  these  trsnsmis* 
sionsy  as  well  as  transmissions  to  a  Lord  Ordinary^ 
when  his  Lordship  makes  amsandtim  to  himse^^ 
in  order  to  consider  a  process  at  chambers j  oiit  of 
coort ;  or  to  the  Outer- House  clerk  of  another  office, 
when  by  remit,  conjunction,  or  otherwise,  a  process 
is  required  to  be  shifted  from  one  office  to  another, 
and  for  transmissions  or  outgivings  to  extractors,  the 
respective  cleiks  and  extractors  have  r^ular  receipt-*^ 
books,  as  checks  upon  each  other*. 

In  the  case  of  a  cessio,  it  not  unfrequently  hap 
pens,  that  the  pursuer  has  occasion  to  execute  a  sup- 
plementary  sumfnanSf  calling  defenders  who  have 
been  omitted  to  be  summoned  originally.  In  that 
case,  if  tike  original  summons  is  already  depending 
ia  the  Inner-House,  the  pursuer,  when  the  inducuB 
have  run  against  these  additional  defenders,  causes 
enter  the  supplementary  summons  in  the  clerk's  cal- 
ling-list ;  and  when  it  comes  into  the  printed  roU 
of  either  Division,  whether  it  be  as  a  regulation  or 
as  an  ordinary  action,  the  interlocutor  is  as  before— 
ffreat  avisandum  to  the  Lords  of  that  Division  of 
the  Courts 

If  it  is  enrolled  in  the  printed  roU  of  a  di&rent 
Division  horn  that  in  which  the  original  process 
depends,  the  Lord  Ordinary  can  only  make  great 

•  A.  S.  8ch  July  1819. 
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avBWwhim  to  the  IxMrds  of  his  ovm  Ditirioii }  but 
upon  «  metka  m  the  course  of  the  summar  mtt, 
their  Lordships  of  that  Division  will  reoosit  it  tp  the 
Innar-Hottse  of  the  other  DmsioH  of  Court  cbcontm* 
ffifiHamdithe  original  process.  But  it  is  not  CMuis- 
tent  with  form  for  a  Lord  Qrdinsrf  of  one  Diifimnof 
the  Court  to  remove  by  ^vvof  amsandmm  a  pcooen 
from  the  Ottter<*Houseof  that  Division  to  the  Inaer- 
House  of  the  oth^  Division ;  and  it  is  quite  incom- 
petent for  the  Inner-House  c£  one  Division^  without 
a  regular  remit,  to  review  a  judgment  of  dfth^  the 
Inner  or  Outer  House  of  the  other  Division. 


CHAP.  II. 

OF  JURY  COUBT  CAUSES,  fiNUBfiBRATED  IN  6.  GEO.  IV. 

CAP.  ISO,  S  28  •. 

S  1.  Ihromsicn  for  remitting  these  processes  to  the 

Jury  Court. 

By  the  Jury  Court  acts  of  1815  and  1819»  a  prcv 
cess  could  not  be  remitted  to  the  Jury  Court.  UDtil 
not  only  appearance  was  made  for  the  defender,  but 
also  defences  lodged.  The  act  of  1819  bears,  sect.  1» 
*  The  Lord  Ordinary  of  the  Outer- House,  before 
5  whom  such  processes  shall  be  enrolled,  is  hereby 

*  Vide  pp.  SSS'S^i  smpra. 
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*  aaihoriaed  asid  reqiiix^d,  qfter  d^moea  are  hdged^ 
<  to  remt  the  whok  process  and  prodiictioiifl  ibrthwith 
'  to  the  Jury  Court/  But  aa  the  record  in  this  class 
of  causes  ia^  by  the  statute  6..  OeOr  IV.,  and  relative 
act  of  sederunt,  now  iqqpointed  to  be  ju'epared  in  the 
Jhtarff  Courts  for  trial  or  decision,  in  a  aimilaf  num- 
aer  ifith  the  record  in  ordinary  processes  in  the 
Court  of  Session^  it  is  no  longer  necessary  that  the 
defences  should  he  preriously  lodged  in  the  Court  of 
Session  ;  and  it  is  declared  sufficient  that  appmr^ 
once  sAoB  be  made. 

When  any  of  these  causes  ia  called  in  the  course 
of  the  r^^ulation-roll,  it  is  accordingly  enacted,  sec- 
tion 29f 

1.  That '  if  no  cgspearanee  shall  be  made  when  the 

*  cause  is  called,  decree  shall  be  pronounced  in  ab- 

*  sence,  according  to  the  present  practice ;  but 

2. '  J^  appearance  shall  be  made  for  the  defender, 
'  or  as  soon  as  the  defender  shall  be  reponed  against 

*  the  decree  in  absence,  the  Lord  Ordinary  shall  forth- 
'  with  remit  the  cause  to  the  Jury  Court.' 

In  the  case,  therefore,  of  appearance  made  when 
the  cause  is  called,  the  interlocutor  to  be  pronounced 
will  be  a  simple  remit  to  the  Jury  Court,  conceived 
in  these  or  similar  terms : 

The  Lard  Ordinary  remits  ihis  cause  to  Hie  Jury 
Court. 

The  process  will  be  forthwith  transmitted  to  the 
clerka  of  that  court  by  the  clerk  to  the  process  in  the 
Court  of  Session,  and  the  proceedings  thereafter  go  on 
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l^afere  the  Jury  Court*  For  k  is  proTided  by  the  act 
of.  MdeniDt  i\egardiiig  the  Jury  Court,  f section  52,) 
\  That  from  and  after  the  1 1th  day  of  November  1 825, 
'•  in.  every  case  sent  to  the  Jury  Court,  the  process,  with 
\  all  the  productions  and  proceedings  in  the  cleilE's 
*i  hands,  and  the  receipts  for  such  parts  thereof  as 
1  may  be  borrowed,  shall  be  held  and  taken  from  the 

*  date  of  such  interlocutor  to  be  sul^ect  to  the  order, 

*  nA  (to  be  under  the  direction  and  authority  of  the 
1  Jfiry  Court,  and  shall  be  forthwith  transmitted  to 
'  the  Jury  Court  office  by  the  Clerk  of  Session,  or 
^,  Admiralty,  as  the  case  may  be/  And  by  aeetion  45. 
it  is  provided,  ^  That  the  rules  as  to  borrowing  and 
<  retumif^  processes  shall  take  place  in  the  Jury 
\  Court  as  in  the  Court  of  Session/ 

• 

%  2.  Of  the  decree  in  absence  u^ien  no  appearance 
'    is  made  for  the  defender  injury  court  ccmses. 

If  no  appearance  is  made,  and  decree  in  absence 
Is  pronounced,  the  interlocutor  is. 

Decerns  against  the  defender  tn  absencty  confiorm  to  the 
conclusions  of  the  libel. 

By  the  statute,  the  Lord  Ordinary  and  the  Court 
^  enjoined  to  dispose  of  the  point  of  expenses  at 

« ft 

same  time  with  the  merits ;  but  expenses  being  con- 
cluded for  in  the  summons,  are  necessarily  carried 
by  the  general  interlocutor  ;  and  any  special  finding 
. .  on  this  head  is  not  only  unnecessaiy,  but  may  oc- 
casion  trouble  and  delay  in  modifying  the  expenses. 
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The  pivMer  liaving  obtained  decreet  in  {Unmrn^ 
or  in  rapeet  €fno  dtfeMse$^  slumld  forthwith  lodge 
his  account  of  expenses  in  process,  and  get  the  same 
tsxed  by  the  Auditor.  Monday  is  the  day  usuaflly 
set  apart  by  the  Auditor  for  taxing  accounts  of  ex- 
penses in  decrees  in  absence;  and  by  1.  a  d  2« 
Geo.  IV.  cap.  SS,  §  33,  it  is  enacted,  «  That  it  shall 

*  not  be  kwful  to  extract  any  decree  for  the  random 

*  sum  of  expenses  concluded  for  in  the  summons  :*" 
But  a  report  upon  the  pursuer's  account  of  expenses 
vdyM€  Auditor  shall  be  a  sufficient  warrant  and 
'  authority  to  the  extractor  to  fill  up  the  amount  of 

*  expenses  to  be  awarded  against  the  defender  or  de- 
'  {enders  in  the  extracted  decree,  %tnthout  the  said 

*  repor/  beinff  brouff hi  trnder  the  consideration  of  the 
'  Lard  Ordinary j  unless  by  his  own  direction  or  that 
^  of  the  Aii^tor,  or  on  the  motion  of  any  party  into* 
'rested/ 

%  3.  Ofreponing  a  defender  against  a  deoree  in 
absence^  and  then  remitting  to  the  Jury  Courts 

By  the  statute,  the  Lord  Ordinary  has  no  power 
to  review  his  judgment ;  but,  in  this  case,  it  is  en- 
acted and  declared,  by  section  5.  of  the  relative  act 
of  sederunt,  *  That  a  party  wishing  to  be  reponed 
^  against  a  decree  in  absence^  may  apply  to  the 
^  Inner-House  by  a  short  note,  accompanied  with 
'  the  defences  or  other  paper  required  by  the  state 

*  of  the  process,  merely  setting  forth  the  interlo- 
^  cutor  or  decreet  in  absence,  when  the  Court  shall 
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*  repmie  him^  an  payment  of  the  previeua  costs^  and 

*  shall  remit  the  cause  to  the  Ordmaryf  tobepnpa* 
'  red  andproeeeded  in  as  accords/ 

Observe^  Notes  that  become  necessary  in  order  to 
be  reponed  against  a  decree  in  absence,  or  in  respect 
qfno  dtfences,  or  othenaise  by  defauU^  need  not  be 
printed ;  but  a  copy  of  the  note  must  be  deUveied 
to  the  opposite  party,  and  the  conditions  of  the  act 
compUed  with,  by  lodgmg  the  paper  required,  and 
paying  expenses. 

Sect.  66.  provides, '  Whereas  it  is  enacted  by  sect. 

*  9Q.  of  the  statute,  that  if  decree  in  absence  has  been 
^  pronounced  in  the  actions  enumerated  in  the  pre* 
«  ceding  section  (9&.\  as  soon  as  the  defender  shall  be 
<  reponed,  the  Lord  Ordinary  shall  forthwith  remit 

*  the  cause  to  the  Jury  Court ;  but  as  no  proviaon 
'  has  been  made  for  reponing  in  the  Outer^Mouse 
'  a  defender  against  a  decree  in  absence,  it  is  here^ 
'  by  enacted  and  declared,  that  when  a  defender  has 

*  been  rqxmed  tqxm  presenting  a  note  to  the  Inner- 
'  Jlouse,  and  the  cause  has  been  remitted  bade  to  the 
'  Lord  Ordinary,  the  Lord  Ordinary  shall  then  re- 
^  mit  the  cause  to  the  Jury  Court.' 

At  this  stage,  therefore,  all  the  Jury  Court  proces- 
ses, enumerated  and  comprehended  under  this  head, 
will  necessarily  be  remitted  by  the  Lord  Ordinary 
to  the  Jury  Court,  without  further  discussion  in  the 
Court  of  Session. 
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CHAP.    III. 


OP  THE  PROCEEDINGS  IN  ORDINARY  PETITORY   AC- 
TIONS, IN  THE  COURSE  OF  THE  REGULATION-ROLL. 

§  1.  When  decree  has  been  aUcwed  to  pass  in  eh- 
sencey  m  the  course  of  the  reguladon-rolL 

In  all  such  actions,  if  the  smnmons  has  net  been 
taken  to  see  from  the  clerk's  calling  list,  it  may  be 
enrolled  the  very  next  day  in  the  printed  regulation 
roU;  and  if  still  no  iqppearance  is  made  for  the  defend^ 
er  when  called  in  the  course  of  that  roll,  decree  in 
absence  will  bq  pronounced  as  a  matter  of  course. 
Thus: 

Decerns  against  the  defender,  in  absence^  conform  to  the 
ooncksions  of  the  libeL 

The  pursuer  should  in  this  case  not  delay  to  get 
his  account  of  expenses  taxed  by  the  Auditor,  and  to 
extract  the  decree,  as  above  directed. 

But  if,  b^ore  extract,  the  defender  shall  enter  np- 
pearance  and  defend  the  action,  he  rnust^  as  in  the 
case  abeady  noticed  in  the  last  chapter,  sect*  5,  '  ap- 
'  ply  to  the  Inner-House  by  a  short  note,  axxom- 

*  ponied  with  defences,    '  merely  setting  forth  the 

*  interlocutor  or  decreet  in  absence,  when  the  Court 
^  shall  repone  him  on  payment  of  the  previous  costs, 

*  and  shall  remit  the  cause  to  the  Ordinary  to  be  pre^ 

*  pared  and  proceeded  in  as  accords ;  and  aU  after 

*  proceedings  and  interlocutors  shall  be  held  to  be 

*  in  foro,  and  be  conclusive  accordingly.^ 
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§  £.  When  a  defender  appears ^  in  the  course  of  the 
regulation  roll,  and  is  allowed  time  to  lodge  de- 
fences j  but  fails  to  do  so. 

By  the  practice  hitherto,  if  a  counsel  appeared, 
when  the  cause  in  the  regulation-roll  was  called  on 
Wednesday,  and  craved  to  be  allowed  to  see  the  pro* 
cess,  and  to  lodge  defences,  the  rule  has  always  been 
to  pronounce  an  interlocutor  in  these,  or  similar 
terms: 

Allows  Mr  A.,  for  the  defender,  to  see  the  process 
until  Friday ;  meantime  appoints  him  to  prepare,  print, 
and  lodge  defences,  and  parties'  procurators  to  be  then 
ready  to  debate. 

As  the  chief  use  of  the  regulation  roU  is  to  give 
defenders  and  their  agents,  (who  may  have  overlook-^ 
ed  the  cause  in  the  derk^s  caUitig  lists,  or  omitted  to 
enter  appearance  and  borrow  the  process  at  the  hour 
set  apart  on  the  calling  day  for  that  purpose,)  this 
further  opportunity  to  enter  appearance,  and  lodge 
defences,  it  is  highly  expedient  not  to  deviate  from 
the  practice. 

The  4th  section  of  the  statute  *  leaves  this  still  in 
the  power  of  the  Lord  Ordinary ;  and  payment  of 
the  whole  previous  expenses  before  being  reponed 
against  a  decree  by  default,  seems  a  sufficient  penal- 
ty for  an  agent  neglecting  this  second  opportunity 
%o  prepare  and  lodge  defences,  without  applying  it 
rigidly  to  the^rst. 

*  Appendix,  No.  XXXI.  p.  105. 
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But  if,  after  the  expiry  of  the  time  allcMved'to  give 
in  defences,  they  have  not  been  lodged,  tbefinterlo- 
entOT  has  always  been. 

In  respect  defences  have  not  been  lodged,  decerns  iIp 
gainst  the  defender  conform  to  the  conclusions  of  the 
libeL 

The  pursuer,  in  this  state  of  matters,  will  get  his 
account  taxed,  in  terms  of  the  act  1.  and  2.  Geo.  IV, 
and  the  decree  extracted,  as  in  the  case  of  a  decree 
in  absence. 

5  3.  Cyf  proceedings  when  the  cause  is  enrolled  in 
the  ordinary  action  roll,  hut  defences  not  lodged. 

This  is  a  very  difierent  case  from  that  of  the  r^fw- 
lotion  roll;  for  here  the  process  cannot  'find  itld  Way  iti- 
-to  the  drdinary  cuctum  rcRj  without  having  been  pfe- 
Tiously  borrowed,  seen  and  considered  foi'at  least  a 
week  by  the  defender,  in  virtue  of  the  clerFs  calUitg 
list.  He  must  therefore  have  his  defences  printed, 
and  lodged,  before  the  cause  is  called  in  the  course  of 
i;hat  roll.  Indeed,  this  ought  to  be  done  on'  the  Tues- 
day preceding ;  and  the  clerk  to  the  process  is  by 
sect.  42.  of  the  act  of  sederunt,  prohibited  from  rete!- 
ving  any  defences,  *  unless  there  shall  be  a  marking 

*  on  the  said  paper  hg  the  Lord^s  clerk  atteiidihg  at 

*  the  boxing  of  papers,  that  a  printed  copy  has  7/een 

*  boxed  for  the  use  of  the  Lord  Ordinary^  It  is  also 
provided  by  sect.  43.  of  the  act  of  sederunt,  '*  'Phot 
^  if  defences  are  not  given  in^  decree  shall  be  pro^ 

*  naunced against  the  defender  with  expenses* 
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Here  again  die  interlocutor  will  be  as  before,  and 
die  pto'siier  will  proceed  to  get  his  account  of  ex«- 
penses  taxed  by  the  Auditor,  and  extract  the  decree 

5*  4.  Ofreponing  a  defender  ctgainst  a  decree  pro- 
nounced  in  respect  ofrto  defences. 

The  same  proceedings  will  be  necessary,  whether 
die  decree  has  been  pronounced  in  the  course  of  the 
ordinary  action-roll,  or  after  appearance  in  the  course 
of  the  regulation  roll,  in  respect  of  defences  not 
having  been  lodged ;  for  sect.  43.  of  the  act  of  sede- 
runt bears,  *  That  against  this  decree  the  defender 
^  can  only  be  neponed,  by  presenting  a  note,  aJifng 

*  tratt  defenoeey  to  the  Inner-House,  before  extract^ 

*  and  on  payment  of  the  previous  expenses,  as  diey 
« shall  be  mod^ied/ 

Tlie  cause^  when  resuooed  befwe  the  Lord  Or- 
dinary, in  any  of  the  cases  where  a  defender  is  re- 
poned,  will  proceed  as  in  the  case  where  appearance 

is  at  first  entered,  and  defences  duly  lodged* 

« 

Observe,  A  pursuer  having  got  his  account  of  ex- 
peuses  taxed  by  the  Auditor,  may  extract  his  decree^ 
whether  pronounced  *  in  ahsence^  or  *  in  respext  cf 
'  no  defences,^  after  the  elapse  of  10  free  days  from 
its  date,  if  the  defender  has  not  borrowed  up  the 
process  to  reclaim.  Even  if  the  defender  has  bor- 
rowed the  process,  the  pursuer  may  force  it  back  ait 
the  end  of  21  days,  in  order  to  extract  the  decreet, 
unless  the  defender  shall  forthwith  give  in  a  reclmim- 
ing  note ;  for  althou^  the  defender  m^y  reclaun  at 


4aay  time  b^^re  extract^  he  is  not  entitled  unduly  to 
hang  up  the  cause^  and  stop  extract  without  reohiim^ 
iug. 

5  5»  Proceedings  on  a  reclainUng  note  against  a  de^ 

cree  in  absence. 

When  the  defaider  gives  in  a  reclaiming  note*  and 
complies  with  the  act  of  sederunt,  by  lodging  de^ 
fences,  and  paying  or  consigning  in  the  clerk's  hands 
the  previous  exp^ise,  the  interlocutor  of  the  Court 
may  be  in  substance  as  follows : 

The  Lords  having  considered  this  note^  accompanied  with 
defences,  and  the  expenses  being  paid  to  the  puranei', 
r^Kxies  the  defender  against  the  interlocutor  copi^ 
phuned  of,  and  remits  to  the  Lord  Ordinary  to  proceed 
accordmgly. 


CHAR  IV. 

OF  THE  DISPOSAL  OF  DILATORY  DEFENCES. 

When  the  cause  is  taken  to  see  in  the  course  of  the 
regulation  rott^  if  the  defender  shall  lodge  defences 
within  the  time  allowed  for  that  purpose ;  or  if  the 
defender  is  reponed  in  consequence  of  having  lodged 
them  ;  or  if  they  have  been  duly  lodged  when  the 
summons  stands  in  the  ordinary  action  rolly^-the  cause 
poceeda  before  the  Lord  Ordinary,  whose  first  duty 
is  to  dispose  of  the  dilatory  defences,  if  any,  and 
thereafter  to  examine  into  the  accuracy  of  the  sum- 
mons and  defences  upon  the  merits. 
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The  fulgeet  of  dilatory  defences  under  aeetbs  &. 
4i£tlie  statute  ia  divided  into  two  distinct  braocbek 
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It  is  enacted,  '  That  it  shall  be  the  duty  of  the 
'  Lord  Ordinary,  (zt  the  first  caUmg  of  the  cau$e  be- 
^firehhny  to  hear  the  parties  on  iSi!iit dthtary d^en- 

*  ee^  with  power, 

y  1.   To  reserve  consideration  of  such  dilatory  de- 

*  fences  as  require  probation,  until  the  peremptory 
'  defences  shall  be  pleaded,  and  the  recwd  adjusted ; 
.  ^  2.  To  mMain  them  ;  and  if  the  Lord  Ordinary 
>  shall  sustain  the  dilatory  defences^  or  any  of  them, 
^  to^  the  e£^  of  dismissing  the  action,  he  shall  at 
^  the  same  time  determine  the  matter  of  expenses. 

*  And  the  judgment  of  the  Lord  Ordinary  on  the 
'  dilatory  defences  shall  be  final,  imless  the  pursuer 
'  shall,  within  twenty-one  days  from  and  after  the 

*  date  of  the  Lord  Ordioar/s  judgment,  apply  by  a 
'  note,  (in  manner  directed  by  sect.  1 8.)  to  have  such 

*  judgment  reviewed  by  the  Judges  of  the  Inner- 

*  House*' 

BRANCH  \\. 

'  But  3.  if,  on  the  contrary,  the  said  Ordinary  shsfl 
'  rqpel  the  dilatory  defences,  the  cause  shall  then, 

*  (with  the  exception  herein-after  to  be  mentioned,) 
'  proceed  in  its  due  course  of  preparation,  without 

*  any  separate  interlocutor  being  pronounced  reapect- 

*  ing  expenses,  reserving  this  part  of  the  expense  to 
'  be  disposed  of  along  with  the  rest  of  the  expense 
<  in  the  final  decision  of  the  cause ; 
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*4.  (^CEFTTOK,)  C?nfe«9  /!&e6fi?/&nc29rj%a!fl^  at 
« tire  tinre  of  pronoaacmg  judgment  as  afbresaid^'^fee 

*  notice  of  his  mtention  to  bring  the  judgmeni  un- 
'  derremew  ;  in  which  case,  the  Lord  Ordinary,  in- 
'  stead  of  proceeding  with  the  preparation  of  the 

*  cause,  shall  forthwith  give  judgment  for  the  expense 
'  ^  that  preliminary  discussion  ;  and  the  defender 

*  shall  then  be  entitled,  at  any  time  within  twenty- 

*  one  days  from  the  date  of  the  interlocutor,  to  ap- 

*  ply  by  a  note  to  the  Inner*House  for  a  review  of 
'  tiie  Lord  Ordinary's  judgment ; 

^  And,  5.  If  the  defender  shall  not  avail  himself 
'  of  the  light  thus  to  bring  the  judgment  of  tiie  Ldid 
.  Ordinary  under  review,  an  interim  decree,  with  ex- 

*  pense  of  extract^  shall  be  allowed  to  go  out  for  the 

<  expenses  for  which  judgment  shall  have  been  given 
'  as  aforesaid.' 

This  section  further  provides  on  this  head,  liuit 
'  in  reviewing  the  Lord  Ordinary's  judgment,  and 

*  adhering  to  or  altering  the  interlocutor  by  him 

<  pronounced,  ^A«  QnirtshaU  also  diqxj^eqf  the  nuxi- 
^  ter  of  tspenees  relative  to  that  preliminary  discus- 

*  mm  ;  and  if  the  interlocutor  of  the  Lord  Ordinary 
'  Ttpdling  the  defence  shall  be  adhered  to,  an  inte- 
^  run  decree  shall  be  pronounced  for  the  expenses  de- 
^  cemed  for  by  him,  with  the  additional  expense  in 

*  the  Court,  if  such  shall  be  allowed,  on  which  inte^ 
'  rim  decree  execution  may  proceed ; 

'  And  it  shall  not  he  competent  to  appedi  to  the 

*  lloxLaeoilA>r^agam8ttheintev1acutoryju^^ 

'  where  the  action  is  not  dismissed,  unless-  exprtes 

u 
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^  leare  be  gxren  by  the  Coiurt^  reservinff  dtA  ej^  of 
*  the  drfenee  if  an  appeai  shofdd  <i^kn0ard9^  he 
^  taken  in  ike  cause  wkenfinaBjf  decided^ 

If  the  Lord  Ordinary  shall  mirtain  tSie  pidankitoy 
defences,  the  inleriocutor  will  be  in  some  such  tems 
as  these: 

Sustains  the  dilatory  defences,  dismisses  the  actioD,  lad 
decerns :  Finds  the  pursuer  liable  to  the  dtftnder  in 
expenses  of  process^  and  remits  to  the  Auditor  to  lu 
the  aceount  thereof}  vriien  lodged,  and  to  report 

The  account  being,  taxed  by  the  Auditer,  the  Lord 
Ordinary,  at  a  calling  of  the  cause,  will  pMUUilice 
this  or  some  such  interlocutor : 

Approves  of  the  Auditor^s  report :  Modifies  the  for^nog 
account   of  the  defender's  expeases  to  the  som  of 
'  for  which,  and  the  dues  of  enittract,  decsms 

against  the  pursuer. 

If  decree  for  these,  or  any  other  modified  expenses, 
ia  requested  in  the  agent's  name,  it  will  nm  in  these 
or  similar  terms,  in  continuation  of  the  interlocutor : 

Allows  this  de<sree  lor  expeasea  to  go  cvaC  and  be  ex- 
tracted, and  put  to  executaoo,  in  the  name  and  at  Ae 
instance  of  C.  D.  the  defender's  i^;enl|  di^wser  oi 
these  expenses. 

If  the  defences  are,  on  the  other  haod,  rqpdkdy 
and  the  defender  shall  declare  his  acquiescence  in  the 
Lord  Ordinary's  interlocutor,  no  decision  can  at  this 
stage  be  given  as  to  expenses,  but  the  sanae  will  lie 
over,  without  any  express  reservation,  to  be  given  or 
refiued  at  the  end  of  the  cause,  as  justice  may  dic-^ 
tate.     The  same  thing  will  happen  if  the  Lord  Or- 
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dinary  resenes  coiisideration  of  the  dilatory  defence 
as  requiring  probation^  till  the  record  be  made  up. 
When  they  are  ultimately  disposed  of,  the  question 
of  expenses  will  also  be  determined. 

But  if,  when  the  defenoes  are  repelled^  the  defend- 
er declares  his  purpose  to  reclaim,  the  expenses  will 
be  found  due,  taxed  and  modified,  as  in  the  cim^ 
where  the  defences  are  sustained. 

Observe^  if  the  Lord  Ordinary  shallt  instead  of 
dettrmiiiiiig  the  question  as  to  dilatory  defences  at 
a  debait9  nudk^  avis^ndum  with  the  process,  he.  may 
at  duanhers  pronounce  an  interlocutor  sustaining  th^ 
defences,  and  dismissing  the  process,  and  also  finding 
expenses  due,  or  not  due,  as  he  shall  think  ju^t.    Bu|; 
an  wterloautmr  repeUmg  a  dilatory  defence  vmstbe 
pronounced  in  Courts  in  order  that  the  defender's 
pnxnuitor  may  at  the  same  time  say  whether  he  is 
to  redaim  or  not.    The  interlocutor,  in  this  view,  to 
be  pronounced  at  ai^sandum,  will  merely  express  the 
Lord  Ordinaryfs  opinion,  that  the  dilatory  deie^ce 
ought  to  be  repelled,  and  appoint  the  cause  to  be  en- 
rolled for  that  pnrpose,  and  that  the  defender  may 
come  prepared  to  say,  at  the  calling  of  the  cause^  y^e- 
ther  he  intends  to  bring  such  judgment,  whe«^  prq- 
nounced,  under  review  of  the  Court. 

And  at  the  calling,  thie  interloeutor  r^pdiing  the 
defences,  with  or  without  expenses,  as  the  de&ndef 
dudl  signify  his  purpose  to  acquiesce  or  to  reclaim, 

will  be  pronottnced. 

u  2 
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.    §  8.   ITie  Lord  Ordinaries  judgment  isfiaak  in 

the  Outer-House. 

<  Every  interlocutor  of  the  Lord  Ordinary  shall  be 

*  final  in  the  Outer-House,  subject,  however,  to  the 

<  review  of  the  Inner-House,  in  manner  directed  by 

%  9%  Of  the  review  by  the  Inner-House  qfjudg- 
ments  of  the  Lord  Ordinary. 

Section  18.  enacts,  '  Hiat  when  any  interlocutor 

*  shall  have  been  pronounced  by  the  Lord  Ordinary, 
'  either  of  the  parties  dissatisfied  therewith  shall  be 

<  entitled  to  apply  for  a  review  of  it  to  the  Inneiv 

<  House  of  the  division  to  which  the  L<ord  OrdiEnary 
.« belongs }  provided  that  such  party  shalU  within 
'  twenty^ne  day9  from  the  date  of  the  interlocutor, 

<  print  and  put  into  the  boxes  appointed  for  receiTing 

*  the  papers  to  be  perused  by  the  Judges^  a  note  le- 
^^  citing  the  Ix>rd  Ordinary's  interlocutor,  and  pny- 
^  ing  the  Court  to  alter  the  same  in  whole  or  in  part ; 

<  and  the  party  so  applying  shaU^  along  vnth  his  note 

<  as  above  directed,  put  into  the  boxes  printed  copies 

<  of  the  record^  authenticated  ae  before^  and  shall  at 

<  the  same  time  give  notice  of  his  ajyplication  for  re- 

*  view,  by  delivery  of  six  copies  of  the  note  to  the 

<  known  agent  of  the  opposite  party/ 

By  secticm  3,  of  the  relative  act  of  sedwunt,  it  is 
provided,  that  the  note  *  shall  be  marked  by  the 
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*  derk,  and  by  the  collector  of  the  fee  fund^  and 

*  lodged  as  reclauatiing  petitions  are  at  present.' 

And  the  said  section  of  the  statute  provides^  tlu^t  it 

<  shall  in  no  case  be  competent  for  either  party,  from 

*  and  after  the  said  11th  day  of  November,  to  bring 

<  any  interlocutor  of  the  Lord  Ordinary  under  review 

*  of  the  Inner-House,  by  the  form  of  reclaiming  pe* 

*  tition  as  now  in  use,  but  only  in  the  mode  thus  di« 
Erected/ 

'  And  that  in  all  causes  before  pronouncing  judg- 
'  ment,  it  shall  be  in  the  power  of  the  Court  to  or* 

*  der  an  argument  by  counsel,  as  often  as  they  see  fit, 

<  and  on  the  whole  or  on  such  parts  of  the  cause  as 

*  shall  seem  to  the  Court  to  require  further  argu- 

<  ment' 

§  10.  77ie  Court  may  supersede  consideration^  or 
remit  to  the  Lord  Ordinary. 

Section  &]•  of  the  relative  act  of  sederunt  enacts, 
'  That  it  shall  be  competent  for  the  Inner-House  to 

*  supersede  consideration  of  an  interlocutor  brought 

*  onder  review,  till  other  points  in  the  cause  are  dis- 

*  posed  of  by  the  Lord  Ordinary  ^  or  to  remit  the 
« cause  back  to  the  Lord  Ordinary  to  supersede  it, 
<  and  pronounce  an  interlocutor  exhausting  the  whole 
'canse.' 

^  IL  Thejydgment  of  the  Inner'House  shall  ae» 
cide  costs,  and  shaO  bejirud. 

Section  21.  of  the  statute  enacts, '  That  the  Inner- 
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'  House  shall,  in  deciding  the  cause,  also  detemime 
'  the  matter  of  ^iipenaes ;    and  the  jodgment  pro- 

*  nouneed  by  the  Inner-House  shall  in  all  cswet  be 

r 

*  final  in  the  Court  of  Session/ 

Here,  then,  is  an  end  of  the  ordinary  action  m  «^ 
Hmplestjorm  under  the  6.  Geo.  IV*  cap.  1 20,  not 
Varying  from  the  old  practice  materially,  except  that 
the  Lord  Ordinary  has  no  longer  the  power  of  al- 
teration on  review  by  representation,  or  the  Court 
by  reclaiming  petition ;  and  that,  as  w^  m  the  Oaler 
as  in  the  Inner^-Honse,  the  question  <^  expenm  must 
be  disposed  of  4nalfy  at  the  same  time  with  the  me- 
rits. 

The  account  of  expenses  being  taxed  by  the  Audi- 
tor,  modified  and  decerned  for  by  the  Lord  Ordinary 
(if  his  judgment  is  acquiesced  in,)  or  by  the  Court  (if 
the  Lord  Ordinary^s  judgment  is  complained  of,) 
flniBhes  the  cause  in  the  Court  of  Session  by  an  ex- 
tracted decree. 

In  this,  the  simplest  view  of  the  proceedings  in  >& 
ordini^ty  action  tinder  the  statute,  Kttle  notice  lias 
been  taken  of  the  interlocutors  to  h6  pj^on^uuced, 
x)T  the  detdl  of  the  procedure,  Tlie  main  t)t3ecl  is, 
the  completing  of  the  record ;  becatise  this  being  dene, 
the  Lord  Ordinary  can  then,  upon  a  debate  vtvatecCf 
inmost  cases,  determine  the  cause. 

If  an  amendment  of  the  libel,  or  hewt>r  additiofisl 
defences  are  necessary,  or  a  condescendence  and  an- 
swers, or  mutual  condescendences,  or  teases,  are  or- 
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interlocator  to  that  effect  need  be  pronounced ;  but 
tire  record  may  be  completed  in  terms  of  sect.  7. 
of  the  statute,  by  a  minute,  thus  : 

The  parties  ^gree  to  hold  the  suramons  and  defences  as 
containing  their  full  and  final  statement  of  facts  and 
pleas  in  law. 

A.  B.  for  the  pursuer. 
C.  D.  for  the  defender. 
£•  !F.  (signature  of  the  Lord  Ordumrj.) 

$  6.   Ooie^  W0gf  be  u^ffudged  an  admimon  of 

parties. 

Sect.  13.  bears,  <  And  be  it  further  enacted,  Hiat 
^  after  the  record  of  the  averments  and  pleas  ahali 

*  hare  been  adjusted  and  elosed,  >and  when  it  ihali 
^  appear  that  the  parties  have  req^tivelj  admitted 
^  (m  the  record  all  the  facts  requisite  to  the  dednion 
'*  of  the  cause,  so  as  to  render  any  trial  of  the  fa^tM 
^  unnecessary^  the  Lord  Ordinary  noay  proceed  to  de- 
^  cide  tl»e  eause  witkor  without  Rfttbst  argun^nt,  ol* 
^  lie  may  tike  the  cause  to  report  to  the  IniternHpusei 
'  in  the  form  appointed  by  sect.  18/ 

%  7*  iMd  Ordinary  to  deiermine  eosts^ 

And  by  sect.  I7.  it  is  enacted,  *  That  in  pronMU- 

*  cing  judgment  on  the  fnerit^^fthe  catt^^  the  Ldrd 

*  Ordinary  shaU  also  determine  the  matter  x^  ex- 

*  petises,'  *  eithei"  giving  or  refusing  the  same  m  ^hole 

*  or  in  pdrt.* 
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<  may  proceed  forthwith/     The  interlocutor,  in  this 
case,  may  be  as  follows : 

The  Lord  Ordinary  having  examined  the  summons,  and 
heard  parties*  procurators  thereon,  finds  the  same  in- 
correct :  Appoints  an  amendment  of  the  libel  to  be  g^ven 
in  by  the  pursuer,  within  — —  days  from  this  date ;  and 
when  given  in,  allows  the  defender  to  see  the  same  for 

days  thereafter:  Finds  the  pursuer  liable  in  the 

expenses  occasioned  by  the  incorrect  form  of  the  sum- 
mons, and  remits  to  the  Auditor  to  tax  the  account 
thereof  when  lodged,  and  to  report 

[f  it  is  meant,  that  the  process  should,  in  this,  or 
any  other  case,  go  to  avisandum  without  a  new  en- 
rolment, the  following,  or  a  similar  addition  may  be 
made  to  the  interlocutor : 

Further,  makes  avisandum  with  the  process,  widiout  pre- 
judice to  the  amendment  being  given  in  and  seen,  as 
hereby  appointed. 

If  this  addition  is  omitted,  and  a  new  enrolnent 
made,  the  defender  vnll  have  an  opportunity,  at  the 
calling  of  the  cause,  to  comment  upon  the  amend- 
ment,  and  point  out  to  the  Lord  Ordinary  its  defects, 
if  any.  But  if  the  Lord  Ordinary  wishes  to  hear  par- 
tie^  he  may,  at  avisandum,  order  the  cause  to  the 
roll,  before  disposing  of  the  amendment.     This  will 
be  done  in  all  cases  where  the  record  is  not  oomj^e- 
ted. 


CHAP.  ViO      OP  SUMMONS  AND  DBKENCES.  800 

$  2.  Jfijm  amendment  is  not  lo(^ed^  or  is  found 

incorrect.^ 

If  the  amendment  is  not  given  in,  the  following 
interlocutor  may  be  pronounced : 

In  respect  the  pursuer  has  failed  to  lodge  with  the  clerk 
the  amendment  of  the  libel  as  appointed,  assoilzies  the 
defender,  and  decerns :  Finds  the  pursuer  liable  in  ad- 
ditional expenses,  and  remits  to  the  Auditor  to  tax  the 
account  thereof  when  lodged,  and  to  report 

If  the  amendment  is  lodged,  but  is  .still  incorrect, 
the  Lord  Ordinary  may,  in  that  case  also,  assoiJUie 
the  drfender  ynih  expenses ;  or  give  such  new  ord^r, 
und  under  such  sanction  as  to  expenses,  as  justice 
may  require. 

%  8.  ExainwnaHon  into  the  correctness  of  i^ 
and  order  for  new  or  additional  defences. 

*  If  it  shall  appear  to  the  Lord  Ordinary  that  the 

*  dander  has  not  set  forth  his  peremptory  defences 

*  or  exceptions  in  terms  sufficiently  (positive  and 

*  clear)  in  point  of  fact,  and  with  due  correctness  in 

*  point  of  law,  the  Lord  Ordinary  may  order  defences 

*  more  satisfactory  and  correct  to  be  given  in,  and 

*  giye  decree  against  the  defender  for  the  expense 

*  occasioned  by  his  imperfect  or  evasive  defences/     ' 

TTie  interlocutor  of  the  Lord  Ordinary,  finding  the 
defences  incorrect,  and  giving  decree  against  the  de- 
fender for  the  expenses  thereby  occasioned,  and  or- 
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dering  new  or  additional  defences,  will  be  the  same, 
mutatiM  mutandis t  as  that  pronouneed  where  die 
summons  is  incorrect,  and  an  amendment  of  the  libel 
allowed. 

§  4.  ijr  new  or  additioncU  defences  are  either  not 

lodged^  or  are  stitt  ineorrept. 

.  If  the  defender  shall  fail  to  lodge  the  new  or  ad- 
ditional defences  appointed,  the  interlocutor  of  the 
Lord  Ordinary  will  be  in  the  following,  or  similar 
terms : 

In  respect  the  defender  has  failed  to  lodge  with  the  clerk 
the  amended  or  additional  defences  as  appointed,  re- 
pels the  defences,  and  decerns  against  the  defender  con- 
form to  the  conclusions  of  the  libel :  Finds  the  defender 
liable  to  the  pursuer  in  expenses,  and  remits  to  th^ 
Auditor  to  tax  the  account  thereof,  when  lodged,  and 
to  report 

And  if  the  new  and  additional  defences  are  lodg- 
ed, but  still  found  incorrect,  the  same  judgment  may 
he  pronounced,  mutatis  mtUandis,  decerning  against 
the  defender  conform  to  the  conclusions  of  tl^  iih^'^ 
with  expenses. 

%  6.  Of  consigning  the  expenses  incurred  m  this 
preliminary  aifffisifnent ;  and  penalty  for  not 
lodging  amendments^  f/v.  within  the  time  sped- 
Jied  in  the  interlocutor. 

The  same  section  of  the  statute,  (6.)  enacts*  That 
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*  the  expenses  nrnwrdeA  in  this  pi^iHunsrjr  a^ust- 
^  ment  of  the  summons  wd  defences,  ivhen  an  amend- 

*  ed  summons  or  additional  defences  shall  be  order- 

*  edy  shall^  at  lodging  such  amended  summons  or 

*  defences,  be  paid  over  to  the  clerks  for  behoof  of  the 
'  pursuer  or  of  the  defender,  as  the  ease  may  be,  loith- 

*  oui  which  the  amended  swnmons  or  defences  shall 

*  not  be  received. 

'  And  the  Lord  Ordinary's  determination,  thus 
'  diwnissing  the  action,  or  ordering  an  amendment 
'  of  the  libel,  or  more  satisfactory  defences,  with  es;* 
'peuses,  shaJl  be  fimd,  unless^  within  twenty-one 

*  days  from  the  date  of  the  interlocutor,  application 

*  shall  be  made,  as  directed  by  sect.  18.,  to  have  the 
'  interlocutor  reviewed  by  the  Iimer-House.' 

And  by  secL  44.  of  the  relative  act  of  sederunt,  it 

is  enacted,  ^  That  when  the  Lord  Ordinary  shall  see 

'  *  cause,  in  virtue  of  the  6th  section  of  the  statute, 

*  to  order  an  amendment  of  the  libel,  or  new  or  ad- 
'  ditional  defences,  he  shall  fix  the  time  within  which 

*  the  said  amendment  of  the  libel  or  defences  shall 
'  be  given  in  i  «and  if  they  are  not  given  in  and  re- 
'  ceived  by  the  derk  within  the  said  time^  the  de- 

*  fimder  shall  be  assoilzied  with  expenses,  or  decree 

*  pronounced  against  the  defender  with  expenses,  as 

« 

'  the  ease  may  be. 

*  And  the  party  shaU  only  be  rep(med  by  present- 
ing a  note  to  the  Inner-House  within  the  reclaim- 
^  ing  days,  producing  therewith  the  amendment  of 
'  the  summons  or  defences,  and  en  payment  of  the 
*  previous  expensesy  as  they  shall  be  modified.* 
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%  6.  The  record  campleied  by  amended  mtnmoNi 

and  defences* 

But,  in  general/ the  amendment  of  the  summons 
and  new  and  additional  defences,  will  be  found  satiis- 
factory.     The  summons  and  defences  being  accord* 
ingly  so  amended,  if  the  Lord  Ordinary  shall  be  sa^ 
tisfied,  that  they  are  in  point  of  fact  sufficiently  expli- 
cit, and  correctly  deduced  in  point  of  law,  and  that 
no  further  disclosure  of  facts  or  of  pleas  is  neces- 
sary for  the  due  preparation  of  the  cause  for  trial, 
he  shall,  as  directed  by  sect.  7«  of  the  statute,  require 
the  parties  to  state  positively  whether  they  are  will- 
ing to  hold  the  summons  and  defences  as  containing 
their  fiill  and  final  statement  of  facts  and  pleas  in 
law ;  and  if  they  agree  so  to  do,  then  the  clerk  shall 
set  forth  in  a  minute  their  assent  to  that  eflect,  which 
shall  be  signed  by  the  counsel  on  each  side,  and  the 
record  shall  forthwith  be  completed. 

If  the  parties  are  agreed  as  to  this,  and  that  aU 
the  necessary  writings  have  been  produced^  the  re- 
cord will  be  completed  by  a  minute  and  the  Lord 
Ordinary's  signature,  and  the  cause  forthwith  deter- 
mined  by  the  Lord  Ordinary  or  the  Court,  xbl  the 
manner  noticed  *. 

Observe^  If  writings  are  still  to  be  recovered  under 
a  diligence,  this  must  be  done,  and  the  term  circum- 
duced  before  completing  the  record  ;  because  it  is 
w^  competent  thereafter  to  recover  or  produce  ad* 
ditional  writings. 

«  Cbq»ter  VII. 
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CHAP.  IX. 


OF  COMPLETING  THE  RECORD  BY  CONDESCENDENCES 
AND  ANSWERS^  AND  NOTES  OF  PLEAS. 

§  1.  Of  the  order  for  a  cmde^cendmce. 

By  $  8.  of  the  statute,  it  is  enacted,  *  That  where 
'  the  parties  do  not  agree  to  hold  the  summons  and 

*  defences  as  setting  forth  fully  the  facts  and  pleas 

*  respectively  founded  on,  or  where  the  Lord  Or* 

*  dinary  shall  think  fit,  he  shall  order  the  pursuer  or 

*  defender,  as  the  case  may  be,  to  give  in,  the  one  » 
'  condescendence,  the  other  an  answer  or  mutual  con« 
'  descendence,  setting  forth,  without  argument,  thp 

*  facts  which  they  aver  and  offer  to  prove  in  support 

Nacnraand  '  ^^  ^^^  sununous  and  defences ;  and  in 
^^^^  ^  such  condescendence,  answers,  or  mutual 
■°*  *  condescendences,  the  parties  shall,  in  suh- 
'  stantive  propositions,  and  under  distinct 
<  lieads  or  articles,  set  forth  all  facts  and  circum* 
^  stances  pertinent  to  the  cause  of  action,  or  to  the 
'  defence,  which  they  respectively  allege  and  offer  to 
'  prove ; 

*  And  abfiff  tvith  such  condescendence^  or  ath 
AH  wTidiws  '  staeTf  OT  muttuzl  condescendences,  th^ 
^■^J^*^^^  *  parties  shall  respectively  produce  all  wri- 
«^  •  tings  in  their  custody  or  within  their 

X 


<  power  not  already  produced,  on  which  they  Man 

*  to  found/ 

The  interlocutor  appointing  a  condesoendaioemay 
be  expressed  in  the  following  or  similar  terms : 

The  Lord  Ordinary  having  heard  parties' procuraloi%  In 
respect  the  parties  do  not  agree  to  hold  the  summoDS 
and  defences  as  the  record,  appoints  the  pursuer,  irith- 
in  — »— ^— -  days,  to  give  in  a  condescendence,  in 
terms  of  the  act  of  Parliament  6.  Geo»  iV.  cap.  120, 

.     and  relative  act  of  sederunt;  and  the  defender  to  give 

in  answers  thereto^  in  terms  of  these  acts,  within 

...  I  days  thereafter :  Makes  avisandum  with  the  pro- 
cess, without  prejudice  to  these  papers  respectively  be- 
ing so  lodged. 

«  « 

By  sect.  12.  of  the  statute,  it  is  enacted,  *  That  the 

*  Lord  Ordinary  shall,  in  every  instance,  on  due  c«n- 

*  sideration  of  the  circumstances,  fix  the  time  witlun 

*  which  such  condescendences  and  answers  shall  be 

*  lodged,  and  such  time  shall  not  be  prorogated,  ex- 

*  cepton  payment  of  the  expenses  previously  incuired, 

*  unless  before  the  lapse  of  the  time  so  fixed,  special 

*  application  shall  be  made  for  such  prorogation,  nor 

*  shall  the  prorogation  in  any  instance  be  granted, 

*  except   on  cause  shewn,  nor  qftener  than  once  ,• 
«  and  if  the  party  shall  fail  to  lodge  his  condesc«id- 

*  ence  or  answers,  as  the  case  may  be,  within  the 

*  time  originally  fixed,^  or  afterwards  prorogated,  the 

*  Lord  Ordinary  may  hold  the  summons  or  defences 

*  for  such  party  as  his  condescendence  or  answers, 
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^  finally  fixing  tte  averments  in  point  of  fact,  on 

*  which  he  founds/ 

Section  50.  of  the  relative  act  of  sederunt  bears^ 

*  Whereas  it  is  enacted,  by  §  12.  of  the  statute,  that 

*  on  failure  to  give  in  the  condescendence  or  an- 
'  swers,  the  Lord  Ordinary  may  hold  the  summons 

*  or  defences  as  finally  fixing  the  averments  in  point 

*  of  fact  of  the  party  so  failing,  ii  shall  neverthe^ 

*  le98  be  competent  for  the  Lord  Ordinary,  on  such 

<  failure,  if  it  shall  appear  to  him  that  the  sunb- 
'  mons  or  defences  cannot,  with  advantage  to  the 

<  due  disposal  of  the  cause,  be  sustained  as  fixing 

*  said  averments,  to  assoilzie  the  defender  with  ex- 
^penses,  or  decern  against  the  defender  tvith  ex- 

*  penseSf  as  the  case  may  he^  ^  against  which  the 

*  party  shall  only  be  reponed  by  a  note  to  the  Inner- 
^  House  within  the  reclaiming  days,  producing  there- 
'  with  the  paper  or  papers,  and  on  payment  of  such 
^  expenses  as  the  Court  shall  think  reasonable/ 

If  the  papers  are  not  so  given  in,  the  cause  will  be 
disposed  of  by  an  interlocutor : 

In  respect  the  pursuer  has  fiiiled  to  give  in  his  conde- 
scendence, &c. ;  or,  In  respect  the  defender  has  failed 
to  give  in  his  answers,  &c*  finds  and  decerns,  &c« 

If  before  the  elapse  of  the  period  for  giving  in  the 
condescendence  or  answers  the  party  shall  apply  for 
a  prorogation  of  the  time,  this  may  be  granted  on 
cause  ithewn.  .  The  interlocutor  will  be, 

■X  2 


n 
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.The  Lord  Ordinary  having  heard  parties'  procurators, 
prorogates  the  time  for  lodging  the  condescendence  (or 

answers,  as  the  case  may  be,)  till  the  next: 

Of  new  makes  avisandum  with  the  process,  without 
prejudice,  &c. 

§  2.  Cfthe  revised  condescendence  and  answers. 

And  by  §  9*  it  is  further  enacted,  <  That  as  soon  as 
^  the  condescendences,  or  condescendence  and  an- 

*  swers  shall  be  lodged,  the  parties  shall  respectively 
^  revise  their  condescendences  and  answers,  and  make 

*  such  alterations  thereon  as  may  appear  to  them  to 

*  be  necessary,  in  order  fully  to  meet  the  opposite 

*  averments.' 

§  8.  The  revised  condescendences  and  revised  an- 
■  sivers  sJiaU  he  complete  papers,  and  shall  faredm 
'    in  point  of  fact. 

*  Section  48.  of  the  relative  act  of  sederunt  bears, 
'  The  condescendence  and  answers,  and  mutual  con- 
^  descendences,  as  well  as  the  revised  condescefidence 

*  and  revised  answers^  shall  be  drawn  and  signed  bj 
'  counsel^  and  the  revised  condescendence,  and  revised 
'  answers,  shaO,  each  of  them,  be  a  complete  paper^ 

*  without  any  reference  to  the  condescendaice  and 

*  answers,  and  shall  contain  the  whole  averments  in 

*  point  qf  fact,  admissions  or  denials  respectively ;  and 

*  where  a  statement  in  point  of  fact  within  the  op- 

*  posite  party's  knowledge  is  averred  on  the  one  side, 

*  and  not  denied  on  the  other,  he  shall  be  held  as 

*  confessed/ 
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S  4.  TThe  revised  condescendence  and  revised  an^ 
staers  must  each  he  accompanied  with  a  note  of 
pleas  in  law. 

The  statute  also  provides,  sect.  9.  'And  in  order  tha£ 

*  the  averments  of  the  parties  may.  be  finally  adjusted 

*  with  due  regard  to  the  matter  of  law  to  be  mjun- 

*  tained  by  them  respectively,  each  of  the  parties 

*  shall,  along  with  the  copy  of  his  revised  condescen- 

*  dence  or  answers,  lodge  with  the  clerk,  previous  to 
'  the  final  adjustment  of  the  record,  a  short  and  con- 
^  cise  note,  drawn  and  signed  by  counsel,  of  the  pleas 

*  in  law  on  which  the  action  or  defence  is  to  be 
'  maintained ;  and  in  such  notes  the  matter  of  law 
'  so  to  be  stated  shall  be  set  forth  in  distinct  and  se-' 
^  parate  propositions,  without  argument,  but  aoeom-* 
'  panied  by  a  referenqe  to  the  authorities  relied  oq/ 

The  interlocutor  ordering  this  revisal  will  be  m 
some  such  terms  as  these :  .      '  ' 


The  Lord  Ordinary  appoints  the  pursuer,  within  ' 
^ays,  to  lodge  in  the  clerk's  hands  his  revised  conde- 
scendence, atcompanied  with  a  note  of  pleas  in  law,  ia 
terms  of  the  statute  and  relative  act  of  sederunt :  Ap- 
points the  defender,  within  — .-^  days  thereafter,  to 
lodge,  in  like  manner,  his  revised  answer,  accompanied' 
with  a  note  of  pleas  in  law :  Makes  avisandam  with  the' 
process,  without  prqudioe  to  these  revised  piqpers  and- 
notes  of  pleas  being  so  lodged. 

The  act  of  sederunt,  sect.  49-  provides.  That  '  the 
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'  clerk  of  the  process  shall  not  receive  the  revised 

*  condesceiideiice  or  revised  answers,  unless  they  be 

*  accompanied  by  notes  of  the  pleas  in  law,  as  speci- 

*  fied  in  section  9*' 

*  On  failure  to  give  in  the  revised  condescendence 
'  or  revised  answers,  accompanied  respectively  with 

<  notes  of  the  pleas  in  law,  v^thin  the  period  fixed  by 
'  the  Lord  Ordinary,'  section  50.  of  the  act  of  sede^ 
runt  provides,  that '  decree  may  be  given  as  above! 

5  5.  Final  ac^juatment  of  tJie  record^  on  corukscm- 
dencea  and  answers  ^  and  notes  of  pleas  in  law. 

When  these  papers  are  lodged,  the  cause  is  ordered 
to  the  motion  roll,  and  parties  should  be  prepared  to 
attend  to  any  suggestion  of  the  Lord  Ordinary,  as  to 
any  new  plea  which  may  appear  to  him  necessary  to 
exhaust  the  disputable  matter  in  law  or  in  fact  in  the 
cause  ;  and  the  Lord  Ordinary  will  probably  furnish 
the  parties  with  a  note  of  the  new  plea,  in  order  that, 
before  the  calling,  they  may  have  time  to  consider  it 
Of  course,  any  such  note  will  form  no  part  of  the 
process  until  adopted  by  the  parties,  and  ordered  by 
the  Lord  Ordinary. 

But  the  condescendence  and  answers  being  revi- 
sed, and  a  new  plea  added,  or  not^  tis  the  case  may 
be,  it  is  further  enacted,  by  sect.  10.  of  the  statute, 

*  lliat  the  parties  shall  appear  before  the  Lwd  O- 

<  dinary,  for  the  purpose  of  finally  adjusting  their 

*  respective  averments  in  fact,  and  their  notes  of 

*  pleas,  when  it  shall  be  the  duty  of  the  Lord  Or- 


<  dinary  to  hear  the  respective  explanotioiia  <tf  the' 

*  partiefl^  and  to  examine,  as  before  directed^  into  tW 
'  statement  of  the  facts  respectively,  and  of  the  pleas, 

*  as  applicable  to  the  summons  and  cause  of  action 

*  and  to  the  defence,,  and'  to  wggest  any  new  plea 
'  which  may  to  him  appear  necessary  to  eiimust  the 

*  whole  disputable  matter  in  law  or  fact  in  the  cause, 
^  after  which  the  adjusted  condescendences  and  an« 
'  swers,  and  relative  notes  of  pleas,  shall  be  subscri« 

*  bed  by  the  counsel  for  the  parties ;  and  before  any 

*  order  shall  be  pronounced,  or  judgment  delivered, 
'as  to  the  disposal  of  the  cause,  the  record  of  the 
'  pleadings  as  adjusted  shall  be  authenticated  by  the 

*  Lord  Ordinary,  by  his  signature,'  in  this  or  a  simi- 
larform: 


■  i         1885>  This  condescendenee  was  this  day  stibscrib* . 
ed  before  me,  by  the  counsel  for  die  pursuer,  as  part 
of  the  record,  in  causa  A*  v.  B. 

(Siguttire  of  the  liord  .(MuhutO 

The  anawera  and  notes  of  pleas  will  be  authentica^ 
ted  in  the  same  manner. 

S  6.  The  record  made  up  toforedose  the  parties 

in  point  of  fact.  ,  . 

This  being  done,  *  the  record  so.  made  up  and  au* 
'  thenticated  shall  be  held  as  foreclosing  the  parties 
'  from  the  statement  of  any  nem>  averments  in  point 
*  of  iaet }  and  no  amendment  of  the  libel  or  new 
^  ground  of  defenoe  shall  be  allowed  after  the  record 
^  shall  have  been  thus  completed,  under  the  exception 
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^  llercttA^  to  be  iarationed»'«— of  re«  nooiflsr  ventenf 
0dmtitiam. 


CHAP.  X. 

OF  DILia£NC£  AGAINST  HAV£RS  TO  RECOVER 

WalTINOS. 

The  statute  is  sileiit  on  this  material  point.  Of 
course  there  is  no  change  upon,  the  previous  law  and 
practice,  except  what  is  introduced  by  the  relative  act 
of  sederunt. 

Buty  with  all  the  anxiety  manifested  by  the  words 
of  the  statute,  for  a  full  and  fair  production  of  all 
writings  upon  which  either  party  means  to  found, 
Jlrstf  along  with  the  summons  and  defences ;  agauif 
with  the  condescendence  and  answers  }  and,  lastb/, 
with  the  revised  condescendence  and  answers,  it 
is  rather  remarkable  that  the  remedy  of  a  diligence 
to  both  parties,  at  iJie  first  catting  oftiie  cause,  did 
not  suggest  itself.  It  may,  however,  be  demanded 
at  this  stage  ;  but  it  is  proper  to  keep  constantly  in 
remembrance,  that  although  the  door  is  open  to  de- 
mand a  diligence  at  any  one  of  the  three  stages  just 
adverted  to,  yet  by  sect.  45.  of  the  act  of  sederunt, 
it  is  provided,  *  thsit^qfier  the  record  is  made  up,  it 

*  shall  no  longer  be  competent  for  the  party  to  pro- 

♦  dnce  or  to  recover  any  writing  which  was  in  his  pos- 

*  session,  or  within  his  power,  at  the  time  of  complet- 

♦  ing  the  record.' 
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And  fleet.  4p6.  provides*  *  Wliertas  it  plight  ipptor» 

*  from  the  8th  seetion  of  the  statute,  that  aJmrtHer 

*  production  of  writings  beyond  whsit  is  noticed  in 
^  seet.  d.  could  only  be  made  in  the  case  where  the 

*  parties  are  to  give  in  condescendences  and  answers, 

*  or  mutual  condescendences,  it  is  declared,'  *  Tliat 

*  where  the  sunmons  and  def(»ces  are  held  by  the 

'  parties  as  the  record*  a  further  production  of  writ- ' 
^  ings  may  be  made  on  either  side,  prorided  this  pro* 

<  duction  be  made  before  the  record  is  completed  iit 

<  terms  of  the  statute :    And  it  shall  also  be  compe- 

<  tent  for  both  or  either  party  to  apply  for  a  diligence 

*  for  recoTery  of  such  writings  as  they  can  conde-' 

*  acend  upon,  as  being  necessary  in  support  of  the 
'  action  or  defence.' 

The  usual  interlocutor  in  cases  where,  at  the  CQm* 

» 

mencement  of  a  cause,  a  diligence  is  demanded,  is 
conceived  in  these,  or  similar  terms : 

Grants  warrant  for^  letters  of  diligence  against  haversj  at 

the  instance  of  both  parties,  or  either  of  them,  to  re^ 

.  cover  all  writings  material  and  pertinent  to  the  issue,  to 

the day  of next :    Grants  commission  to 

the  sheriff  depute  or  substitute  of  the  bounds  within 
which  the  havers  reside,  and  also  remits  to  X,  Y.  Esq., 
advocate,  at  Edinburgh,  to  take  the  oaths  and  deposi- 
tions €€  the  havers,  and  receive  their  productions  and' 
exhibits;  to  be  reported  said  day;  and  dispenses  with- 
the  minute-book. 

Sometimes  the  interlocutor  specifies  the  manner  in 
which  premonition  is  to  be  given  to  the  opposite 


pirty^  befinre  {NToeeeding  to  examine  the  fawreis. .  But 
it  .ifi,  «fc  any  nte^  the  duty  of  the  commiflBioner  to  see 
that  leaaonable  intimation  has  been  gin^n  of  time  and 
placet  before  proceeding  to  examine  the  haven  ct 
parte.        ^    , 

The  restraint  of  acondemxndmce  q&  the  writings 
wanted  is  quite  proper  ki  certain  qnestiona  touching . 
md  ri^itaf  and  also  in  matters  ofddicacy^  or  where 
a  previous  diligence  has  beai  granted  and  the  term 
ciroumduoed ;  but  in  the  ordinary  caset  if  doe  inti- 
mation  is  given  to  the  opposite  party,  and  that  'the 
commissioner  is  attentive  to  his  duty,  in  rigidly  ex- 
cluding all  impertinent  matter,  and  sealing  iq>,  iot 
the  judgment  of  the  Lord  Ordinary,  or  of  the  Court, 
'  whatever  is  at  best  doubtful,  the  warrant  for  dSi* 
geqce  in  the  form  here  set  down  will  probably  an- 
swer evexy  fair  purpose.  In  practice,  discusaioos  be^ 
forehand,  touching  what  writings  should  and  should 
not  be  recovered,  and,  still  more,  condescending  on 
writings  in  detail,  and  groping. in  the  dark  about 
them,  often  tends  to  nothing  but  to  waste  of  time  and 
expense. 

In  most  cases,  it  will  be  the  interest  of  the  parties 
when  the  cause  is  likely  to  turn  upon  written  docu- 
mentSy  to  ask  a  diligence  at  the  first  calling  of  the 
cause.  At  all  events,  this,  if  it  is*  done  at  all,  must 
be  done  before  completing  the  record. 

As  to  the  powers,  qualifications,  and  duties  of 
commissioners  in  the  examination  of  witnesses  and 
havers,  see  the  act  of  sederunt,  11th  March  180Q  *• 

*  Appendix,  No.  XXIV.  p.  59. 
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Sect.  6.  provides, «  Tliat  tlie  time  q^ecialiy  fifced 

*  for  n^rtin^  a  drligence^  shall  not  be 
u^inJi     *  pror^ated,  nor  the  diligence  renewed/ 

*  except  on  payment  of  such  previous  ra:-* 
'  penses  as  the  Lord  Ordinary  shall  modify,  unless* 

*  Ufare  the  lapse  of  the  time  so  fixed  special  ^pliea- 

*  tion  diall  be  make  for  such  pmrogation ;  and  it' 
<  shall  only  be  granted  on  cause  shown ;  and  the^ 
'  party  faiiii^  to  report  the  diligence  dball  be  held 
'  to  have  abandoned  his  wish  to  ratiover  writings  by" 
'  a  dil%ence,  and  chtumduction  shall  be  granted  fi»r 
'  not  reporting/  ,  « 

The  interlocutor  of  circumduction  is. conclusive.;* 
and,  if  not  acquiesced  in,. must  be* reclaimed  against  * 
by  a  printed  note,  in  terms  of  the  18th  section  of  the 
statute,  within  twenty-on^  days.  No  new  dihgence 
will  be  granted,  except  upon  strong  grounds,  and 
payment  of  modified  expenses.  , 


CHAP.  XL 

A.PUBSU£B  MAY  ABAKDON  HIS  CAUSE. 

The  statute  provides,  *  That  a  pursuer  may  aban- 

*  don  the  cause  on  paying  full  expenses  or  costs  to 
'  the  defender,  and  bring  a  new  aption,  if  otherwise 

*  comjietent.' 
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And  sect.  19-  of  the  act  of  sedenint  bears, '  Where- 
'  as  it  is  enacted  by  section  10.  of  the  act,  that  the 
'.pursuer  shall  have  it  in  his  power  to  abandon  the 
'  cause  on  paying  fiill  expenses  to  the  defender,  and 

*  to  bring  .a  new  action  if  otherwise  competent,  it  is 

*  declared,  that  this  applies  only  to  the  case  of  tlie 

*  pursuer  abandoning  his  cause  b^jre  an  interlocu- 
*•  \xx  assoilzieing  the  defender  in  whole  or  in  part,  or 
'  by  necessary  inference  leading  to  such  absolviUB-, 
*' after  which  it  shall  twt  be  competent  for  him  to  do 
'  so,  reserving,  however,  to  him  any  remedy,  by  a  new 

*  action,  which  may  be  competent  to  him  under  the 

*  subsisting  r^ulations.* 


CHAP.  XII. 

OF  HES  NOVITER  VENIENS  AD  NOTITIAM. 

§  1.  Must  obtain  leave  and  pay  eijxnse*. 

By  sect.  10.  of  the  statute  I't  is  further  provided, 

'  That  it  shall  be  competent  to  either. party- in  the 

*  course  of  a  cause  to  state  matter  of  fact  novUer  ve- 
'  niens  ad  notitiam,  or  emerging  since   the  com- 

*  mencement  of  the  action,  if  on  cause  shown  leave 
'  shall  be  obtained  from  the  Lord  Ordinary  or  the 
'  Coiut  so  to  do  J  the  said  party  always  paying,  jire- 
'  vums  to  stating  such  new  matter  on  the  record, 
'  such  expenses  as  may  be  deemed  reasonable  by  the 
'  Lord  Ordinary  or  the  Court.' 


CHAP.  XII.]    .       B£S  NOYITEB  VSNIEN8.  ■  &§B 

$  2.  Mode  of  introduemff  new  matten* 

It  is  provided  by  §  10.  of  the  relative  act  of  sede- 
runt,  *  That  when  either  party  wishes  to  state  on  the 

*  record  matter  of  fact  noviter  veniens  ad  notitiam,  or 
'  emerging  since  the  commencement  of  the  action, 

*  he  shall  enrol  the  cause  for  that  purpose,  furnish- 
^  ing  to  the  opposite  party,  at  least  48  hours  before 
'  the  enrolment,  a  condescendence  of  suqh  new  mat- 

*  ter ;  and  in  like  manner,  if  either  party  wish  a  ne^ 

*  plea  or  ground  in  law  to  be  stated  on  the  record, 

*  he  shall  enrol  the  cause,  and  furnish  the  said  new 

*  plea  to  the  opposite  party  48  hours  before  the  en- 

*  rolment.' 

§  3.  Haw  such  new  matter  to  he  admitted  on  the 

record. 

*  And  if  leave  be 'granted,  the  new  matter  shall, 
'  within  a  time  to  be  limited,  be  stated  in  the  shape 
^  of  a  specific  condescendence  framed  as  above,  ac- 

*  companied  by  a  note  stating  the  plea  in  law  arising 

*  therefrom ;  and  the  adverse  party  §hall  in  such  case 
'*  be  ordered,  within  a  reasonable  time,  to  put  in  his 
'  answer  to  such  condescendence  and  plea,  to  be  ad- 
'  justed  and  made  a  part  of  the  record,  as  before  di- 

*  rected.* 

The  interlocutor  may  be  in  these  terms  : 

4 

Having  heard  parties'  procurators  on  the  ii6«;,^itf  alleged 
by  the  pursuer,  (or  defender,  as  the  case  may  be,)  ap- 
points the  pursuer  (or  defender)  to  state  the  said  mat- 


cte6  *  Bvxwrr  op  nsAd  ik  law.       {tit.  'iv. 

UT  oi  flwi  in  a  eimcleMelidehce,  in  terms  of  tlie  statute 
.ftDd  act  of  sederunt,  and  to  accompaiiytb^  secm^n^idi  a 
,  note  of  pleat  in  law,  wkhin --^-i-— days :  A^xiilits  an- 
swers thereto,  accompanied,  in  like  manner,  wit)&  a  re- 
lative note  of  pleas  in  law,  to  be  lodgd^hy  tbq  defender 
(or  pursuer,)  within  — -^-^  days  thereafter:  Makes 
Bvisandum  with  the  process  of  new,  without  prgudice 
to  these  papers  being  so  lodged. 

These  papers,  as  additional  matter  of  record^  most 
be  revised,  adjusted,  ngned,  and  authenticated  as  be- 
fore. 


CHAP.  XIII. 
£ffbct  op  pleas  IK 


.    %  1.  Noteofplemiofarechseinpointrflato. 

%8ect.  11.  of  the  statute,  it  is  enacted, « Hiat  t^ 
'  pleas  stated  on  the  record,  and  authenticated  as  be- 

*  fare  directed,  shall  be  held  as  the  sole  grounds  of 
<  action  or  of  defence  in  point  of  law,  and  to  which 
^  the  future  arguments  of  the  parties  shall  be  confi* 

*  ned.' 

S  2.  Exception  of  new  pleas  admitted  ttith  leave. 

of  the  Court. 

*  Where  any  new  plea  or  ground  in  law  shall,  after 
« the  completion  of  the  record,  as  before,  be  in  the 
'  course  of  the  cause  suggested,  either  by  the  Loni 

*  Ordinary  w  by  the  Judges  in  the  Inner-House,  or 


CMJ^^  XIV.]  .QQWihyfiof^  QB  TU»\^Avn.        :iSt7 

• 

.'  >|;,tlM  pfftyr  49  /^t  tQ  b^  di«oiH«9d  Bi^relation  tm  the 
V  Acts  already  .86t  iortb*  it  dball  and  snajr  be  ecMiipe- 
'  tentf  with  leave  of  the  Lwd  Qrdhiary  or  of  the 
*  Coart,  to  add  such  plea  to  the  note  of  pleas  authen- 
^  tioited  by  the  Lord  Ordinary,  as  before/ 


CHAP.  XIV. 

DISPOSAL  OF  THE  CAUSE   WHEN  THE  RECORD  IS 

COMPLETED. 

S  !•  Where  the  parties  are  agreed  a^  to  tJie  facts 

andpleas. 

Sjsct*  13.  of  the  statute  enacts,  ^  That  after  the  re- 
'  cord  of  the  averments  and  pleas  shall  have  been  ad- 

*  justed  and  closed  as  herein^'before  directed,  and 

*  when  it  shall  appear  that  the  parties  have  respec- 
'  tiyely  admitted  oi:^  the  record  all  the  facta  requtaite 

*  to  the  decision  of  the  cause>  so  as  |o  render*  an j 
« trial  of  the  facts  unnecessary,  the  Lord  Ordinary 
<  may  proceed  to  decide  the  cause  with  or  without 
^  further  ajrgumeut.' 

His  Lordship  may  hear  parties'  procurators  once, 
ox  oftener,  or  take  such  other  course  to  enable  him 
to  form  his  opinion,  as  he  may  find  necessary.  And 
it  is.  by  section  8.  further  enacted,  ^  That  in  pro^ 
*  nouncing  judgment  on  the  merits  of  the  cause,  the 


n 
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• 

^  Ii<»'d  Ordinary  shall  also  determine  the  aatfa^  of 

*  expenses  so  far  as  not  already  settled,  either  ^viog 
'  or  refiising  the  same  in  whole  or  in  fsxt*    « 

§  S.  Where  the  parties  diflfer  as  tothefacts^  but 
which  do  not  require  to  be  ascertained  hyjwy 
trial. 

In  this  case,  the  act  provides,  that '  the  Lord  Qr- 

<  dinary  shall  give  such  orders  and  directions  for  the 
'  ascertainment  of  the  facts  as  to  him  shall  appear  ex* 

<  pedient,  and  his  order  for  disposal  oF  the  canse  diaO 

*  be  final,  unless  brought  under  review  of  the  Inner* 
'  House  (in  sect.  18.)  within  twenty*one  days  after 

<  such  order  is  pronounced  ;  and  if  so  brought  un- 

*  der  review,  tKe  interlocutor  of  the  Inner-Howc 

*  shall  be  final,  without  appeal,  unless  on  leave  ex* 

*  pressly  granted,  reserving  the  effect  of  any  objec- 
^  tion  to  the  course  of  proceeding  in  any  final  appeal 

*  on  the  merits  of  the  cause.* 


§  8.  Cf  remits  to  acootintants  or  professional  men. 

The  Lord  Ordinary*  not  unfrequently  takes  the 
aid  of  an  accountant,  or  man  of  skill.  In  this  case, 
sect.  57.  of  the  act  of  sederunt  provides,  *  When,  in 

*  any  cause,  a  report  has  been  obtained  from  an  ac- 

*  countant,  or  other  professional  person,  if  the  par- 

*  ties,  or  either  of  them,  shall  be  dissatisfied  with  the 

*  report,  the  cause  shall  be  enrolled  before  the  sm4 

*  Ordinary  for  debate  on  the  report,  and  a  note  of 

*  the  objections  shall  be  furnished  to  the  opposite 


<  iqmi  lieiriiig  parties,  die  Lord  Ordinavjr  V^^^ 

*  tiong  M  lie  sees  oqaae/  .    ' 

$4.  1F%6fv t^ parties  diSsr  as tofqcts^  tphifh^" 
ifoir^  %o  be  9fioer(amed  by  jury  tria)*         .  > 

By  «eolk«  15.  ef  the  itatnte  it  is  fnoridall^  Thie 

*  where  die  {MHtiesiig^  as  ta  &0ts  aduksb  fsqvirejto 
^ke  asoertMad  ^jurj^  imak  1^  l^vd  OrdiBMry 
^  Aril  lia^e  it  IB  Iqs  power  eitlies  taw^mt^Am'mk^t 

*  ewim  to  the  Jury  QMort  for  ti«d»  orto,wi3  te  that 

*  Court  a  particular  issue  or  issues,  in  order  to  have 

<  such  matter  of  fact  ascertained,  as  he  may  deem  ne« 
^  eessary  for  deciding  the  cause ;  and  the  order  by 
^  the  Lord  Ordinary,  in  so  far  as  it  thus  remits  a 
^  cause,  shall  hejinal^ 

%  5.  JDiscussian  of  the  catise  an  its  merits^  tohefe 

-     '  '  ,  ■     ■■ 

the  facts  are  not  in  question. 

By  section  l6,  of  the  statute  it  is  enacted,  ^  That 
'  lAnexe  a  cause  is,  by  m?ans  of  admissions,  or  A'oin 
'.the  jnatuie.  of  the  cause,  deemed  fit  to  be  discussed 
'  and  determined  in  the  Court  of  Sessipi^  wtJtfumf 

*  havhig.  recourse  tojvry  trial;  or 

'  dot  When  the  parties  concur  in  desiring  to  hav^ 
'  4  question  of  law  or  of  relevancy  determined  pre^ 

*  vious  to  trial  by  Jury  ;  qt 

*  Sd,  When  it  shall  be  finally  ordered  by  Che  Lord 

*  Ordinary  or  the  Inner-House,  that  any  (][Uestion  of 
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'  law  or  relenDcy  ahtU  be  detetiviped  pvepkim  to 

*  trial  i  or 

'   *  ifA,  When  the  cause  stiall  come  huk  to  the  Court 

*  of  Session  with  a  verdict  on  a  special  issue  s^lt  for 

*  trial : 

'  In  these,  or  any  of  these,  or  the  like  cases,-  the 

*  Lord  Ordinary  may  either  proceed  himself  to  de- 

*  cide  the  cause  or  matter  to  be  determinedr  or  take 

*  it  to  r^Ktrt  to  the  Inner-House,  as  to  him  ahall 

*  leem  mbst  ei]>edient ;  and  he  may  either  order  the 
*>  partia  to  ai^e  the  whole,  or  any  part  of  the  csuae, 
^  befoft  him,  as  oftm  as  he  may  find  it  necessary.' 


CHAP.  XV. 

OF  THE  DISCUSSION  OF  THE  CAUSE  BEFORE  THE 
LORD  ORDINARY  UPON  MUTUAL   CASES. 

§  1.  Form  in  which  cases  shdS  be  prepaTed,  and 

(MxOe  thereon. 
The  1 6th  section  of  the  statute  provides,  that  if 
the  Lord  Ordiuary  shall  think  fit,  he  may  direct 
pases  in  writing  to  be  prepared  by  the  parties  ;  and 
section  SS.  enacts,  <  That  wherever  cases  shall  \>e 
'  ordered,  whether  by  the  Lord  Ordinary  or  by  tlie 
'  Inner-House,  the  case  shall  commejice  tcith  a  copy 
'  of  the  record  as  authenticated  by  the  Lord  Orcli- 
'  nary  j  and  each  ffround  of  law  or  plea,  as  stated    in 


CHAF.  tV*]  UPON  MUTUAL  CASR8.     .  iSSl 

'  thi  fidcordfAall  be  ^teparatdy  argued  in  the  ease  ; 
'  wiiieh  cases  shall  be  seen,  interchanged,  and  finally 
'adjusted;  and  for  compelling  obedience  to  such 
'  order,  the  Court  of  Session  are  required  and  en- 
^  jomed  to  take  effectual  means  by  regulations  to*  be 
•by  them  made/  ^* 

%  2.  Haio  cases  are  to  be  lodged^  reiHsedt  and  Ss*- 
posed  of  by  the  Lord  Ordinouty.        '      ' 

The  act  of  sederunt,  section  \%  enacts  and  de- 
dares,  *  Hiat  when  the  Lord  Ordinary,  in  the  due 
^  preparation  of  any  cause,  shall  order  cases  for  ad- 
'vising  in  the  Outer-House,  he  shall  appoint  the 
'  same  to  be  lodged  with  the  clerk  in  the  Outer- 

*  House  within  a  certain  period,  to  be  fixed  by  him 
'  on  a  due  consideration  of  the  circumstances  of  the 
'  caose,  and,  at  the  same  time,  shall  appoint  them, 
'  after  lieing  so  lodged,  to  be  seen,  interchanged, 
'  uA  reJodged.  within  a  certab  period  also  fixed  l^y 

*  him/  And  §  92.  of  the  statute  provides,  that  *  af- 
'  ter  such  cases  shall  have  been  so  lodged,  the  p^ies 
'  shall  have  ail  Opportunity  of  being  further  Ke^rd, 

*  if  they  or  either  of  them  shall  desire  it.* 

The  interlocutor  ordering  cases  to  be  ^veu  \x\  to 
the  Lord  Ordinary  may  be  in  some  such  tenuis  as 
these : 

Tlie  Liord  Ordinary  hftving  considered  the  process,  and 
beard  parties'  procmrators  thereon,  appoints  them  io 
jpve  in  mjDttoal  cases  (npon  the  whokcause^  ot  tmexft  mdte 
pirintSf  to  be  here  q)ecifiedf  accordnig  to  cireumBtemeeSyJ 

within days  from  this  date ;  and  when  given  in 

Y  2 
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,    aliows  dg  CTBic  to  be  aneo,  artcpchtingriij  <MriHlari^ 
a^uifced  and  TO-kMlgfMl»  wiiJua dtjs  tkemANr* 

Sections  13,  aod  14.  of  the  act  cf  tedenuat  bear, 
i  Whereas  it  is  enacted,  that  whereyer  cases  shall  be 
^  given  in  either  to  the  Inner  or  Outer  House,  ead 
^  ground  of  law  or  plea  as  stated  in  the  record  shall 
fM  sepamtdy  alined,  it  is  hereby  deciarBd*  thati^ 
<  addiiiony^h  nuiy  he  nade  when  die  cases  are  in- 
/  terchaiiged  shall  be  inserted  under  the  pnper  head 
,*  qf  tie  ariginid  argument  en  each  sepuenUe  pbn, 
'  and  not  by  vaj  of  addition  at  the  end  of  the  casa' 

The  cases  being  lodged,  revisadt  and  a4jai^f 
agreeahly  to  this  order,  and  4Jtvisandum  nuuih  *  it 
/is  declared  that  when  the  parties,  or  either  of  then, 

.  *  wish  to  be  further  heard,  they  shalli  in  ^  nfik^ 
*  their  case  or  cases,  mention  thetr  •desire  to  tUsef- 

^  feet  to  the  Lord  Ordinaiy,  who  shall  iqp|k)iBt  the 
'  -cause  to  be  enrolled  lor  debate  aecordUigly  /  The 
foUowing  interlocutor  may  be  pronounced : 

At  the  request  of  parties*  procurators ;  or  at  desire  of  the 
procurator  for  the  pursuer ;  or  of  the  procurator  for 
the  defender,  as  the  case  may  be,  the  Lord  Ordinary 
Bppointa  parties^  procurators  to  be  ready  to  debate  upon 
dM  4iiutDal  cases,  and  whole  cause,  at  next  calling* 

At  this  debate,  the  Lord  Ordinary  may  di^we 
of  tlie  cause ;  or  if  debate  is  not  desired  by  ather 
.  party^  his  Lordship  ;inay,  at  avisanduni,  dispose  of 
the  cause* 


QMAT.  XV.3         won  miTiuii  lunau  aaST. 

^S.WktatikMifdm»ift/k*raBrfitam»hnnt 


It  kpnmded^  by  %  58L  of  the  aet  oTsefenmt^  dbt 

<  «r  Kkdgedy  the  Lord  Ordmary  sliaU  amwlirie  the 

*  d^tedier  inldi  expraaes^  or  deeera:  with  expenses^ 

*  as  the  CBStmsy  be ;  a^dnst  ifhich  the  party  dhall 

*  be  reponed  only  apou  a  note  to  the  Inner-House, 
'  accompanied  by  the  ease,  and  on  payment  of  fhe 
'  pievioiis  expenses  j  without  prejudice  to  the  oppo- 

*  site  party  to  move  the  Lord  Ordinary  to  make  some 
'  other  iqipointment»  when  it  shall  be  competent  for 
*•  the  Lord  Ordinary  to*  make  such  appointment,  if 
'  it  shall  appear  that  this  will  more  effectually  further 
'  die  object  of  {Mreparing  the  cause  for  decision.* 


CHAP.  XVI. 


•  OF  REPORTS  BY  THE  LORD  ORDINARY  TO  THE 

INNER-HOUSE. 


§  1.  If  fhe  Lord  Ordinary  y  instead  of  determining 
the  whote  causey  or  a  point  in  the  cause^  upon  the 
revised  cases  given  in  to  himself  shall  report  it  to 
the  Inner-House. 

The  record  having  previously  been  completed,^ 
and  the  cases  mutually  framedj  revised  and  adjusted^ 


dJIi-   OF  REPOHn-  tIT  tUB  LOaB*  OlKDIN ARY  [TIT;  VfJ 

liothmg^wi  lelmaa  biitto  Qriertheee  cases,  asftiaQj 
adjusted^  to  be  printed.  The  interlocutor  mU  to  in 
tbe  following  or  similar  tehos : 

Th,e  Lord  Ordinary  having  conridered  the  nutuftlleviscd 
'  oBsesyieuid  whole  processyappointe  the  ca^es  to  .be  print' 
cd and  boxed  within ■■  ■.;  ^daya^  wd  miiteB  fwitaadgp 
"  therewith  to  the  Lprdis  of  the.  ■■  »  Division. of  tbe 
CSourty  in  order  to  report :  Or^ints  warrant  to  enrol  iht, 
cause  in  tbe  Inner-House  roll,  at  the  expiry  of  the  said 
i'  daysy  upon  production  to  the  keeper  of  the  In- 

ner-House rolls  of  a  certificate  of  the  boxing  of  one  or 
both  of  the  printed  cases. 

5  2*  H^port  qf  incidental  matters  verbaUjff  without 
cases. 

By  sect.  19*  of  the  statute  it  is  enacted,  '  That  the 

*  Lord  Ordinary,  cifier  intimcUian  to  the  parties,' 
which  intimatiooy  sect.  11.  of  the  relative  act  of  se* 
derunt  provides,  *  shall  be  by  interlocutor,  paitititiff 

*  out  the  incidental  matter  to  be  reported^  ^  may  re- 

*  port  verbally  to  the  Inner-House,  any  incidental 

*  matter  that  may  arise  in  the  course  of  the  cause ; 

*  and  such  matter  so  reported  by  the  Lord  Ordina- 
'  ry  shall  be  disposed  of  upon  argument  by  counsel, 
'  unless  the  Court  shall,  when  the  matter  conies  be- 
<  fore  them,  think  fit  to  order  cases  ;  and  if  judg- 

*  ment  shall  be  pronounced  by  the  Court,  or  an  or- 
'  der  shall  be  made  in  respect  to  the  matter  so  re- 

*  ported,  that  judgment  or  order  shall  be  final ;  and 

*  the  Court  shall  either  settle  the  expense  relative  to 

*  the  point  so  reported,  or  reserve  consideration  there- 

*  of  to  the  end  of  the  cause.' 
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9f  tetft.  90.  of  tike  statute  it  ig  enibted,  <  That 
'  where  the  Lord  Ordihary  shall  tid:e  the  whoto- 

*  tiiuBe  to  wpotti.  he  shall  at- the  ^me  tiine  or^ai^ 
^  the^-parties  to  piepara  and  ladge  cases,;  t>o  be  siQ^ii 
^ttud' inlerehatiged ;  and  the  interldcutdr  ao  taloittg 
'  thd  'csaixse  to  import,  and  the  -  order  for  ieases,  shall 
^befinal.^ 

Sect.  56.  of  the  relative  act  of  sederunt  provides, 
'  That  wlien  the  Xrord  Ordihaiy,  on  hearing  a  cause, 
^  considers  diat  it  should  be  disposed  of  by  the  In- 

*  ner-Honse,  he  shall  appoint  cases  to  be  put  inta 
'  process  befbre  himself^  to  be  seen  and  intevchanged 
^  with  the  view  &[  reporting  the  cause  to  the  Court,' 

*  under  the  same  sanction,  if  these  shall  not  be  put 
'  in,  as  in  sect.  ^3,  (supraj  p»  333^  regarding  cases 

*  in  the  Outer-House)  ;  and  when  both  cmcs  wpre^ 
^partd  am  put  into  process^  he  shall  make  avisan- 
'  dum  with  the  cause  to  the  Court,  and  grantiwar- 

*  rant  to  enrol  in  the  InneivHouse  rolls.' 

To  the  same  purpose,  sect.  7*  of  the  act  of  sede- 
runt provides,  that  ^  when  causes  are  taken  to  report 

*  by  the  Lord  Ordinary  on  the  merits,  which  can  on- 

*  ly  be  done  on  cases,  it  shall  be  the  duty  of  the 
'  Lord  Ordinary  to  see  that  they  are  seen  and  inter- 

*  changed,  and  pnrUedf  before  he  takes  the  case  to 

*  report,  when  he  shall,  at  the  same  time,  grant  war- 
'  rant  to  enrol  the  cause  in  the  rolls  of  the  Inner- 

*  House.*   . 

If  this  last  section  is  to  be  strictly  interpreted,  the 
cases  must  not  only  be  finally  revised,  but  also  prints 


edf  beftm  ttakbg  aviMMhmi  to  the  ittiaiwQoiue. 
Bnt  Che  QM  ktterliMsvtor  of  the  I^ofd  Qidnary  nay 
hd  in  the  &llowing^  or  sinubir  terms ; 

R^ing  beard  pafticfis'  prbcimdiorB}  and  Gonsidergd  liie 
pfooess,  appefaHs  motiial  oatea,  crgoiig  dn  ivUe 
lUNn^  tolie  gimiiB,  with.ihe^iew.af  ivpaRtiiif.lk' 
cimi  i|Qidi«  Cotirt;  tl|«  said  <»s^  t^  be  kdgad^  th& 
clerk's  hands  within  ■  days  from  this  date;  sod 

whengiven  In,  appoints  the  same  to  be  seen^  revised, 
adjosted  and  relodged,  within   ■  dqrs  thereafter* 

When  the  cases  are  thus  relodged,  the  Lord  Or- 
dit^ry^  either  at  STiaandum,  or  «t  a  calling  of  ^ 
oause,  miy  perhaps  exhsust  die  metier  helm  Jusi 
hy  probooneing  th$  following^ ,  or  a  sbdilar  interlo- 
cntor:  . 

Hating  resumed  consideration  of  the  eanse,  makes  sn- 

sandam  therewith  to  the  Lords  of  the  ■  Dirisicn 

'  of  Ae  Courts  appoints  the  mutual  caaefl^  as nownn- 

-  sed  smda^usaedytobepriBted  and  put  i0to  the  Lords* 

boxes,  within  days  from  this  date>  in  order  to 

Iwport ;  and  grants  warrant  to  eauA  the  cause  m  the 
Inner-House  roll,  after  the  elapse  of  the  said  period, 
upon  production  to  the  keeper  of  the  Inner-Hofl^  f^^ 
of  a  certificate  of  the  boxing  of  one  or  both  of  ^he 
printed  cases. 

If  die  Lord  Ordinary  shall  deem  it  necessary,  he 
may  delay  making  avisandum  to  the  Inner-House, 
and  ^tinting  warrant  to  enrol,  until  the  printed 
cases  are  boxed. 

Here,  again,  the  proceedings  will  terminate  in  the 
Outer-House. 


(»Uf.  Xtll.]   .  CMV9U  Ifi  WfWBBHQ^  &c.        937. 
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CHAP.XVIL 

* 

^FtPftoeEesHMm  nr  caVsbb  which  havb  b»9S  ih 

tliptK0EKC£  BCFORE  ISlH  KOVEBTOfeR  18Cff. 

§  1.  Cf  processes  in  generai. 

It  18  provided^  by  sect.  S.  of  the  act  of  sederunt* 
'  In  regard  to  causes  which  have  Been  some  time  in 
^Courty  and  which  are  at  present  before  the  Lord 
'  OrcUnary,  he  shall  proceed  to  pronounce  an  inter- 

*  locator ;' and  shall  also  determine  the  matter  of 

*  expenses  ;  and  such  interlocutor  shall  be  final. 
'  But  in  suck  cases,  it  shall  b^  in  the  power  of  the 

*  Lord  Ordinary,  if  he  see  cause,  to  dXUm  onere^ 
^presentation  and  answers  ;  on  advising  which,  if 
'  he  shall  adhere,  and  if  not  done  before,  he  shalf 

*  determine  the  matter  of  expenses.' 

Sect.  S.  provides,  *  But  in  the  above  situations,  the 
'  party  dissatisfied  with  the  interlocutor  may  bring 
'  tbe  case  under  the  review  of  the  Inner-House,  by 
'  a  short  note,  as  enjoined  by  the  18th  section  of  the 

*  act,  which  shall  be  marked  by  the  clerk,  and  by  the 

*  collector  of  the  fee-fuiid,  and  lodged  as  reclaiming 
'  petitions  are  at  present ;  and,  at  the  same  time» 
'  shall  print  and  box  the  memorials,  or  representa- 

*  tion  and  answers,  if  any,  on  which  the  interlocu- 
'  tor  complained  of  proceeded/ 


SSS  OF  CAUSES  m  DEFBH9BNCE.  [TIT«  IV. 

N.  B. — All  relative  printed  papers  referred  to  in  re- 
claiming notes,  should  be  stitdied  up  and  annexed 
as  appendix* 

'  SiU  if  the  cause  is  not  ready  for  an  interiofM- 

*  tor  on  the  merits^*  sect*  4.  provides,  that  *  the  Lord 
'  Ordinary  shall  proceed  to  pnepore  the  same,  m 

*  nearly  in  the  form  prescribed  by  the  net  as  the  ac- 
'  tual  state  of  the  process  will  admit ;  and  when  so 

*  prepared,  he  shall  either  detemiine  the  same,  or 

*  take  it  to  report  j  aiid  the  proceedings  thereafter, 
^  in  bringing  the  same  before  the  Iiiner-Hottse,  shall 
*■  be  according  to  the  form  prescribed  by  the  act' 

§  €.  Of  dependiri^  processes  cf  redu/cAiony  in  xoh^ 
tJie  production  has  tiot  been  .satisfied. 

In  these  processes,  the  procedure  wiU^  be  conduct*, 
ed  before  the  Lord  Ordinary,  as  heretoforOt  until  the 
production  shall  have  been  satisfied  ;  when  great 
•idsandum  being  made,  the  Inner-House  will,  upon 
petition,  in  the  usual  termsi  remit  to.  the  junior  Lord 
Ordinary  to  discuss  the  reason  pf  reduction. 

It  is  true  the  statute  provides  that  all  reductions 
which  shall  come  into  Court  after  the  1 1th  day  of 
November  18^  shall  be  enrolled  and  remain  before 
tl\e  junior  .Lord  Ordinary  :  But  no  power  is  givea 
to  any  other  Lord  Ordinary,  before  wbom  a  process 
of  reduction  at  present  depends,  to  remit  the  same  to 
the  junior  Lord  Ordinary  without  a  contingency : 
And  the  act  of  sederunt  makes  no  provision  in  that 
behalf,  and  no  general  remit  of  depending  reduc* 
tions  to  the  junior  Lord  Ordinary, 


*     y 


*   <    / 
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TITLE  V. 

WOCEEDINGS  IN  THE  OUTEB.HOUSE  IK  ADVOCATIONS, 
.  fl^SmsIONS^ FOjaXHCOiaN^S),  ANDMULTIPLSPOINIK 

iKca 


\        '        '        '     i. 


CHAP.  I. 

OF  FROCESflBS  OF  ADVOCATION* 

§  1.  Of  the  competency  of  advocations. 

» 

By  8ect«  48.  of  the  statute,  it  is  enacted, '  That  the 

*  Lord  Ordinary  in  the  Outer- House,  before  whom 
'  any  suspension  or  advocation  shall  come  to  be  dis- 
'  cussed,  shall  proceed  in  preparing  the  cause  forjudge 
'  ment  after  the  manner  already  directed  as  to  cause! 

•  m  the  Outer-House.' 

'  Although,  in  gieneral,  the  competency  will  be  duly 
inquired  into  at  passing  the  bill  of  advocation  in  the 
Bill-Chamber,  yet  as  the  question  of  competency 
was  ofteir  stirred  again  at  this  stage  under  the  old 
regulations,  an,d  may  still  be  so  under  the  new 
fmnSf  it  may  be  noticed,  that  as  this  is  of  the  na- 
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ture  of  a  preliminary  or  dUatorydefsneey  it  oo^  to 
be  treated  aad  di^KMed  of  in  a  amilar  manner^  imth 
dilatory  defeneea  in  ordinary  actions ;  as  to  wkich,  see 
Tkle  IV.  Chap*  IV.  At  the  calling  of  tlie  cauae 
belbre  the  Lord  Ordinary,  therefore,  in  the  eourse 
of  the  printed  roll,  if  the  advocator  abides  by  die  ad- 
vocation, as  contoining  his  grtmnds  and  reasons  of  ad- 
vocation, the  order  upon  the  reqKmdent  will  be  to 
lodge  dejemxi  bjf  way  of  answer  to  the  grounds  and 
fdasooff  of  advocation,  witMn  such  time  aa  AaSL  t^ 
pear  reasonable. 

In  general^  howevu*,  it  will  he  necessary  for  the 
compkdner  to  give  in  additional  grounds  and  reasona 
of  advocation ;  because,  under  the  statote,  bilk  of 
advocation  of  inferior  court  judgments  are  not  to 
contain  a  detailed  argument  upon  the  case  ;  and  it 
will  be  some  time  before,  under  die- acts -of  sederunt 
in  that  behalf,  the  record  in  the  inferior  (;ourt  will 
be  made  up  with  sufficient  accuracy,  to  render  this 
measure  unnecessary. 

The  interlocutor  will  therefore,  in  general,  be  in 
the  following,  or  some  such  terms  : 


In  rssprct  ihe  advocator  does  not  abide  bjr  the  letters  of 
advocation,  as  containing  his  'whole  grounds  and  rea^ 

'  sons  of  advocation,  appoints  him,  within days, 

to  give  in  additional  grounds  and  reasons  of  advocatiioti> 
and  when  lodged,  allows  the  respondent  to  see  the  saoEie^ 

.  and  appoints  him,  within  ^ —  days  thereafter,  to 

give  in  defences  by  way  of  answers  thereto,  all  in  terms 
of  the  act  of  Geo.  IV.  cap.  120,  and  relative  act  ofse- 

*    denint. 


CHJLT.  I.]       <K  CttlCKMEI  OT  APVIKCAliraU  r'      SMI 


T%0  cei^ondefttnUxif  course  state  inriMi 
4lie  dihtorjr  at  waU  as  peienpfairjr  daf^Mts;;.  and 
wken  theae  fapmiaieJadgad,  the  L9tA'(MivamfL,iM 
a  caiiiiig  oCtlia  c^ttae,  «iU  dispot^oftbe  dilifebr^A- 
fenaaw  bjr  sitttaiDu^  mt  repelling  the  akmot  I£>doBi 
Landahip  shall  jautoin  ^  defimce»  he  ivill<afe  liie  aaite 
line  datCKaine  the  qneitiaiiflf  expeaaos  ;  andihesnuy 
Aa  this  last  at  rhaahfysyiiqponaidaaBdaini^  'Butiflito 
Loni  QidiBatyisttf  apiiiMi  that  the  dUatorf  defkiMs 
ahauld  he.  repaUed,  he  vill  ck>it  at  a  ealliag  of  the 
-caBse,  ia  ander  that  ihe  respondent  may  then  ftate 
arhethariv  B(rt  ha  hstends  to  naekim.  iftdie  rei^o- 
dent  is  to  reclaim,  the  LordOrdiDary'viuUt  hfthe 
sane  interlocutor  that  repds  the  objection  or  defence 
find  the  respondent  liable  in  the  expenses^  .If  the 
tespondent  declares  his  piiipose  to  a^t^iesce  iolhe 
ioatter  of  expen^efii^  no  intf^riocutpr  as  ta.e:|^peOtes 
need  be  pronounced  at  this  stage  .^  huttiieXpCfi  Qr^ 
dhwry  will  proceed  to  ^epare  the  cause,  by  complete 
ing  the  record  in  a  similar  manner  with  that  in  the 
case  of  an  ordinary  action. 

♦ 
5  S*  (^production  (tftHe  irtferwr  eimrt  pivcess,  and 
writifigs  founded  an  iy  (he  parties. 

As  the  Supreme  Court  cannot  review  the  proc/^d- 
ings  of  the  inferior  judge  without  seeing  these  pro- 
joeediig^^,  the  haferior  Moet  ptooosaiOtt^titb  lie-pi^ 
duced  in  the  clexlc'4  hands  bj^  the'  adsrocator,  when  he 
oralis  his  letters  of  advocation,  if  he  takes  th^  Itad. 
If  the  respondeat  is  forcing  the  cause  on  by  a  pro- 
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tefitetioi];  and  nrnt^  and  lociraetiiig  the  letters  off 
the  Signet,  he  should  take  metfores  for  itft  -prodno- 
tion.  Tbe  sets  of  Bedenmti  abeadynotieed;  i^km 
apeakii^  of  the  bill  of  advocation,  provide  for.  the 
due  transmission  of  die  inferior  court  j^oceas  by 
the  clerk  of  the  inferiw  court.  But  if  this  has  not 
been  attended  to,  the  Lord  Ordinary,  at  the  first  call- 
ing of  the  cause,  will  grant  a  warrant  upon  the  dierk 
of  the  inferior  court,  at  the  instance  of  eiAerparty, 
fbr  its  transmission ;  and  this  wan^t,  when  neoea- 
sar7,maybe  added,  in  continuaftion  of  the  interioeo- 
tor  ordering  additional  reasons  of  advoeatiou,  in  ibe 
following,  or  similar  terms : 

Grants  warrants  to,  authorises,  and  ordains,  the  Sheriff- 
clerk  of  — »•*—  shire  and  his  deputes,  custodiers  oC 
the  inferior  court  proceedings  complained  of^  to  trans- 
mit the  same  forthwith  to  the  clerk  to  the  present  pro- 
cess of  advocatloh. 

As  to  the  production  or  recovery,  by  a.  diljgeuccv 
of  any  other  writings  that  may  be  founded  upop.  by 
either  party,  the  same  course  will  be  followed  as  in 
the  case  of  an  ordinary  action.  But  it  will.alsQ  be 
remembered  that  it  is  not  competent  to  produce  or 
recover  additional  writings  after  the  record  is  com- 
pleted. 

S  3.  QfadvocaHons ofprocesseiin dipendenbe  prior 

to  Ist  January  1826. 

Under  the  provisions  of  the  39th  section  of  the  sta- 
tute,  several  acts  of  sederunt  applicable  totlic  proceed 
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ings  m  Sheiifftcoiirta^  Buigk<ourt9,.aad  otter  ootvts, 
httvebeen  ptflsed^  lajdog  down  the  coles  wdn^uj^-t 
tioas  to  be.  obierved.  by  the  j«dgeR  of  theae  eouJi^.m 
the  jMreparatUHi  of  causes,  from  and  after  the  first  .day 
of  January  18S6« 

It  18  proiddedy  by  sect«  70.  of  the  act  of  seddrunt^ 
'  Tlmt  in  advocations  of  such  causes  as  were  brought 

*  into  the  inferior  courts, /irior  to  the  commencemeat 
^  of  the  eperatioB  of  the  c^^idatianaabownieQtioa- 
'  ed,  the  Lord  Ordinary,  shall  prooeed  aa  in  su^^m 
^  aioBs  I  that  is  to  aay,^  before  heariogthe  parti^fiiho 
*ahall  sffoint  namm^tqf  advooatwk to  b^gfivmm 
'  tn  tmtffi^  within  a  certain  time^  andmmoer^i  ihssfe^ 

*  tOj  also  within  a  certain  time,  to  be'  fixed  by  himi 
^  and  shall  make'  up  the  necord  by  orderhig  amend- 
^  ments  of  or  additions  to  the  reasons  of  advocatiop, 
'  or  answers  and  condescendences,  and  answers  u^d 
'  notes  of  pleas,  if  such  shall,  be  nocessary/ 

In  tfaeae  advocationSf  therefore;,  if  no  jdilatoiy  de-» 

fence  shidl  haVe  been  rtatkd,  or  if  all'  dilatory  dje« 

fences  have  befen  repelled,  the  Lord  'Ordinal^  i^ill 

follow  out  the  intedteutor.  noticed  in  sdction  1*.,  by 

^jpointin^  the. parties  to  revise  and  adjust  their 

gronnds  aad  teasans^  of  advocation  on  th6  oAe  hand^ 

and' defences  oi'  answers  dieretd  on  the. other,  arid 

proceed  to  compl0tethe  record;  andtQ.dc^miiBe  the 

eanae  upon  these  papers,  as  in  the  case  of  an  ordi« 

nary  action,  whei^  the  record  i»  dompleted  upon  .th« 

summons  and  defences. 


$4^     PBOCKDUrOI  laTHBOBTU-HOnE      [Tin.n 

the  «IB«  raid  «iU  be  foUowad  u  iathe  aaple  on 
^Mgy«otieB,  wtidi  it  m  nameatmarj  9^iaUyjtmm» 
km. 

J  4.  Qf  etdvocoHoM  qf  proeeaae*  to  be  bronchi  mio 
,  tie  ii^rior  amrta  sabiequent  to  Itt   Jamffmy 

1836. 

By  the  <et  •£  ssdeniiit^  wot.  68,  h  is  pronged, 
*■  IW  in  advoeaticms  of  waA  eauBCs  u  ifaUl  W 
'fcreagfat  into  the  infierior  coarti,  nieegpumt  to 
■the  opOTition  of  the  getwnl  regalitiiBU  fiv  the 

*  iaferior  oonrti,  made  by  aothonty  of  the  Coort 
1  of  SeMiont  is  virtue  of  the  iate  jndioatMB  «dt, 

*  the  Lord  Ordisary  shall  hold  the  recoid  of  die 

*  cause  made  up  in  the  inieriorcoDittobe  eq«nl«nt 

*  to  the  like  record  made  up  in  the  Court  of  Sewian, 
'  esBoept  in  19  &r  as  the  inferior  jifdge  shall  hare 

*  committed  mtot  in  nuking  op  the  MMie;  and  wfaoe 

*  he  shall  haw  committed  eiror,  the  Lord  Ordinary 

*  shall  cause  the  record  to  be  properly  pr^iared  and 
■  made  n^  befrae  proceedii^  Anther  in  the  oauce  : 

*  and  after  the  record  is  so  made  up,  the  XjxA.  Ordi- 
<  nary  shall  go  on  as  in  the  caie  aS  odinary  actions, 

*  having  due  regard  to  the  pocee^ngs  which  harre 

*  already  taken  place  helm  the  mferjor  Ju^'* 

led  m  the  u^aior  eotuff. 
By  sect.  40.  of  the  statute,  it  is  enacted,  ■  That 


*  1«hm  fluettOKB  ebmmcBied  an  ovf  of  td»«Mrte 'of 
'4e  <iliQUfiB»  m  «f  the  wagistrates  ^of  iMugfaiy  «r 

<  «lhBr  kftriorcoofts,  milter  of  ftcrt;'didi4«*dti|piK' 

<  ted,  aad  a  jmiof  shdl  be  aUowed  and  taken  aeooed-' 
'  mg  to  the  present  practice^  the  Court  of  Seasioa 

*  shall,  in  reviewing  the  judgment  proceedihg  on 
'  sueh  proof,  distinctly  specify  in  their  interiocntor 

*  die  seveiBl  fiiets  materiel  to  the  case  which  they 
'  AB4«to  he^establifhedby  thepraoi^  loid^eK^Ms^w 
'  Str  didr  jmdgmeat  proceeds  on  the anattar  /of  ftsttao 

<  fi^uady  or  oa  matter  of  iaw,  and  jthe  aaveisdjmut^ 

*  ef  law  which  they  mean  to  decide.;  and  ^thif  JM^-* 

<  meat  <m  the  cause  thuspronouneed,sfaaUh6'8UJ!^t 
'  toiappeal  to  the  House  of  Lordsy  m.^  jQvr.M/^4i» 

*  the  tameidqwnde  on,  ch-  is  afifeoted  by  matter  ^flvFt 

<  <biife  afcifl^  m  so;/!ir  o^  relates  la  M^.^^nMfiA^M^ 
^tfkham4k/^faroeQmdf0l&^ 

^ajwf/%  &M|[y  and  coBclulively  fiaiiig  the  ,s^j0iitl 
'•&atiaapeefflad.in  theinterloctttor..'  .  , 

§  6.  The  court  may  remit  processes  qf  advoqfjtion 
to  the  Jury  courts  except  advpcafians.qf  jxnjifnstO' 
yrmfwmes... 

By  4lie  aame  saetian  of  die  atatate^  tit  i^^^fto- 
vided,  iThat,  *  emosfit  in  c^n^istorial  ^mwsss,.  the 
'Court  of  Session  ahaU,  in  reviewK^  th^  s^q^lfVl^s 
«  of  inferior  judges,  have  power  to  send  to  the  Jury 
« tCkiaft4iifiii  iaaue  or  issues  to  be  tried  by  Jurj/i,*  as  ta 
'  Ahem  ahall  serai  necessary -fiDF  ascertaining  facts 
<  ^whicfa  may  not  have  been  p^ve4  to  ^etr  satwfac- 
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*  tion  by  the  evidence  already  taken,  or  which  may 
/  have  been  omitted  in  the  cause,  the  verdict  to  be  re- 

*  turned  to  the  Court  of  Session  to  assist  that  Court 

*  in  the  determination  of  the  cause ;  and  the  said 

*  Court  shall  also  have  power  to  remit  the  whole  cause 
•.for  trial  to  the  Jury  Court/ 

§  7*   The  Court  qf  Session  may  cancel  dqMsitions. 

The  statute  further  provides,  That  <  in  neith^  of 

*  these  cases  shall  it  be  necessary  to  have  the  consent 

*  of  the  parties  to  the  cancelling  of  the  depositions 

*  already  taken  in  the  cause  before  proceeding  to  jury 

*  trial,  but  the  Court  of  Session  shall  have  power  to 

*  give  such  directions  with  regard  to  the  proof  already 

*  taken,  or  with  regard  to  any  part  or  parts  thereof, 
'  as  to  them  shall  seem  just ;  to  which  ^SS&ct  the  pro- 

*  vision  in  the  foresaid  act  of  the  fifty-ninth  year  of 

*  his  late  Majesty,  in  so  far  as  the  consent  of  .the 

*  parties  to  the  cancelling  of  the  depositions  already 

*  taken  is  thereby  required,  shall  be,  and  the  same  is 

*  hereby  repealed.* 

§  8.  The  Court  of  Session  may  either  advocaie  the 
cause  and  determine  it^  or  remit  the  same  wiih 
instructions  to  the  mferioT  judge^ 

The  section  just  cited  provides,  ^  that  the  Court 
'  of  Session  shall  have  power  to  remit  the  cause  'ujUh 

*  instructions  to  the  inferior  court,  if  that  course  shaU 

*  appear  to  them  the  most  just  and  expedient  in  the 

*  circumstances  of  the  case.' 
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§  9*  JRegukitimis  as  to  interim  passessum. 

By  sect.  42.  of  the  statute,  it  is  enacted,  *  That 

*  in  all  advocations  qf  interlocutors  pronounced  by 

*  Sheriffs^  it  shall  be  competent  to  the  inferior 
^  judge  to  regulate,  in  the  meantime,  on  the  ap- 

*  plication  of  either  party,  all  matters  regarding  in- 
'  terim  possession^  having  due  regard  to  the  man- 
^  ner  in  which  the  mutual  interests  of  the  parties 
'  maj  be  affected  in  the  final  decision  of  the  cause  ; 
^  and  such  interim  order  shall  not  be  subject  to  review, 

*  exc^t  by  the  Lord  Ordinary,  or  the  Court,  in  the 

*  course  of  discussing  the  process  of  advocation  }  re- 

*  serving  to  the  Court  of  Session,  or  Lord  Ordinary, 
'  full  powers,  during  the  course  of  discussing  of  the 

*  cause  in  the  said  Court,  to  give  such  orders .  and 
^  directions  in  respect  to  interim  possession  as  justice 

*  may  require/ 

Nothing  is  here  stated  as  to  interim  posse^ssion 
within  burgh,  where  the  judgment  of  the  Ikan  qf 
ChiHd  may  have  been  brought  under  review  by  ad- 
vocation, but  a  similar  remedy  may  no  doubt  be  ap« 
plied  in  that  case,  as  in  the  case  of  processes  that 
have  depended  before  the  Sheriff. 


z  2 
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CHAP.  II. 

OP  PROCESSES  OF  SUSPENSION. 

$  1.  Suspenriom  qf  decrees. 

'The  proceedings  in  these  are,  in  all  particulars, 
similar  to  those  in  advocations.  The  48th  section  of 
the  statute  applies  also  to  them,  in  as  far  as  regards 
the  mode  of  preparing  the  cause  in  the  Outer-House ; 
and  it  farther  provides,  That  '  the  party  resisting 

*  the  suspension  shall  he  required,  byway  of  defence 

*  tn  the  Outer-HausBf  to  return  answers  to  the  rea- 

*  sons  of  suspension. 

With  reference  to  this,  section  69*  of  the  act  of  se- 
derunt hears,   <  Whereas  it  is  provided,   that  the 

<  charger,  by  way  of  defence  in  the  Outer-House,  is 

<  to  return  answers  to  the  reasons  of  suspension,  it 
^  is  enacted  and  declared.  That  when  letters  of  sus- 

*  pension  have  been  called,  or  are  given  out  to  see, 
"*  answers  sh^Mhe  returned  as  defences  in  the  caseof 
■*  ordinary  actions;  and  the  Lord  Ordinary  shall  pro- 

*  ceed  to  make  up  the  record,  by  ordering  amend- 

*  ments  of,  or  additions  to  the  reasons  of  suspension, 

*  or  answers  and  condescendences,  and  answers  and 
^  notes  of  pleas,  if  such  shall  appear  necessary.* 

$  S.  Qf  production  of  the  grounds  of  charge  and 

diligence. 

« 

If  a  charge  has  been  given,  the  extract  of  the  de- 


CHAP.  11.]       IK  PIIOCESW9  09  SOSBBNaiOll.  84/9 

cree  ought  to  be  produced  along  with  the  horning 
'  and  executions  thereof. 

If  the  diligence  only  is  called  inquestion^  and  not 
the  decree  or  the  proceedings  upon  which  it  followed, 
it  will  not  be  necessary  to  produce  the  inferior  court 
proceedings  in  the  suspension.  But  if  the  proceedings 
are  challenged,  a  warrant  for  their  transmission  will 
be  granted  against  the  clerk  of  the  inferior  court,  in 
the  same  manner  as  in  the  ca^e  of  an  advocation.  If 
the  decree  complained  of  was  pronounced  by  the 
Court  of  Session,  the  proceedings  may  be  got  trans* 
nutted  and  produced  by  a  similar  warrant,  directed 
against  the  heeper  of  the  judicial  records.  But  of 
late,  some  Lords  Ordinary  have  declined  to  grant  a 
warrant  on  the  keeper  of  the  judicial  records,  consi- 
dering  a  petition  to  the  Court  to  be  necessary. 

Of  old,  all  that  could  be  done,  if  a  charger  failed 
to  produce  his  grounds  of  charge,  was  to  crave  th^ 
Lord  Ordinary  to  suspend  the  letters  ay  cmd  while 
the  chai^  was  produced.    But  a  more  correct  course 
was  afterwards  followed.  In  the  case  of  an  advocation, 
a  wamnt  was  granted  against  the  clerk  of  the  in- 
ferior court  to  transmit  the  process}  and  in  a  suqien* 
sion,  a  diligence  against  hayers  to  recover  the  grounds 
of  charge.  Without  evep  taking  the$e  measures,  if  the 
respondent  or  charger  does  not  appear,  the  compLun- 
er  may  obtain  decree,  suspending  the  charge,  or  re- 
mittmg  with  iqstnietions ;  for  although  the  suspend- 
er or  advppator  may  be  4t  the  trouble  and  expense 
of  extracting  a  warrant  or  diligence,  in  order  to  pro- 
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dtice  the  inferior  court  process,  or  decree  charged  on, 
it  is  the  respondent  or  charger's  duty  to  do  this  him- 
self. There  was  always  one  exception,  namefyf  the 
case  of  an  admiralty  decree,  which  was  often  bulky 
and  expensive.  If  no  charge  had  been  given  upon 
the  decree,  and  the  charger  sought  nothing  under 
it,  the  suspender  himself  behoved  to  produce  the  pro- 
cess or  extract.  The  same  rule  was  also  followed  in 
processes  of  reduction  of  such  decrees.  It  is  the 
pursuer,  and  not  the  defender  in  the  reduction,  who 
claims  nothing  under  the  decree,  that  must  satisfy 
the  production. 

S  3.  Q^  advocations  and  interdicts,  and  of  suspen- 
sions and  interdicts. 

The  process  will  be  conducted  throughout  as  near 
as  possible  in  the  same  manner  as  an  ordinary  action. 
The  bill  of  advocation,  or  of  suspension,  will  neces- 
sarily contain  a  statement  of  the  fact,  and  of  the 
pleas  of  law,  upon  which  the  complainer  grounds  his 
demand  of  an  interdict ;  and  whether  the  bill  has 
been  answered  in  the  Bill-Chamber  or  not,  *  the 
'  party  resisting  the'  interdict  will  <  be  required,  hy 
'  way  of  defence  in  the  Outer-House,  to  return  an- 
'  swers,  framed  and  signed  by  counsel,  to  the  rea- 
<  sons  of  suspension  and  interdict.' 

§  4.  A9to  the  etupende^s  eapenses. 

Formerly,  unless  a  suspender  of  an  inferior  court 
decree  also  insisted  in  a  process  of  reduction,  or  in 
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an  advocation,  he  could  not  carry  his  demand  fajB- 
ther '  than  to  have  the  decree  and  charge  com^ained 
of  suspended,  and  to  be  found  entitled  to  the  ex- 
penses incurred  in  the  process  of  suspension  in  the 
Court  qf  Searion*  That  Court  was  afterwards  au- 
thorised to  remit  to  the  inferior  judge,  in  a  sus- 
pension,, with  instrncUcna^  as  in  an  advocation.  But 
by  section  46.  of  the  statute,  it  is  now  enacted,  that 
'  in  the  event  of  bills  of  suspension  being  passed  of 
'  decrees  of  inferior  courts,  it  «hall  be  competent  for 

<  the  Lord  Ordinary  or  the  Court  to  find  the  sus- 
Spender  entitled  to  hie  eapenws  in  the  inferior 

<  eourtj  as  well  as  in  the  Court  of  Session.' ;  The 
meaning  of  this  important  clause  is  thus  explained 
by  the  relative  act  of  sederunt,  section  78. :  '  And 

*  whereas  it  is  declared  in  section  46.  of  the  act, 

*  that  in  the  event  of  bills  of  suspension  being  pass- 
'  ed  of  decrees  of  inferior  courts,  it  shall  be  compe- 
'  tent  for  the  Lord  Ordinary  or  the  Court  to  find 

<  the  suspender  entitled  to  his  expenses  in  the  infe- 
^  nor  court,  it  is  enacted  and  declared.  That  thie 
^  power  is  to  be  exercieed  only  qft»r  the  lettere  have 
'  been  eapede^  and  are  discussed  before  the  Lord 
^  Ordinary  in  die  Outer-House,  or  before  the  Court.' 

§  5.  Of  discussion  upon  the  bill. 

The  mode  oi  obtaining  a  warrant  to  discuss  (m 
the  bill  was  dhready  noticed  *•  In  discussing  the 
merits  of  the  suspension  or  advocation  upon  the  bill, 

♦  St^ay  p.  219. 
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them  i»  obviaittly  no  ooeaaon  to  follow  a  kftm  ^ 
ferrat  bom  that  wliieh  applies  to  tlie  e^ede  lettaa^ 
despatch  being  the  main  reason  for  adopting  this  me- 
thod.  Of  old,  indeed,  the  meaBnre  was  sometiBies 
adopted  in  order  to.  get  the  merits  disenssed  befoi^ 
the  Lord  Ordinary  that  bad  passed  the  bill ;  or  to 
avoid  chimging  the  Division  of  the  Court,  if  the  bill 
was  passed  upon  report  or  petition  to  the  Inner-HouM. 
But  itis  provided  by  the  statute,  §  46,  '  Thatidiena 

*  bill  of  suspension  shall  have  been  passed  <m  a  remit 

*  from  the  Inner-House,  or  in  consequoiee  of  tiie 

*  Lord  Ordinary  having  taken  the  cause  to  report  to 
^  the  Inner-House,  £^  kUers  ofmupammi  $haBbe 
<  diiCHMedbefcreaLoTdOrdhuJuryofi^ 

*  unless  remitted  6b  cantmffeniiani  to  some  previoua 

*  process  depending  before  the  other  Divisioii/ 

• 

§  6.  Of  turning  the  decree  into  a  libd. 

This  is  chiefly  done  in  cases  of  small  importance, 
wkere  the  decree  is  suspended  on  the  ground  tiurt; 
the  complainer  is  not  liable  qua  heir  of  the  original 
debtw ;  or  where  the  decree  suspended  is  only  de- 
fective or  irregular  as  to  form ;  or  where  it  is  of  an 
interim  decree )  nay^  though  fundamentally  null,  yet 
if  the  debt  decerned  for  be  justly  due,  the  Lord  Or- 
dinary  may  turn  the  decree  into  a  libeL     This,  of 
ooursci  obliges  the  defender  (complainer)  to  propone 
Ua  defences  as  in  an  original  aetion ;  bat  if  the  rea- 
sons of  suspension  are  instructed,  the  Lord  Ordinary 
will  suspend  the  letters.    In  general,  the  proceedings 
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wiU  be  ronuned  in  the  original  process  as  if  adiat^ 
Ittd  7Wi  been  given,  or  the  decree  extracted*  Bat  if 
the  auapeader  denies  representation,  he  must  forth* 
with  lodge  hi  process  a  renunciation  to  be  heir  to 
hie  predecessor^  This  being  done,  he  will,  as  in  tibe 
ordinary  aetion  of  constitution,  be  assoilzied  from 
the  passive  titles,  and  decree  cogniHonis  cauBa  AM- 
tmm  will  at  the  same  time  be  pnmounced  in  the 
(chaiger)  pursuer's  favour,  so  as  to  enable  him,  by 
syndication  and  otherwise,  to  operate  his  payment 
fiom  the  means  and  estate  of  the  defunct  debtor. 

S  7*  Of  Wi^peMiofM  cf  registered  banda^  biUs,  and 

Migaitionsi* 

In  these,  the  grounds  of  charge  must  bo  produced 
by  the  diarger,  w,  failing  there^tf,  decreet  suspend- 
ing the  letters^  with  expenses,  will  follow  as  a  mat* 
ter  of  course. 

If  they  are  produced,  the  mode  (^  proceeding  will 
depond  xsj^fm  the  nature  of  the  suspender's  objectiens 
or  lessons  of  suspension.  In  the  oidinary  case  the 
suspension  itself  will  contain  the  r^sons  of  suspen- 
sidi,  and  the  charger  will,  in  the  course  of  the  Outer- 
Hmise  roll,  be  prepared  to  give  in  an  answer  dr  de^ 
fimee  fo  Ae  reamms  of  eutpensioHi  or  crave  a  re&- 
soiwbla  tfane  to  doso. 

5  8.  Wietiitkcnupfmdaridk^fveffH^^ 

tnent  or  con^l)eniaiian. 

This  defence  may  be  proved  ecripto  ;  and  for  that 
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purpose  a  diligence  gnuited  against  lunrers  of  wri> 
tinga.  Qnihis  head,  in  addition  to  what  has  be^ 
already  stated  *,  it  may  be  noticed,  once  feraU,  that 
nffoe  of  the  common  obfectUms  to  a  wUneaB  apply  to 
a  haner.  The  party  himself,  or  his  neareat  xelatirai 
or  even  his  agent  in  the  cause,  may  be  examined  up- 
oa  oath,  and  compelled  to  produce  all  wntingB  ma« 
terial  and  pertinent  to  the  issue.  Even  the  boda 
of  a  party  may  be  recovered  under  the  diligence,  to 
the  effbct  of  giving  inspection  thereof  to  a  commis- 
sioner to  be  named  by  the  Lord  Oprdinary  to  take 
excerpts  therefrom  of  such  entries  as  bear  upon  the 
question  at  issue  ;  but  not  to  be  produced  in  process, 
or  ransacked,  or  examined,  by  the  opposite  party  or  • 
his  agent,  further  than  to  see  the  requisite  entries 
themselves,  prqMiratory  to  extracting  the  same*  li^ 
however,  there  be  a  general  accaawtmg  r^^ucding 
the  means  and  effects  of  a  defunct,  or  a  question  be 
stirred  between  copartners,  the  books  may  be  made 
forthcoming,  and  placed  under  the  custody  of  an  pc- 
countant,  or  other  confidential  person,  for  the  inspect 
tion  of  all  concerned. 

Many  objections  may,  however,  arise  in  the  comae 
of  the  execution  of  a  diligence  against  havers,  which 
will  require  the  utmost  discretion  of  a  commissiQiier 
to  dispose  of.  An  agent,  for  example,  may  oj^^ct 
to  production  of  confidential  correspondence  betwem 
him  and  his  client ;  may  tender  excerpts  of  letteva 

*  Tit.  IV.  chiip.  X.>  Jiyra. 
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at  the  nglit' of  a  eommisskmer,  but  refuse  their 'prO'-- 
dlu*tfon  as  containing  o<her  maitters  improper  to  he 
80  communicated.  Abofe  all,  neither  in  'the  shape 
of  a  process  of  exhibition  ad  dd&enmdtini,  nor  in 
aa  ordinarj  diligence,  is  a  party  entitled  to  use  his 
pnx^ess  as  a  bill  qf  discovery,  to  fish  out  what  he 
any,  by-  prying  into  the  charter-chests  or  books  ami 
papers  of  even  a  party  to  the  suit»  still  less  of  all  and 
sundry. 

AH  such  roving  investigations  will,  of  course,  be 
wstdied  with  a  jealous  eye,  and  the  parties  tied 
down,  by  specific  condescendences  or  notes  of  the  wri- 
tiBgs,  or  classes  of  writings  called  for,  and,  above  all, 
be  obliged  to  give  due  premonition  of  time  and  place 
for  examining  the  havers  to  the  opposite  party,  with- 
out which  a  commissioner  should  demur  to  proceed- 
ing ex  parte. 

%  9*  Ctf  reference  to  oath. 

This  is  competent  at  any  stage  of  a  process,  even 
after  a  final  interlocutor  following*^  upon  the  verdict 
of  a  jury ;  nay,  even  (ifter  a  decision  of  the  House  of 
RserSy  so  long  as  the  decree  remains  unextracted ;  or 
in  a  suspension  or  reduction  of  an  extracted  decree 
where  no  reference  to  oath  was  previously  tendered. 
It  is  done  by  a  signed  minute,  referring  qiecially  rest- 
ing' owing  tothe  oath  of  the  charger  or  pursuer.     It 
must  be  unconditionalj  and  so  frained  as  to  exhaust 
the  whole  matter  at  issue  between  the  parties.     Hie 
Lord  Ordinary  having  sustained  the  minute  as  com- 
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patent  aiid  relevant,  will  remit  to  a  coimsel^  or  gnnt 
oommifision  to  the  judge  ordinary  of  the  bounds^  to 
take  the  oath  and  deposition ;  upon  the  import  and 
efl^  of  which,  parties'  procurators  will  thereafter  be 
heard  before  the  Lord  Ordinary,  and,  the  cause  final- 
ly decided  according  to  what  appears  within  the  four 
comers  of  the  deposition,  without  any  new  mvesti. 
gation  of  written  evidence,  or  otherwise. 

If  the  party  to  whose  oath  reference  is  made,  in- 
stead of  making  oath,  defers  the  cause  back  by  a  re- 
ference to  the  oath  of  the  opposite  party,  he,  in  his 
turn,  must  depone,  and  his  deposition  will,  in  Uke 
manner,  be  disposed  of  by  the  Lord  Ordinary,  and 
the  cause  determined  upon  that  deposition. 


§  10,  Where  a  suspender  of  a  dkarge  on  a  biB  al- 
leges  that  the  oharger  is  not  an  onerous  infier^se. 

In  general,  this  reason  of  suspension  is  disposed 
of  in  the  Bill-Chamber,  by  granting  commission  to 
take  the  charger's  oath  upon  the  point,  unless  there 
be  other  grounds  of  suspension,  or  circumstances  that 
would  render  that  reference  not  conclusive  of  the 
cause.  The  same  course  is  followed  before  the  Lard 
Ordinary  ia  the  Outev-House.  If  the  oath  and  de» 
position  of  the  indorsee  establishes  that  he  is  axi 
onerous  indorsee,  in  n^ost  cases  it  will  be  condoaive 
of  the  causp.  If  otherwise,  the  eSkct  is^  that  the 
indorsee  charger  is  placed  in  no  better  condition  tiisA 
the  drawer  or  indorser,  and  every  objeetian  cMape- 
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tent  agaMtthe  one  may  be  pleaded  by  the  suspender 
agamst  the  other. 

$  11«  Where  a  suspender  aU^es  farmery . 

Anciently^  if  foi^^ery  was  not  more  frequent 
than  at  present^  the  allegation  at  least  of  forgery 
was  80.  In  the  ordinary  case,  a  summons  of  reduc- 
tion-improbation  was,  and  still  is  necessary  to  reduce 
and  set  aside  deeds  and  writs  on  the  head  of  forgery. 
Bat  wherever  a  party  pursued  or  charged  on  a  do- 
cument challenged  on  the  head  of  forgery,  the  de- 
fender  or  sospenda-  might  propone  improbation  In, 
way  qf  exceptkn^  in  the  course  of  a  process  of  sus- 
pension or  (»diiiary  action*  Regulations  were  how- 
ever made,  in  order  to  repress  the  frequent  recourse 
gronndlessly  had  to  this  defence,  by  which  the  pro- 
pditer  is  appointed  to  consign  in  the  clerk's  hands 
'£•40 'Scots,  to  be  forfeited  in  case  the  allegation  shall 
turn  out  to  have  been  calumniously  and  ciauseles^y 
made. 

TK^hen  improbation  is  to  be  proponed  by  way  of 

exception,  the  first  step  is  a  signed  minute  by  the 

raspender  or  defender's  counsdi,  allying  the  for- 

gerf  9  declaring  his  wiUingness  to  conaign  the  ^AA 

Scots,  and  craving,  that  upon  this  being^deoe,  -Me 

charger  or  pursuer  shall  appear  and  abide  by  the 

writing  alleged  to  be  forged,  as  a  genuine  and  true 

doosesnemtf  sub  perieido  falsi.    If  the  pursuer  or 

ehaxger  resides  in  Edinburgh  or  its  neighbourhood, 

he  ought  to  abide  by  the  writ  in  presence  of  the 
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Locd  Ordinarjiin  <ipeii  Court,  'the  amseqiwaeeti  ia- 
ferring  a  capital  punishment  if  tke  forgery  sbali 
br'establidied.  If  the  party  lives  at  a  distance  -fiom 
Edinhnrgh,  andeannot  conveniently  appear  in  GNurt, 
a  commission  may  be  granted  to  the  ShoifF  depute 
or  substitute  of  the  bounds  within  which  he  resides, 
or  to  a  counsel,  to  take  his  declaration  and  abidanoe 
by  the  writ* 

The  first  interlocutor  will  be  in  these  or  sunilar 
terms : 

In  respect  the  suspender  alleges  forgery,  and  propones 
improbation,  by  way  ofexcepHoHy  of  the  bill  charged  on, 
being  No.  ■  of  process,  ordains  bim,  within  days, 
to  consign  £.40  Scots  in  the  clerk's  hands,  in  teoas  of 
die  regulations;  and  ordains  the  charger,  at  the  first  caU- 
iag  of  the  cause  thereafter,  to  appear  in  Court,  and  abide 
bgr  the  said  bill,  as  a  true  and  genuine  document  ^P^ 
ricido  falsi :  Or  if  a  commission  is  craved,  it  may  be  add- 
ed, after  the  word  <  regulations ;'  and  ordains  the  chaiger 
to  appear  before  the  commissioner  after  named,  and  abide 
by  the  said  bill,  as  a  true  and  genuine  document,  gubpe^ 
ricuh  falsi ;  and  grants  commission  to  A.  B,  Esq.  advo- 
cate, or  to  the  Sheriff  depute  or  substitute  of shm^ 

to  take  the  declaration  and  abidance  of  the  chaiger  ao« 
cordingly,  to  be  repcnrted  between  and  the  — —  day  of 
■     ■    next 

The  consignment  being  made  by  the  suspender, 
the  charger's  declaration  will  be  taken  down  by  tbe 
clerk  in  Court,  or  by  the  clerk  to  the  coramissioti^ 
and  the  bill  marked  as  relative  thereto ;  and  may  be  in 
these  or  similar  terms  :  *  In  presence  of  Lord  ■■> 
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'  Ordmttyt'in  open  Coart»  compeared  the  idiaiger^ 
'  V.-^  Z. ;  and  Ae  bill  charged  on^  No.  '  ■■  of  pro* 
^'cessy  being  exh3>ited  to  him,  declares  aad  abides  by 

*  the  same  as  a  true  and  genuine  document,  neither 
^  forged^  fe^ed,  nor  unlawfiilly  fabricated,  sub  peri* 

*  cido  /alsi.*  If  the  declaration  is  written  upon  a 
paper  apart,  the  bill  must  be  marked  as  relative 
thereto.  If  the  bill  does  not  bear  to  be  drawn  by 
the  charger,  he  may  abide  jticr^^Sco^,*— -by  adding 
the  words,  so  Jar  as  he  is  concerned^  or  is  known 
to  him ;  and  that  he  received  the  same  as  a  just, 
true,  sshHl  genuine  document ;  or  any  other  condition 
consistent  with  the  fact. 

As  foigery  is  a  very  grave  subject,  great  care  will 
of  course  be  taken  that  the  accused  person,  (for 
such  is  a  charger  or  pursuer  in  this  predicament,)  sbaU 
be  made  fully  aware  of  the  consequence  of  his  a- 
bidance  by  the  document ;  and  the  document  itself 
should  ever  after  remain  in  manibus  curuB,  beyond 
the  reach  of  alteration,  and  only  to  be  inspected  in  the 
dierVs  custody,  when  occasion  may  require,  to  com- 
pare the  ttgnature  with  genuine  signatures,  in  the 
coiuse  of  the  process. 

When  the  improbation  is  proponed,  by  way  of  ex- 
ception, against  an  execution  qfdiliffence,  such  as  of 
a  iuKrniiig^  arrestment  or  inhibition,  the  same  course 
may  be  followed.     But  as  the  integrity  of  a  third 
party,  namely,  the  messenger-at?arms,  a  public  fui^c- 
tioiiary,  whose  execution  it  purports  to  be,  becoBOkes 
instmxMtly  impeached,  if  there  is  the  slightest  reserva- 
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Han  in  the  declaration  and  tlndance  of  the  ehttmant 
under  tfae^exeoation  challenged,  process  ought  to  be 
sisted  until  the  messengw  is  made  a  party,  or  called 
in  a  'regular  process  of  improbation.     Indeed,  in  this 
case,  the  course  should  be  a  sist  of  proeess  for  a  reason- 
able time,  in  order  that  all  concerned  may  be  cited  in 
a  regularprocess  of  reduction-improbation, ivith  con- 
course of  tlie  Lord  Advocate,  as  public  prosecutor. 
Tlie  delay  thus  occasioned  is  not  to  be  put  m  compe- 
tition with  the  importance  of  treating,  in  die  most 
regular  manner,  every  matter  of  a  criminal  nature. 
To  be  satisfied  of  this,  let  it  be  remembered,  that  it 
is  one  of  the  inherent  powers  of  die  jurisdiction  of 
the  Court  of  Sedsion,  'to  hand  over>the  forger  to  the 
High  Court  of  Justiciary,  with  the  evidence  taken 
before  them,  and  their  decision  upon  the  ioi]gery,  for 
condign  punishment. 

It  wont  anciently  to  be  not  unusual  for  defenders 
to  propone  improbation  of  executions  of  summoi^es 
by  way  qf  exception.    But  the  injustice  and  dday 
thus  occasioned  led  to  ^certain  fixed  principles,  hi^- 
ly  important  to  be  kept  in  view.    In  ike^rsi  place. 
No  exception  of  this  sort,  that  cannot  be  instsntly 
verified,  is  ever  in  (practice  entertained.     Wherever 
the  messenger^s  exectttioR  of  a  summons  is  ex  faoie 
p^ular,  fiur  and  aceiirste,  and  free  of  exMurea,  it 
will,  in  the  absence  of  dther  evidence,  lie  sustained^ 
and  the  objection  of  noprooeM  rqielled.     This,  of 
course,  will  not  prevent  the  execution  irom  bong 
challenged  and  set  4uside,  with  all  tibat  may  have  fol- 
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(owed  iipon  it»  in  a  r^ular  process  of  reduction-im- 
probation,     ^dljft  If  one  or  more  copies  served  up- 
on the  defenders,  bearing  the  signature  of  the  messen- 
ger whose  execution  is  challenged^  shall  be  produced, 
sod  shewn  to  be  disconform  to  the  execution^  the  ob- 
jection may  be  made  matter  of  discussion  before  the 
Lord  Ordinary,  as  a  dilatory  defence.     ScUy^  If  the 
Lord  Ordinary  shall  still  think  the  discrepancy  im- 
material, he  will  repel  the  objection.     If  the  con- 
tnryj  he  mil  sustain  it,  and  dismiss  the  action.   4/A/y, 
If  the  Lord  Ordinary  shall  repel  the  objection,  this 
does  not  hinder  the  defender  from  bringing  a  regular 
challenge  of  the  execution,  in  an  action  of  improbation, 
with  concurrence  of  the  Lord  Advocate,  calling  not 
merely  the. party,  but  also  the  messenger-at-arms 
who  signs  the  execution.     In  general,  the  bare  chal- 
lenge will  be  sufficient  to  attain  the  object  in  view,  if 
the  messenger  or  his  employer  be  satisfied  of  the  in- 
accuracy.    Of  course,  falser  not  forged,  is  the  term 
of  challenge  that,  in  general,  applies  to  an  execution. 
But  the  user  thereof,  knowing  it  to  befalse^  is  in  a 
situation  not  much  less  dangerous  than  if  it  were 
ibrged  and  he  knew  it. 

5  l^^As  to  the  mode  of  proof  when  forgery  is  plead- 
ed by  way  of  exception. 

Xhe  most  usual^  if  not  also  the  most  satisfactory 
proof,  in  the  case  of  a  bill,  is  by  comparison  of  the 
handivTiting  and  subscriptions  challenged,  with  ge- 
nuine acknowledged  documents  and  subscriptions  of 


the  <sattie  partieb.  Hese  vwf  he  reom&tpA  Imdkr  a 
diligence  iigainst  harers.  There  may  alao  h^  means 
of  detection  arising  out  of  the  eircumstanoes  of  the 
case,  as  connected  with  other  transacticms  or  do<m- 
ments.  The  stavfip^  and  the  water-mark  of  the  pa- 
per, have  sometimes  contributed  to  demonstrate  the 
fabrication  of  the  documeqt  under  ch^leo^.  yfith- 
out  being  more  particular,  it  may  be  xeoaarkedi  tM 
it  is  in  emergencies  like  this  that  peiveveriiig  inteiti- 
gence,  sagacity^  and  information,  contribute  ^  the 
ends  of  justice. 

The  Jbrm  of  proceeding  has  constantly  been  by 
way  of  mutual  condescendences,  4u^der  the  anci^t 
name  of  Articles  Approbaiofyf  and  Articles  J^aptpp- 
batoryj  the  cbaifper  or  pursuer  giving  in  the  one,  cf- 
firming  that  the  document  is  genuiQe,/.and  clasdng 
his  facts  in  support  thereof  under  specific  heads»  <  re- 
ferring to  the  written  documents  in  p]K>cess  as  evi- 
dence, or  offering  proof  of  them;  and  the  other  im- 
peaching the  document,  and  dassing  his  averments 
ill  like  manner.    A  satisfactory  conclusion  is  thus  of- 
ten  arrived  at,  either  that  the  document  has  been  &- 
bricated  improperly,  or  the  reverse.     It  is  a  sujijject 
upon  which  their  Lordships  can  decide  satisfactorily 
in  most  cases,  without  recourse  to  a  jury^  unless  the 
alleged  forger  fiusfrcnt  enjough  himself  to  become  the 
party  in  the  cause  ;  in  which  case,  if  the  sospfeions 
are  very  pregnant,  it  will  be  treated  as  gne  strictly  cri- 
miniJ,  and  may  infer  as  to  hpn  the  /b#/  pex^alty:o£^e 
law  in  the  High  Court  of  Justiciary.        .  ^ 


*  If-  ih^  praponer  of  improbiitlon,  bj- way  of  wc^p- 
tSam,  sliaU  fail  in  his  challenge,  it  will  require  a 'Strong 
plea  of  ifona  Jide^  throughout  to  save  him  from  at 
least  paying  fall  expenses  to  his  opponents 

§13.  Cf  wspemian  and  liieratian. 

The  proceedings'  do  not  differ  at  all,  at  this  sti^Ci 
from  the  or^Hnary  suspension  of  diligence.      In  aK 
.most  every   case,    the  KberaHon  will   have  been 
granted  at  passing  the  b31,  as*  notie^  when  ti%iit<^ 
ing  of  the  Bill-Chamber*     If,  for  want  of  caution, 
or  other  reasons,  the  suspender  shall  not  have  been 
fflkeMted'  when  the  letters  come  to  be  discussed, 
tmnmary  despatch  will  be  given  to  the  cause  by  the 
Loni 'Qrdiiia]^.     If  the  letters  are  suspended,  the 
suspender '  will  be  liberated  of  course.     If,  on  the 
other  hand,  the*  letters  and  charge  are  found  orderly 
proceeded,  the  suspender  nrast  seek  his  liberation  by 
a  process  Of£ee9iw  banorum^  or  by  the  simpler  remedy 
of  ^an  application  to  the  magistrates,  under  the  act  of 
ffrcuie^  as  nour  improved  by  the  act  introduced  and 
earned  through  last  session  of  Parliament  by  the  pre- 
sent Lord  Advocate,  (Sir  William  Rae.) 

%- 14«  Cautioners  for  swptnders^  or  trustees  on.  the 
Mquesitated  estates  of  suependersi  may  disoms 
Asfmm&ns'  of  suspension. 

If  'a  suspi^d^r  is  in  labouring  circumstances,  with- 
oiit^  ihe'^meaJis  of  defending  himsdf  against  the 
diar]ge,  his  cautiOher  in  ihe  suspeilsion  may  bist  him*- 

St  Alt 
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self*  and  discu^  the  reasons  of  snspensioii.  But  this 
is  entirely  the  concern  of  the  cautioner.  If  the  sus- 
pender gives  up  his  case,  the  charger  may  sdfely  pro* 
ceed  to  obtain  decree  finding  the  letters  orderly  pro* 
ceeded,  with  expenses,  without  calling  the  cautioner 
if  alive,  or,  if  dead,  his  heirs,  just  as  if  it  were  de- 
fended by  the  suspender  unsuccessfully.  Having  ob- 
tained and  extracted  his  decree,  the  charger  gets,  as 
a  matter  of  course,  upon  shewing  the  extracted  de- 
cree, an  extract  of  the  bond  of  caution  in  the  sus- 
pension from  the  clerk  to  the  bills,  which  enables  him 
topass  a  biUfor  letters  of  homing  offainst  the  cau- 
Honer  09  toell  09  against  the  siutpender,  and  to  en- 
force payment,  by  charging  both,  as  jointly  and  seve- 
rally liable  to  him. 

In  as  far  as  regards  bonds  of  caution,  the  Bill- 
Chamber  is  a  court  of  record.  The  extract  under 
the  hand  of  the  clerk  to  the  bills,  in  suspensicms, 
arrestments  or  lawborrows,  are  of  equal  force  as  the 
extract  of  the  Court  of  Session,  esocq^ty  1.  That  dili- 
gence does  not  pass  upon  the  extract  without  a  bill ; 
and,  S.  That  the  extract  of  the  bond  is  a  mere  ac- 
cessory to  the  extracted  decreet  of  couM,  to  which  it 
bears  reference. 

If  a  cautioner  in  a  suspension  enters  appeahance, 
4aid  sists  himself  in  ioco  of  the  principal  suspender^ 
the  process  is  conducted  exactly  as  if  the  principal 
suspender  was  himsdf  in  the  field.  If  the  letters  are 
found  orderly  proceeded,  the  consequences  are  the 
same,  and  there  is  no  change  in  the  form  of  the  de- 
cree or  diligence  that  fc^lQws  upon  it. 
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]but  where  the  suspender  is  sequestratedj  and  a 
trustee  is  appointed  upon  his  estate,  it  becomes  the 
duty  of  the  charger  to  enrol  the  cause,  and  crave  an 
order  or  warrant  from  the  Lord  Ordinary  to  inti- 
mate the  process  to  the  trustee.  Eight  or  ten  days 
intimation  may  suffice  for  this  purpose,  and  the  in- 
terlocutor granting  warrant  for  intimation  may  be  so 
expressed.  A  letter  from  the  agent,  addressed  to  the 
trustee,  accompanied  with  a  copy  of  the  suspension, 
and  a  brief  abstract  notice  of  the  state  of  the  process, 
will  answer  this  purpose.  But  if  the  letter  can  be 
conveniently  delivered  personally y  and  an  answer  ob- 
tained, it  will  be  so  much  the  better. 

%  15.  Can  the  old  diligence  he  put  in  force  after 
discussing  a  bill  of  suspension,  tmthout  extracting 
the  decree  J  and  charging  de  novo  ? 

As  long  as  the  case  depends  in  the  Bill-Cham- 
ber, the  old  diligence  is  merely  staid.  If  at  any 
stage  there^  the  bill  is  thrown  out,  by  reJusaJy — by 
certificate  of  no  caution, — by  certificate  of  no  signet- 
ing, — ^by  protestation  for  not  calling  and  enrolling, 
or  insisting,  the  old  diligence  may  be  put  to  further 
execution^  and  execution  will  also  follow  for  ex- 
penses. 

But  if  parties  once  join  issue  before  a  Lord  Ordi- 
nary in  the  Outer-House,  then  a  new  process  has 
begun,  and  can  be  correctly  terminated  only  by  an 
extracted'  decree.  To  this  decree  the  extract  of  the 
bond  of  caution  in  the  Bill-Chamber  accresces,  and 
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all  the  old  £ligence  remains  in  statu  ^pw'ante  hd- 
lutn.  If  there  was  an  inhibition  it  remains  efifectual: 
if  an  arrestment  was  used  it  is  in  full  force.  But  af- 
ter such  proceedings,  a  charger  should  not  proceed 
to  extremities  upon  the  original  diligence ;  he  should 
iwt,  upon  an  tM  homing,  poind  his  debtor,  or  upon 
an  old  caption  put  a  suspender  in  jail.  All  his  secu- 
rities under  the  suspended  diligence  remain  entire  to 
him ;  even  accumulations  under  a  recorded  denun- 
ciation. But,  after  suspension,  he  ought  not  to  attach 
the  person  -  or  the  goods  of  the  suspender,  until  he 
has  of  new  charged  him  to  pay  on  the  decree  finding 
the  letter  and  charge  orderly  proceeded. 

Once  for  all,  it  may  be  here  mentioned,  that  there 
is  no  such  thing  as  citing  new  parties  by  an  incidait 
diligence  in  any  process  in  the  Court  of  Session,  ear- 
cqpt  the  heir  of  the  common  debtor  in  a  procesis  of 
ranking  and  sale.  It  can  only  be  done  by  a  supple- 
mentary  summons.  In  the  Teind  Court  the  prac- 
tice is  difierent,  but  upon  the  same  principles.  A 
certificate  of  intimation  to  a  trustee  being  produced 
in  process,  if  he  does  not  appear  by  his  counsel,  and 
sist  himself  as  a  party,  the  process  will  be  speedily 
concluded  by  a  decree ;  and  the  effbct  of  the  inti- 
mation, in  such  circumstances,  will  be,  that  be  Can 
scarcely  object  to  ranking  the  debt  so  established  on 
the  sequestrated  funds. 

If,  on  the  other  hand,  he  shall  sist  himself  and 
support  the  measure  of  a  suspension,  he  will  be  held 
to  have  identified  himself  as  a  party,  qua  trustee,  im 
loco  of  the  suspender,  and  may  be  found  liable  in  the 
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expm^es  of  process,  at  least  from  the  date  of  hia  en- 
teiu^  pfp^anuice,  Nay^  he  may  subject  himself  jftca 
/rMte  for  the  debt  itwlf.  It  is  therefore  a  matter 
fqr  hb  own  consideration,  and  also  for  the  considera- 
tion of  the  creditors,  or  commissioneirs  for  the  credi- 
tors, whether  appearance  should  be  made  or  not,  and 
to  what  effect. 

i 

§  16.   The  discussion  of  cautioners. 

In  suspensions,  the  cautioner  is  bound,  conjunctly 
and  severally,  with  the  suspender  himself;  and  may, 
according  to  the  terms  of  the  bond,  be  charged  at 

the  same  time. 

« 

AMesters,  who  bind  themselves  subsidiaries  may 
be  induded  in  the  same  diligence  ;  but  are  entitled  to 
be  let  alone  until  the  principal  ajid  cautioners  both 
are  ^scussed,  by  a  registered  homing. 

Attesters  of  mere  sufficiency^  and  not  personally 
bound  mtmdiariey  must  be  proceeded  against  by  an 
ordinary  action. 

dertifitrs  of  bonds*  qua  magistrates,  or  otherwise, 
are  only  liable  in  an  ordinary  action,  when  they  cej;ti- 
fj  Tf hat  was  net  true,  and  might  have  been  known  to 
tbcu  to  :be  .untrue. 

Jt  would  rrequive  a  strong  case,  made  out  satjisfac- 
touUgFy  befiiHre  ^his  oonse4i;ience  dwild  follow.;  for  jqo 
intelligent  respectable  man  can  walk  the. boards  of 
tiw»I^liaiyi6nt«Honse  without  frequently  having  such 
t^efeieiifes  maife  to  hin^- by  the  public  officers  i  and 
ilr  is  n^'fil  OTxnew«w7  that  thi»  avenue  to  informa- 
tion Aottld  be  shut  up. 


.  P^ysi^t  qf  all.  the  sums  isiugpenid^  in  the  B3I* 
Chaaiber  would  be  ratBer  a  high  penally  (k>  .pay  for 
honest  gratuitous  information  or  advice* 

§  17.    What  if  a  charger  dies,  or  is  divested  <^^ 
debt  during  the  dependence  ? 

In  the  case  of  Banking  Companies,  and  <>ther 
public  bodies,  upon  the  resignation,  removal,  or 
death  of  the  manager,  or  cashier,  his  successor  in 
office  becomes  charger  in  his  i|tead«  and  maysist 
himself  accordingly  by  a  minujte  in  process.  The 
executor  of  a  charger  who  has  died  during  the  dqpen* 
dence,  or  the  trustee  on  a  charger's  sequestrated  es- 
tate, may  follow  the  same  course,  always  producing 
in  process  a  title  by  assignation,  confirmation,  or 
decreet-dative.  If  in  either  of  these  cases  the  sus- 
pender is  desirous  to  fwce  on  the  process,  he  may 
transfer  it  by  a  summons. 


CHAR  HI. 

OF  THE  PROCESS  OF  FORTHCOMING. 

This  process  becomes  necessary,  in  order  to  reco- 
ver the  arrested  funds  belonging  to  a  debtor,  out  of 
the  hands  of  a  third  party,  holder  thereof,  who  is 
called  the  arrestee.  The  pursuer  libels  his  grounds 
of  debt,  and  that  in  virtue  thereof  he  caused  fence 
and  wrest  the  sum  of  more  or  less,  in  the 

hands  of  the  arrestee^  as  due  and  addd>ted  to  his 
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debtor ;  and  coficludes,  that  the  arrestee  Attil  he  de- 
eemed  and  ordl^Ited  to  pay  to  the  pursuer  the  ar- 
rested funds,  or  as  miich  thereof  tA  will  satisfy  and 
pay  the  pursuer's  deht,  and  expenses  of  process ;  and 
against  the  common  debtor  himself  personally  for  the 
expenses  of  process. 

Wh&BL  the  process  comes  into  Court,  the  defender 
arrestee  ought  to  be  ready  to  give  in  a  condescen- 
dence of  the  funds  in  his  hands  belonging  to  the 
common  debtor  at  the  date  of  the  airestment^  for 
wfaidi  decree  yrill  be  pronounced  id  the  ptorsuer's  fii* 
vour,  nnless  some  good  drfence  is  set  up  by  the  com- 
man  dditor,  tending  to  shew  that  the  puriui^s  debt 
libelled  on  is  not  justly  due ;  or  by  the  arrestee, 
that  he  has  a  lien  over  the  fund  in  security  to  him  of 
certain  unperformed  liquid  obligations  of  the  common 
debtor ;  or  dauhU  distregs,  by  arrestments  at  the  in* 
stance  of  other  creditors  of  the  common  debtor. 
This  last  defence  is  readily  obviated  by  having  re^ 
course  to  a  process  of  double  poinding j  or,  as  it  is 
more  commonly  now  called,  TtluMpl^poindiingj  call* 
ing  into  the  field  all  parties  having,  or  pretending  to 
hare,  right  or  interest  in  the  fund  in  medio. 

If  the  arrestment  has  been  used  upon  a  depend- 
ing action  followed  by  a  decree,  most  probably  the 
arrestment  will  have  been  loosed  upon  caution  in  the 
Bill-Chamber,  and  the  funds  paid  away  to  the  com- 
mon debtor  by  the  arrestee.  In  this  case,  the  cau- 
tioners in  the  loosing  of  the  arrestment,  as  well  as 
thtf  arrestee  and  common  debtor,  must  be  made  par- 
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claims  and  grounds  of  debt,  will  be  pronounced,  a» 
before.  But  it  must  be  kept  in  view,  that  ^xejbrm 
of  the  claim  to  be  lodged  is  now  proyided  for  by  the 
act  of  sederunt,  sect.  59>  thus :  *  The  claimants  upon 

*  a  fund  brought  into  Court  by  a  multiplepoinding, 

*  shall  state  their  respective  claims  in  the  Jbrm  of 
'  candescendenceSj  with  the  conclusions  to  be  drawn 

*  from  the  facts .  so  stated,  in  the  »hape  of  notes  of 
^  pUaSy  producing  theriewith  their  grounds  of  debt, 

*  and  other  writings  for  instructing  theii:  claims  ;  and 
'  the  other  claimants  will  be  allowed  to  give  in  an- 

*  svoers  in  a  Hmilar  form^  after  which  the  further 

*  procedure  shall  be  as  nearly  as  may  be  what  is  pro- 

*  vided  in  the  case  of  an  ordinary  action.' 

In  general,  this  simple  but  precise  form  of  plead- 
ing will  enable  the  claimants  mutually  to  appreciate 
the  grounds  of  preference  of  each  other.      With 
scarcely  an  exception,  these  will  be  founded  up<m 
priority  and  regularity  of  diligence,  which  can  be 
readily  instructed  by  writings  in  their  own  hands,  or 
which  can  with  little  trouble  or  delay  be  recovered  by 
means  of  a  diligence  against  havers.     If  the  docu- 
ments are  liable  to  challenge,  by  way  of  reduction,  on 
the  bankrupt  statutes,  or  on  the  head  of  fraud  ot 
forgery,  this  also  is  open  to  all  parties.     If  the  claiins 
are  numerous,  and  the  grounds  of  preference  variou8» 
the  Lord  Ordinary  or  the  Court  may,  by  a  remit  to 
an  intelligent  experienced  acoouniomt,  (and  thcare 
are  many  such  among  that  now  very  numerous  clatta 
of  professional  men,)  obtain  a  report  and  ckssificafcioa 
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CHAP.  IV. 

OF  THE  PROCESS  OF  MULTIPLEPOINDIKG. 

%  l*.Ofthe  high  value  of  this  indigenous  process. 

This  ample,  but  powerful  machine  is  still  unknown 
o|it  of  Scotland.     It  is,  however,  now  so  well  regu* 
lated  and  matured  there,  that  the  *  Nolunms  kges 
*  As^igluB  matare*  must  soon  give  way  to  its  adoption 
elsewhere*     On  the  one  hand,  it  may  be  successfully 
employed  by  the  holder  of  a  fund,  to  pay  with  safety ; 
and,  on  the  other,  by  the  common  debtor,  or  any- 
one elaimant  of  that  fund,  as  a  means  to  coinpel 
prompt  payment  or  security  of  the  fund,  by  consig- 
nation in  a  chartered  bank,  or  payment  to  a  factor 
named  by  the  Court,  for  b^oof  of  all  interested  lA 
it.     While  it  is  summary  in  its  nature,  it  is  at  the 
same  time  a  congeries  of  all  manher  of  processes 
and  remedies  for  elucidating  and  developing  the 
rights  and  interests  of  all  parties,  whether  concerned 
directly  or  indirectly  in  the  fund.     The  lists  are 
opened,  and  opened  fair  and  vdde ;  not  merely  as 
an  arena  for  the  immediate  debtor  and  creditor  in 
the  fund ;  not  even  for  the  creditors  of  the  creditor 
only  ;  but  for  all  and  sundry  who  can  build  and  es- 
tablish a  claim,  however  remote,  connected  with  the 
frmdy  or  the  claimants  upon  that  fund.     Is  any  de- 
claratory conclusion  to  accompany  the  decree  for 
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payment, — any  deed  to  be  granted, — any  condition 
to  be  enforced,— any  obligation  to  be  discbai^ed,  be- 
fore the  holder  of  the  fund  should  be  forced  to  part 
with  it  ?  His  rights  and  interests  are  also  scrupu- 
lously regarded  and  provided  for :  He  is  to  this  ex- 
tent treated  as  a  claimant.  Has  he  a  real  lien  to 
any  extent  ?  It  is  watched  over  and  preserved  to 
him.  Does  any  creditor  challenge  his  competitor's 
debt  or  diligence  ?  It  is  open  to  him  to  attack  it, 
and  to  set  it  aside  by  way  of  exception,  without  abi- 
ding summons  or  roll ;  while  every  fair  means  of 
defence  is  also  open  to  his  antagonist.  Not  merely 
the  separate  process  of  forthcaminff,  but  the  process 
of  maiUs  afid  duties j  and  the  process  of  coufU  and 
reckoning,  are  all  superseded,  because  embraced  by, 
and  sunk  in  the  multiplepoinding.— Such  is  a  brief 
outline  of  this  unique  and  important  process. 

§  £•  Cf  the  form  of  the  summens. 

Whether  the  summons  is  raised  by  the  holder  of 
the  fund  himself,  or  by  a  claimant  in  his  name,  it  sets 
forth, 

That  the  nominal  pursuer,  called  the  raiser  qf  (he  mMliiple' 
poinding,  has  in  his  hands  certain  sums  and  fiinds  be- 
longing to  A.  h.  the  common  ddftor,  which  be  will  conde- 
scend upon  in  the  course  of  the  process,  and  wbioh  he 
is  ready  and  willlngto  pay  to  the  common vdebt(H*»  or  uich 
>    of  his  creditors,  or  others^  as  shall  be  found  to  ha^e  bert 
r  •  right  thereto^  n^vertiMe^^h^^  is, daily  >fii»6^6d«  at  the 
.    instancy  of  the  said  common  debtor  A.  B^  and  snBodry 
creditors,  or  pretended  creditors  of  hiis,  some  of  whom 
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have  caused  use  arrestments  in  his  hands,  pai^idarljr 
C.  D.  £.  and  F^  and  concludinffj  therefore^  that  it  ought 
and  should  be  found  and  declared,  by  decree  of  the 
Lords  of  Council  and  Session,  that  the  pursuer  is  only 
liable  in  once  and  single  payment  of  the  sums  and  funds 
in  his  hands,  as  the  same  shall  be  condescended  upon 
and  ascertained  in  the  course  of  the  process  to  follow 
herecHv  and  that  to  the  person  or  persons  who  shall  be 
found  to  have  best  right  thereto ;  for  determining  of 
which,  the  said  several  persons,  creditors  aforesaid,  the 
said  A.  B.,  common  debtor,  for  his  interest,  and  all  others 
pretending  right  thereto,  ought  to  produce  their  respec- 
tive grounds  of  debt  and  diligences  thereon,  or  other 
interest  in  the  said  sums  and  funds,  as  the  same  shall 
be  condescended  on  in  manner  foresaid,  and  dispute 
their  preferences  thereon:  And  the  pursuer  should  be 
found  entitled  to  retain  the  expenses  of  this  process  out 
of  the  funds  in  mediOf  as  the  same  shall  be  modified  and 
taxed  in  the  course  hereof,  and  decerned  and  ordained 
to  make  payment  of  the  sums  that  shall  remain  in  his 
hands,  after  such  retention,  to  such  of  the  said  defend- 
ers or  others  as  may  be  found  to  have  best  right  there- 
to, or  to  consign  the  same  for  behoof  of  all  having  in- 
terest therein:    and  the  pursuer  ougU  and  should  be 
exonerated  and  discharged  of  the  same ;  and  the  de- 
fenders who  shall  be  found  to  have  no  right  to  the 
siHDs  eft  mediOf  and  all  others,  ought  and  should  be  de- 
cerned and  ordained,  by  decree  foresaid,  to  desist  and 
<;ease  from  troubling  and  harassing  the  pursuer  re- 
gmrding  the  premises  in  titne  coming,  conform  to  the 
laws  and  daily  practice  'of  Scotland,  used  and  observed 
io  the  like  dises,  in  all  points,  as  is  alleged.    Ovit,  will 

IS  SUBBXVOmX,  &C. 


^4      I'ttOOfiSfDiKOS  IN  THE  OUTfiH-tlOC^     '[Trr.  V. 

S  S.  Of  the  proeeedmgs  in  sfjcnwum^e^' (f  fif^^ 
paindvng^  raised  before  Wth  November  1825. 

'  In  these  processes,  at  the  first  calling  of  the  cause 
in  the  course  of  the  Outer-House  roll,  if  the  process 
was  instituted  by  the  holder  of  the  fund  himself  a« 
raiser f  the  first  thing  to  be  done  is  to  pronounce  the 
iisual  interlocutor^  the  meaning  of  which  is  disclosed 
by  its  terms  :    ' 

The  Lord  Ordinary  finds  the  raiser  of  the  multipkpoiad- 
ixig  liable  only  in  once  and  single  payment  of  the  sums 
and  funds  in  his  hands :  Appoints  the  creditors,  claim- 
ants, to  produce  their  claims  and  grounds  of  debt  in 
the  clerk's  hands  within  ten  days,  in  order  to  a  com- 
petition ;  with  certification. 

Until  the  elapse  of  the  ten  days,  no  claimant, 
although  he  had  lodged  his  claim  and  grounds  of 
debt,  could  make  any  demand  for  a  decree  of  pre- 
ference i  but  having  produced  his  claim>  he  was  in 
tttvlo  to  make  a  motion  for  an  order  on  the  raiser  of 
the  multiplepoinding  to  give  in  a  condescendence  of 
the  fund  in  mediOf  within  a  reasonable  time  j  and 
this  motion  was  not  unfrequently  annesced  in  anUi- 
ntuUion  of  the  usual  interlocutor,  when  the  holder  of 
the  fund  brought  the  process  into  Court  himself,  in 
these  or  similar  terms  : 

Appoints  the  raiser  of  the  multiplepoinding  in  the  mean- 
time, (or  within  ten  days,)  to  give  in  a  state  and  con- 
desoendenee  of  the  food  m  medfo^  ac^onpaoted  viid] 
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voocbeia  tbeii|M>fi  and  when  lodged^  allows  aH  4x>neeni- 
ed  to  see  the  same. 

If  th^  process  was  mstituted,  not  by  the  holder  of 
the  fiind  himself,  but  by  a  claimant  upon  the  fund» 
in  the  holder's  name,  and  often  without  his  know- 
ledge, orj  at  least,  without  any  regular  intimation  to 
him,  it  could  not  reasonably  be  expected,  that  the 
holder  of  the  fund  should  come  prepared,  at  the^r^^ 
caiUng  of  the  cause,  to  lodge  a  condescendence,  or 
eren  to  stdmiit  to  an  order  to  lodge  one  at  a  very 
short  notice.     Nay,  it  might  have  been  instituted 
quietly  in  his  name,  of  purpose  to  steal  a  march  up- 
on him,  while  the  actual  raiser  was  aware  that  the 
nominal  raiser  had  well-founded  objections  against 
such  a  proceeding.     One  stubborn  objection,  in  such 
circumstances,  generally  was,  a  want  of  double  dis- 
tress.    This  was  sometimes  pleaded  by  the  creditor 
in  the  fund,  or  by  the  pursuer  of  a  process  of  forth- 
coftiing,  when  the  holder  of  the  fund  himself  was  the 
mtaer.     But  the  most  common  objection,  by  the 
holder  of  a  fund,  against  a  process  raised  by  a  claimant, 
was,  that  all  parties  interested  and  claiming  were  not 
called.    The  consequence,  in  general,  necesi^rily  was, 
a  Ms/y  or  supersedere  of  process  for  a  short  time,  un- 
til the  remaining  parties  omitted  in  the  first  process 
should  be  called,  in  virtue  of  a  supplementary  process 
of  multiplepoinding.     The  same  course  would  be  fol- 
lowed^ if  there  were  conditions  to  be  attached  to  the 
aocoujitiiig  and.  piv|rment,  of  a  dedaratory  nrt«re#  or 
of  the  nature  of  special  exoneration  and  extinction. 
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In  ail  processes  thus  msed,  the  strict  rules  of  the 
statute  Geo.  IV.  cap.  120,  and  relative  act  of  sede- 
runt, must  auflfer  some  relaxation.  At  no  distant 
date>  this  will^of  course  cease  to  he  necessary. 

§  4.  Of  the  process  of  multijflepoindinff  raised  by 
a  claimant,  in  name  of  the  holder  ofafund^  un- 
der the  new  forms. 

It  is  provided  by  section  58.- of  the  act  of  sederunt, 

*  That  when  a  multiplepoinding  is  raised  m  the  name 

*  qftiie  hcHder  of  a  fund  by  one  of  the  chumants,  at 
'  the  same  time  that  it  is  served  upon  the  other 
<  claimants,  it  shaU  also  be  inHmcUedto  the  nominal 

*  pursuer^  by  leaving  for  him  a  copy,  before  wit- 
^  nesses,  and  an  execution  of  such  intimation  shall  be 
'  returned  along  with  the  executions  of  citation  ;  and 

*  the  said  nominal  pursuer  shall,  a/  the  first  calling 

*  of  the  cause,  give  in  a  precise  and  articulate  conde- 

*  scendence  of  the  amount  of  the  funds  in  his  hands ; 

*  and  if  he  declines  to  do  so,  he  must  at  this  calling 
^  produce  cbfections  as^his  defences  against  the  sum* 

*  mons  served  as  a  claim  against  him,  otherwise  he 

*  will  be  held  as  confessed,  or  a  condescendence  may 
'  be  ordered  from  any  of  the  claimants.' 

At  this  stage,  all  the  objections  of  imp^eetion  in 
the  form  of  the  summons,  or  of  the  want  of  double 
distress,  or  of  more  distress  than  is  provided  for  by 
the  summons  so  raised,  will  thus  come  speedily  to 
issue,  and  be  disposed  of  as  justice  may  require,  by 
digmiumg  the  process  with  expenses ;  by  sisting^  it 
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till  a  supplementary  process  shall  be  brought,  or  by 
repeBing  the  objections,  and  sustaining  the  process. 
Of  course  the  dilatory  defences  or  objections  will  be 
treated,  asuearly  as  circumstances  admit,  in  the  same 
manner  as  in  the  case  of  an  ordinary  action. 

§  5.  Cf  the  process  of  fmUtiptepomdinff,  when  rai- 
sed by  the  holder  of  the  fund  himself, 

In  this  case,  if  the  summons  does  not  contain  a 
distinct  specification  of  the  fund,  the  raiser  of  the 
process  must  be  ready,  at  the  first  calling  of  the  cause, 
to  lodge  a  condescendence  thereof;  and  also  be  ready 
to  place  the  fund  at  the  disposal  of  the  Court ;  the 
candiHanSj  if  any,  being  first  purified,  or  sufficiently 
reserved  entire  to  him. 

But  the  process  may  be  objected  to  as  unnecessa- 
rily or  improperly  brought.    There  may  be  no  double 
distress;  qt  the  conditions  may  be  wholly  unfound- 
ed.    All  such  objections  will,  of  course,  be  treated 
as  defences,  and  subject  to  the  same  regulations.     If 
sustained,  the  process  will  be.  dismissed  ;  if  repelled, 
the  rule  applicable  to  dilatory  defences  in  an  ordinary 
action  will  be  applied.     If  investigation  is  necessary, 
a  condescendence  and  answers,    or  mutual  conde- 
scendences  and  notes  of  pleas,  may  be  ordered,  and 
the  record  completed  and  disposed  of. 

If  no  dilatory  defence  is  stated,  or  if  all  dilatory 

defences  are  finally  repelled,  the  usual  interlocutor, 

^fimiinff  the  raiser  liable  only  in  once  and  single 

\  and  ordaining  the  claimants  to  lodge- theif 
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claims  and  grounds  of  debt,  will  be  pronounced,  as 
before.  But  it  must  be  kept  in  view,  that  ih&form 
of  the  claim  to  be  lodged  is  now  provided  for  by  the 
act  of  sederunt,  sect.  59f  thus :  *  The  claimants  up<m 

*  a  fund  brought  into  Court  by  a  multiplepoinding, 
'  shall  state  their  respective  claims  in  the  Jbrm  of 

*  coThdescendenceSy  with  the  conclusions  to  be  drawn 
'  from  the  facts .  so  stated,  in  the  shape  of  notes  of 
^  pleaSi  producing  theriewith  their  grounds  of  debt, 

*  and  other  writings  for  instructing  their  claims ;  and 

*  the  other  claimants  will  be  allowed  to  give  in  on- 
<  swers  in  a  similar  form^  after  which  the  further 
'  procedure  shall  be  as  nearly  as  may  be  what  is  pro- 

*  vided  in  the  case  of  an  ordinary  action.' 

In  general,  this  simple  but  precise  form  of  plead* 
ing  will  enable  the  claimants  mutually  to  appreciate 
the  grounds  of  preference  of  each  other.  With 
scarcely  an  exception,  these  will  be  founded  upou 
priority  and  regularity  of  diligence,  which  can  be 
readily  instructed  by  writings  in  their  own  hand^^  or 
which  can  with  little  trouble  or  delay  be  recovered  by 
means  of  a  diligence  agtdnst  havers.  If  the  docu- 
ments are  liable  to  challenge,  by  way  of  reductioot  on 
the  bankrupt  statutes,  or  on  the  head  of  fraud  or 
forgery,  this  also  is  open  to  all  parties.  If  the  claims 
are  numerous,  and  the  grounds  of  preference  various, 
the  Lord  Ordinary  or  the  Court  may,  by  a  remit  to 
an  intelligent  experienced  accoumtami^  (and  thare 
are  many  such  among  that  now  very  numerous  daas 
of  professional  men,)  obtain  a  report  and  classificatioa 
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of  the  claims,  which  will  render  it  easy  to  trsme  an 
interlocutor  of  ranking.  By  the  appointment  of  a 
eommon  agent,  the  scramble  arising  out  of  many  con- 
flicting interests  may  be  avoided,  and  the  labour  and 
expense  to  all  be  abridged. 

5  6.  Ascertainment  a7id  consignation  of  the  fund 

in  medio. 

The  holder  of  the  fund  ought  to  have  no  other  ob- 
ject in  view  than  to  pay  it  into  Court,  or  by  order  of 
Court.     All  parties  interested  being  called  into  the 
field,  this  is  in  almost  every  case  an  easy  matter ; 
because  the  regulations  of  Court  warrant  him  in  de*- 
manding  decree  of  exoneration,  upon  doing  either  the 
one  or  the  other.     If  he  has  a  claim  upon  the  fund,  it 
may  be  reserved  to  him,  after  paying  the  fund  into 
Court ;  that  is,  after  he  has,  under  authority  of  the 
Lord  Ordinary,  consigned  the  money  in  a  chartered 
bank,  upon  a  receipt  or  promissory-note,  payable  not 
to  himself,  but  to  the  person  or  persons  who  shall  be 
preferred  thereto  by  the  Lord  Ordinary  or  the  Court 
in  the  course  of  the  process.     Upon  doing  this,  and 
lodging  the  bank's  receipt  in  the  clerk's  hands,  suU 
ject  to  the  orders  of  the  Lord  Ordinary  or  of  the 
Court,  he  will  at  once  obtain  decree  of  exoneration, 
unless,  indeed,  the  amount  of  the  ftmd  is  disputed. 
Still  the  consignation  will  warrant  his  demand  of  a 
ilecree  of  exoneration,  to  the  extent  of  the  sum 
cmiffigned  ;  and  he  may  join  issue  with  the  parties 
who  object  to  his  condescendence,  as  to  the  excess 
elarmed,  beyond  what  he  admits  and  consigns. 

2b2 
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Of  old,  the  monej  itself  used  to  be  consigned  in 
the  hands  of  the  clerk  to  the  process,  who  not  only 
received  a  commission  of  5  per  cent,  for  taking  cart 
qfitf  but,  although  it  should  lie  for  many  years,  was 
liable  in  no  interest  upon  it.  Some  such  rule  stiU 
prevails  in  the  Bill-Chamber ;  but  in  the  Court  of 
Session,  imless  the  sum  to  be  consigned  is  a  mere 
trifle,  it  is  always  arranged  by  consigning  the  money 
in  a  chartered  bank,  and  lodging  the  bank's  receipt 
or  note  for  it  in  the  clerk's  hands.  In  this  way,  the 
money  bears  interest,  which  may  even,  upon  a  mo- 
tion, be  acv^umulated  from  time  to  time,  during  the 
competition ;  and  whenever  a  claimant  obtains  a  de- 
cree of  preference,  he  gets  a  warrant  upon  the  bank 
for  payment,  instead  of  upon  the  raiser  of  the  multi- 
plepoinding. 

§  7-   The  eocpense  of  bringing  the  process  into 

Court. 

Whether  t£e  process  is  brought  by  the  holder  of 
the  fund  himself,  or  by  a  claimant  in  his  name,  if 
process  is  sustained,  the  expense  of  bringing  it  into 
Court  is  preferable  upon  the  fund  to  every  other 
claim.  The  holder  of  the  fund  is  also  entitled  to  all 
expenses  bona  fide  incurred  by  him  in  lodging  a  con- 
descendence, consigning  the  fund,  ai^d  obtaining  and 
extracting  his  decree  of  exoneration.  But,  of  course, 
if  he  embarks  in  any  improper  litigation,  or  if  he 
asserts  untenable  claims  of  abatement,  upon  the  score 
of  commission,  expenses,  or  otherwise,— -all  expenses 
thereby  occasioned  will  not  only  be  disallowed  to 
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him,  but  he  may  be  subgected  in  the  expenses  there- 
by occasioned. 

§  8.  OfchooHng  a  common  agent  in  a  mulHple- 

paindinff. 

Wherever  there  are  a  great  many  conflicting  in- 
terests, it  is  advisable,  as  soon  as  possible,  to  have 
.    a  common  agent  appointed  to  conduct  the  process, 
for  the  common  behoof,   at  the  common  expense. 
The  ^pointment  is  made  by  the  Lord  Ordinary, 
upon  the  recommendation  of  a  nuffority  in  vcUue 
of  the  claimants,  in  a  manner  similar  to  the  like 
appointment  in  the  case  of  a  process  of  ranking 
and  sale,  of  which  in  its  proper  place.     Upon  the 
sqiplication  of  any  claimant  by  a  motion  at  the  bar, 
the  Lord  Ordinary  will  fix  a  day,  generally  a  Mon- 
day^  at  the  distance  of  three  weeks  from  the  date 
of  the  motion,  for  the  claimants,  who,  previous  to 
the  day  of  meeting,  shall  have  lodged  their  interests 
in  the  clerk's  hands,  to  meet  by  themselves,  or  their 
agents,  within  the  office  of  the  clerk  to  the  pro- 
cess, to  elect  and  choose  a  fit  person  to  be  recom- 
mended to  the  Lord  Ordinary,  to  be  appointed  com* 
men  agent  or  solicitor  to  carry  on  the  process  and 
division  of  the  fund  in  medio^  at  the  common  ex- 
pense.    The  time  and  place  of  meeting  is  intimated 
by  the  minute-book,  and  in  the  Edinburgh  Guzette, 
or  such  newspapers  as  the  Lord  Ordinary  may  di- 
rect*    The  person  chosen  must  no^  be  a  party,  or  a 
coi\}unct  and  confident  person,  in  the  legal  sense,  of 
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either  the  raiser  of  the  multiplepoindiiig  or  of  any 
of  the  claimants,  but  he  may  be  named  although 
he  has  been  the  private  agent  of  any  of  the  par- 
ties, providing  he  agrees  to  cease  to  act  in  that 
capacity  in  future ;  and  he  must  give  his  oath,  de 
fiddi  administratione  officii^  in  presence  of  the  Lord 
Ordinary,  accordingly.  His  election  is  confirmed 
by  the  Lord  Ordinary  at  a  callii^ ;  and,  if  there  is 
a  competition  for  the  office,  the  party  found  in  the 
wrong  will  be  found  liable  in  expenses  to  his  oppo- 
nent, no  part  of  that  expense  being  payable  out  of  the 
fund  in  rnedio  as  common  expense.  At  the  same 
meeting,  in  cases  of  great  magnitude  and  importance, 
three  agents  are  sometimes  chosen  by  the  majcnrity 
in  value  to  act  as  commissicnere^  with  whom  the 
common  agent  may  advise,  from  time  to  time,  as  oc- 
casion requires,  inthe  course  of  his  management. 

§  9^  ^  judicial  factor  may  aUo  he  appointed. 

Where  the  fund  in  medio  consists  of  goods  unsold, 
or  of  the  price  or  rents  of  subjects  unreeovered,  or 
the  like,  it  is  not  unusual  to  aj^ly  to  the  IjotA  Or- 
dinary to  name  a  judicial  factor  to  realise  and  account 
for  the  fbnds.     If  the  parties  are  agreed  as  to  the 
individual  to  be  named,  it  may  be  done  at  a  calling 
of  the  cause.     But  if  they  differ  in  opinion  as  ta  the 
person,  the  Lord  Ordinary  will  name  the  person  who 
shall  be  suggested  by  a  majority  of  claimants,  at  a  ge* 
nerul  meeting,  held  for  the  purpose^  as  in  the  case  o£ 
a  common  agent.      The  judicial  factor  so  naoned 
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must  find  caution  for  his  intromissions,  and  for  the 
faithftil  discharge  of  his  duty,  and  conform  to  the 
regulations  laid  down  by  the  acts  of  sederunt  of  court 
touching  Lords'  factors  *. 

$  10.  A  decree  of  preference  for  aught  yet  seen. 

K  parties  who  have  an  interest  in  the  fund  fail  to 
lodge  their  claims  in  due  time,  those  parties  who 
have  done  so  may  apply  for  decrees  of  preference.^ 
uughi  yet  seen.    The  effect  of  this,  as  to  parties  who 
have  been  duly  cited,  will  be  a  preference  that  can 
only  be  recalled  by  a  note  within  twenty-one  days, 
upon  paying  the  expenses  occasioned  by  their  delay 
and  default.     As  to  parties  who  were  not  duly  cited, 
and  as  to  whom  the  proceedings  have  been  entirely 
in  absence,  but  who  enter  appearance  when  the  pro- 
cess comes  to  their  knowledge,  they  will  be  reponed, 
before  extract,  upon  a  note,  accompanied  with  their 
chum  and  grounds  of  debt,  upon  payment  of  any 
sum  of  expenses  the  Court  may  modify  for  their  de- 
lay or  neglect.     Nay,  if  their  claim  shall  turn  out  to 
be  preferable,  they  may  not  only  be  ranked  accord- 
ingiy^  but,  in  a  reduction  reductive  of  the  erroneous 
decree  of  preference,  get  repetition  from  the  more 
alert  claimaot  ex  condictione  indebiti.     To  avoid 
these  revulsions,  it  is  advisable  at  once  to  call  all 
known  parties  who  may  have  been  omitted  in  the 
first  summons  by  a  supplementary  one  ;  or  wherever 
there  is  a  probability  of  claims  by  persons  not  cited, 

*  22d  Noyember  1711,  and  13th  February  1730. 
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whose  place  of  resid^ice  is  noi  known,  to  give  early 
intimation  of  the  dependence  of  the  process  by  the 
minuteJK»k  and  nevospapers. 

§  11.  Riding  interests. 

A  riding  interest  is  a  claim  by  a  creditor  of  a 
claimant  J  whose  interest  has  been  lodged,  to  be  pre- 
ferred to  as  much  of  the  sum  to  be  found  due  to  the 
claimant  as  will  pay  the  debt  and  claim  of  the  rider. 
If  there  are  more  than  one  of  these,  and  the  claimant's 
share  of  the  fund  is  insufficient  to  pay  them  all,  a 
competition  may  incidentally  ensue  among  these  ri- 
ders, without  any  separate  process  of  multiplepoind- 
ing,  in  the  name  of  the  claimant  whose  share  is  thus 
sought  to  be  attached  and  divided, 

§  12.  Expenses  of  competitions^  ^. 

Each  claimant  must,  in  the  first  instance,  bear  his 
own  expenses ;  and  the  account  of  the  common  agent 
is  payable  out  of  the  whole  head  of  the  iund  in  medio^ 
unless  some  question  should  be  stirred  by  one  or 
more  claimants  unsuccessfully,  in  which  case  it  wiU 
be  for  the  Lord  Ordinary  and  the  Court  to  decern 
against  them  personally  .for  these  expenses  to  each 
other,  or  to  the  common  agent,  as  the  case  may  war- 
rant* 

The  expense  of  getting  an  order  on  the  claimants 
to  meet,  and  choose  a  common  agent,  advertising  the 
meeting,  and  other  necessary  expense,  will  also  be 
paid  to  the  party  who  carries  through  this  measure* 


TITLE  VI. 

OF  FB0CESSE8  IN  THE  COURT  OF  SESSION  SET  APART 
FOR  THE  JUNIOR  LORD  ORDINARY. 


CHAP.  I. 

OF  PROCESSES  OF  BEDUCTION. 

S  !•  Of  the  form  of  the  simple  reductianf  andman^ 
ner  of  bringing  the  same  into  court. 

In  all  rescissory  actions  the  summons  begins  with 
the  totS,  and  calls  upon  the  defender  to  bring  with 
him,   exhibit,   and  produce,   before  the  Lords  of 
Council  and  Session,  the  deeds  or  writings  challen- 
ged and  sought  to  be  reduced ;  concluding  with  cer- 
tain of  the  reasons  of  reduction,  but  which  the  pur- 
suer is  in  use  to  amplify  by  a  condescendence  after 
the  process  has  come  into  Court.     The  summons 
also  libels  the  pursuer's  title  to  insist,  which  should 
be  produced  along  with  the  summons.     The  mode 
of  bringing  this  process  into  Court,  and  the  change 
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Upon  the  mode  of  enrolment,  has  been  already  ex- 
plained •. 

§  2.   Of  the  title  of  the  pursuer  to  insist. 

As  every  objection  to  the  title  resolves  into  a  di- 
latory defence,  it  must  be  pleaded  f n  limine  ;  and 
it  is  therefore  provided,  by  sect.  62.  of  the  act  of 
sederunt,  that  *  if  the  defender,  instead  of  satisfying 

*  the  production f  is  to  obfect  to  the  title  of  the  pur- 

*  suer,  or  if  he  is  to  plead  on  an  exclusive  title^  de- 

*  fences  shall  be  given  in,  confined  to  these  points  J 

These  defences  will  accordingly  be  disposed  of  in 
the  same  manner  as  dilatory  defences  in  the  case  of 
an  ordinary  action,  by  either  sustaining  thein,  and 
disiliissing  the  process  with  expenses,  or  by  repdiing 
them  simply,  if  the  defender  is  to  acquiesce  in  the 
judgment ;  or  if  he  is  to  reclaim,  by  finding  him  at 
the  same  time  liable  in  expenses. 

It  is  not  necessary,  in  the  case  of  a  process  of  re- 
duction,  to  state  the  defences  on  the  merits  at  the 
same  time  with  the  dilatory  defences  \  for  in  general 
the  de£»ices  on  the  merits  must  depend  upon  the 
nature  of  the  writings,  which,  until  the  production 
is  satisfied,  cannot  be  under  comdderatioiu 

§  3.  May  the  Lard  Ordinary  reserve  consideration 
of  the  dilatory  defences^to  he  discussed  along  with 
the  defences  upon  the  merits  f 

Under  the  old  r^ulationsi  it  was  always  compe- 

♦  Tit.  ni.  c^.  II.  p.  257,  supra. 
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tent  to  follow  this  course^  but  a  defender  m^hty  if 
he  pieasedy  object  to  go  on  until  the  matter  of  title 
was  disposed  of.  But  in  most  cases,  particularly 
where  it  could  be  shewn  that  the  title  was  a  good 
deal  mixed  up  with  the  merits,  the  defender  consent- 
ed to  produce  the  writings,  and  allowed  great  avisan- 
dum  to  be  made  with  the  reasons  of  reduction,  and 
writs  produced  to  satisfy  the  production,  under  an 
eapress  reservation  of  all  cigections  to  the  pursuer* g 
Htle.  The  consequence  of  this  was,  that  when  the 
cause  was  remitted  by  the  Court  to  the  Lord  Ordi- 
nary on  reductions,  his  Lordship  had  the  title  as 
well  as  the  merits  fully  before  him,  instead  of  ttie 
tkle  being  discussed  before  one  judge  at  great  length, 
and  thereafter  the  merits  before  a  different  judge. 

It  is  true,  great  avisandum  to  the  Court  is  no  longer 
necessary ;  but  the  Lord  Ordinary,  when  the  produc- 
tion is  satisfied,  pronounces  an  interlocutor,  equally 
conclusive  against  additional  or  further  productions, 
by  reducing  the  writs  called  for  and  not  produced,  by 
a  decree  corUra  rum  producta.  And  section  5.  of  the 
act  of  Parliament  provides,  *  That  it  shall  be  the  duty 

*  of  the  Lord  Ordinary,  at  the  first  calling  of  the 
^  cause  before  him,  to  hear  the  parties  on  the  dHa^ 

*  tory  defences^  urith  power  to  reserve  consideration 
'  on  such  dilatory  defences  as  require  probation,  un- 
'  til  the  peremptory  defences  shall  be  pleaded,  and 

*  the  rec(»rd  adjusted  in  manner  herein  after  direct- 

*  ed/    Under  this  provision,  it  should  seem  clear, 
that   whenever  the  dilatory  defence  requires  proba- 
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tion,  which  must  be  the  case  wherever  the  objectiitt 
to  the  title  is  mixed  up  with  the  defence  upon  the 
merits,  the  Lord  Ordinary  mctjf  stfll  reserve  conside- 
ration of  the  diktory  defences,  until  the  production 
is  satisfied,  and  the  peremptory  defences  pleaded. 

§  4.  Can  a  pursuer  of  a  reduction  assign  a  day  to 
a  defender  to  satisfy  the  production^  who  does  not 
appear 9  or  who  refuses  to  take  a  day  9 

On  this  head,  section  31.  of  the  act  of  sederunt 
declares,  '  That  if  the  defender  has  no  objections  to 
<  state  against  satisfying  the  production,  no  defences 

*  shall  be  given  in  at  this  stage  of  the  proceedings ; 
'  and  if  no  defences  are  given  in  btfore  the  calling^ 

*  it  shall  be  held  that  the  defender  is  to  satisfy  the 

*  production,  and  he  shall  be  bound  to  take  a  day  to 
'  satisfy  accordingly.' 

The  same  course  will,  no  doubt,  be  followed  when 
dilatory  defences  to  the  title  have  been  pleaded  and 
repelled,  or  reserved. 

But  if  a  defender  wholly  absents  hiinself,  or  mere- 
ly appears  and  declines  to  give  in  defences,  or  to  take 
a  day  to  satisfy  the  production,  he  cannot  assign 
a  day  to  the   defender ;    all   that  a  pursuer  can 
in  such  circumstances  ask,  is  a  decreet  of  certifica- 
tion in  absence,  which  may  be  opened  up  at  any 
time  within  the  period  of  the  long  prescription.    The 
extracted  decree  of  certification  in  absence  is,  how- 
ever, an  efiectual  decree  of  reduction  of  the  writings 
called  for,  until  they  shall  be  produced.     But  it  is 
distinguished  from  the  decree  of  reduction  contra 
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non  producta^  pronounced  after  taking  a  day  to  satis- 
fy, in  so  far  that,  while  it  may  be  opened  up  before 
txtrad  hy  a  redaiminff  note,  upon  payment  of  ex- 
penseSy  as  in  the  case  of  a  decree  in  absence,  or  even 
after  extract  by  a  process  of  reduction  reductivd  at 
any  time  within  the  long  prescription  of  forty  years, 
the  decree  of  reduction  contra  non  producta,  after 
taking  a  day  to  produce,  is  held  to  be  a  decree  in 
faro,  not  capable  of  being  opened  up  unless  hy  a  re^ 
chiming  note  to  the  Court,  within  twenty-one  days, 
as  in  the  case  of  any  other  decree  inforo^ 

%  5.  Can  a  pursuer  satisfy  the  production  qfthe 

writings  called  for  f 

The  answer  to  this  is  affirmative ;  and  it  is  the 
course  the  pursuer  ought  always  to  pursue,  when  the 
writings  are  in  his  own  custody,  or  within  his  power, 
if  the  defender  will  not  join  issue  with  him,  and  sa- 
tisfy the  production  himself.     More  particularly,  if 
the  process  is  instituted  to  reduce  a  deed  on  the 
head  of  deathbed,  or  on  the  ground  oi  facility  and 
lesion,  or  of  force  and  fear,  or  by  the  instrument 
tary  witnesses,  then,  if  the  defender  do  not  appear 
and  defend  the  action,  the  pursuer  ought  to  produce 
an  extract,  or  recover  the  deed  itself  by  a  diligence, 
or  warrant  on  the  keeper  of  the  record  where  it  is 
registered,  and  satisfy  the  production  himself,  and 
discuss  the  reasons.     He  ought  also  to  lead  a  proof, 
before  taking  decree  of  reduction,  by  the  witnesses 
still  alive,  and  other  evidence  extant,  and  cause  the 
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depositioiis  to  be  taken  down  in  writing,  so  as  to  be 
preserved  along  with  the  other  warrants  of  his  decree 
of  reduction  ;  for  this  decree  is,  after  ail,  but  a  de- 
cree in  absence^  capable  of  being  opened  up  by  a 
reduction  reductive^  and  the  proof  bdng  preserved, 
will  serve  to  defend  the  decree  when  challenged; 
whereas,  if  he  were  to  take  a  mere  decree  of  certifi- 
cation in  absence^  the  defender  might,  even  at  the 
distance  of  thirty-nine  years  afterwards,  open  it  up 
by  a  reduction  reductive^  when  the  parole  proof  had 
perished  through  the  supervening  death  of  the  wit- 
nesses, who,  if  they  had  been  examined  de  recently 
could  have  established  the  pursuer's  case. 

Under  the  statute,  sect.  28.  some  of  these  reduc- 
tions must  proceed  before  the  Jury  Court ;  but  in 
whatever  court  the  proof  is  adduced,  it  may  be  ex- 
pedient to  follow  the  course  here  pointed  out. 

$  6.  Ptoceedings  where  the  defender  satisfiies  ih€ 

prodtiction. 

The  time  assigned  for  this  purpose  was  usually 
ten  days ;  but  as  the  orders  are  now  peremptory,  a 
defender  should  come  prepared  to  demand  a  suffi- 
cient, reasonable  time.  If  the  writings  are  to  be  re- 
covered by  a  diligence  against  havers,  or  a  warrant 
upon  the  keeper  of  a  record,  these  should  be  obtained 
at  this  stage,  and  the  day  for  satisfying  the  produc- 
tion postponed  till  the  diligence  or  warrant  can  be 
got  extracted  and  reported. 

Sect.  63.  of  the  act  of  sederunt  provides,  That 
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*  when  the  production  is  satisfied,  the  Lord  Ordi- 

*  uary  shall  prepare  the  cause  for  disposing  of  the 
'  reasons  of  reduction  by  appointing  defences/  If 
only  a  part  of  the  writings  called  for  are  produced, 
the  interlocutor  appointing  parties  to  join  issue  on 
the  merits  of  the  reduction,  as  to  the  writings  so 
produced,  by  ordering  peremptory  defences,  will  al- 
so grant  certification,  and  reduction  contra  non  pro- 
duotaj  against  the  defender  quoad  ultra,  i.  e.  contra 
such  of  the  writings  called  for  in  the  summons  as 
have  not  been  produced,  *  and  reduce  the  same,  and 
that  for  not  production  thereof,  and  decern!  If 
none  of  the  writings  called  for  are  produced,  that 
decree  of  reduction  cofUra  non  producta  may  be 
pronounced  as  to  the  whole,  with  expenses,  and  the 

*  cause  thus  ended  before  the  Lord  Ordinary.  In 
either  case,  if  the  defender  is  dissatisfied  with  the 
judgment  of  the  Lord  Ordinary,  he  must  reclaim,  as 
in  other  cases  where  decree  has  passed  by  default, 
and  produce  the  writings,  and  pay  expenses,  before 
being  reponed. 

The  form  of  the  inventory  is  as  simple  as  possible  : 

» 
Inventory  of  Writings  produced  by  the  defender,  to  satis- 
fy the  production,  in  the  process  of  reduction  A.  r.  B. 

Then  describe  the  writings  briefly.  If  2,  8,  &c. 
and  get  the  inventory  marked  at  the  fee-fund,  and 
duly  lodged  with  the  clerk. 

The  time  for  lodging  defences  may  be  short ;  be- 
cause the  'defender  must  have  been  prepared  before 
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producing  the  writs.  The  interiocutor  may  be  as 
follows : 

In  respect  the  defender  has  satisfied  the  productioD  of 
the  writings  called  for,  appoints  him  to  prepare,  print 
and  lodge  defences  to  the  reasons  of  reduction  against 
Tuesday  next,  and  parties'  procurators  to  be  ready  to 
debate  at  first  calling  of  the  cause  thereafter. 

At  this  stage,  a  pursuer  having  for  the  first  time 
seen  the  writings  challenged,  and  the  defences,  may 
require  eight  or  ten  days  to  prepare  himself  for  debate; 
and  it  will  be  recollected,  that,  under  the  old  fonns, 
a  defender  could  not  force  him  on,  by  applying  for  a 
remit  to  discuss  the  reasons  of  reduction,  until  after 
the  elapse  of  fourteen  days  after  great  avisandum  had 
been  made.  And  by  act  of  sederunt,  1st  Jan.  1726, 
sect.  4.  the  pursuer  at  this  stage  might  also  give  in 
additional  special  reasons  of  reduction. 

When  defences  are  lodged,  however,  the  same  sec- 
tion provides.  That '  the  record  shall  then  be  made  up, 

*  a^  in  the  case  of  an  ordinary  action;  and  if  the  pur- 

<  suer  finds  it  necessary  to  add  any  further  reasons  of 
'  reduction  than  are  contained  in  the  libel,  it  shall  be 

*  competent  for  him,  before  the  record  is  made  up, 

<  to  state  the  same  as  an  amendment  of  the  libel,  he 

<  always  furnishing  the  opposite  party  with  a  copy 
'  thereof  48  hours  before  it  is  given  into  process,  and 
'  on  payment  of  such  expenses  as  may  be  thought 

*  reasonable,  the  defender  giving  in  defences  appli- 

*  cable  thereto  at  such  period  as  mi^  be  fixed/ 
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The  fhture  proceedings  will  be  as  nearly  as  pes* 
sible  the  same  as  in  ordinary  actions,  and  need  not  be 
here  recapitulated. 

It  is  unnecessary  to  describe  the  various  kinds  of 
simple  reduction  i  because  the  style  and  the  proce- 
dure in  them  all  is  so  nearly  alike.  It  may  merely 
be  noticed,  that  if  the  reduction  is  founded  upon  a 
statute,  the  statute  referred  to  must  be  libelled,  and 
the  clauses  specified,  as  well  as  the  species/acti  that 
brings  the  matter  within  the  statute  i  ason  the  head 
otusuryf  or  the  like.  If  ex  capita  inhibitianis,  or  ex 
capita  interdictioniSf  the  letters  of  inhibition^  or  of 
nUerdictiaih  as  duly  published  and  recorded,  must  be 
nanuted  and  produced. 


CHAP.  IL 

OF  THE  BEDUCTION  REDUCTIVE,  REDUCTION  AND  DE- 
CLARATOR, REDUCTION  AND  COUNT  AND  RECKON- 
IKO. 

I  1.  Off  the  radtictian  reductivi. 

Xqis  is  necessary  when  a  decree  has  been  erro- 
neously or  improperly  obtained.     An  extract  of  the 
proceedings  of  a  court  of  commissioners  of  supply,  or 
any  other  decree  upon  which  no  diligence  can  follow, 

S  c 
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or  be  suspended,  is  of  this  dass.  The  prodaeticm  be- 
ing satisfied,  the  procedure  is  the  same  as  in  the  le- 
duction  of  deeds  or  writings.  But  the  grounds  and 
warrants  of  the  decree  challenged  must  be  transmit- 
ted and  produced,  so  that,  when  decree  of  reduction 
redudivi  has  been  pronounced,  parties'  procurators 
may  join  issue  upon  the  original  proceedings,  just  as 
if  the  decree  reduced  had  never  been  pronounced 
or  extracted. 


§  2.  Of  the  reducticn  and  declarator,  or  ofredinc- 
tian  and  count  and  reckoning. 

If  a  process  of  reduction  is  brought  m  suppkmati 
<^  a  process  of  declarator,  or  of  suspension,  or  of 
count  and  reckoning,  which  depends  before  another 
Lord  Ordinary,  the  junior  Lord  Ordinary  wiU  re- 
mit  the  process  of  reduction  to  that  Lord  Ordinary, 
ob  contingentiam  of  the  previous  process.     On  the 
other  hand,  if  any  of  these  processes  are  brought  in 
supplement  of  a  depending  process  of  reduction,  the 
Lord  Ordinary,  before  whom  they  come,  in  course 
of  the  printed  roll,  to  depend,  will  remit  them  to 
the  junior  Lord  Ordinary,  ob  cantingentiam  of  the 
previous  process  of  reduction. 

But  it  not  unfrequently  happens,  that,  besides  ob- 
taining decree  of  reduction,  a  pursuer  must  insist  in 
condusions  of  declarator ^  or  of  count  and  reckoning^ 
Hence  the  practice  of  combining  the  two  processes 
in  one  summons.  First,  There  are  the  usual  conclu- 
sions of  reduction  ;  and  Sd,  To  these  are  subjoined 
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the  conclusioiis  of  declarator,  or  of  count  and  rec- 
koning, prefaced  in  this  manner  i 

And  the  said  deed  being  so  reduced  and  set  aside,  it 
OUGHT  and  should  be  found  and  declared,  &;c. 

Or, 

And  the  said  deed  being  so  reduced  and  set  aside,  the 
said  A.  B.  defender,  ought  and  should  hold  just 
count  and  reckoning  with  the  pursuer  for  the  rents, 
maills,  and  duties  of  the  said  lands,  &c. 

Or  otherwise,  as  the  case  may  be. 

The  defences  in  the  declarator,  or  other  process, 
consequent  upon  decree  of  redtictiany  being  previous' 
Iff  pronounced^  cannot  be  necessary  until  the  reduc- 
tive conclusions  are  disposed  of. 


CHAP.  III. 

OF  REDUCTIONS  FOUNDED  ON  T0£  BANKRUPT 

STATUTES. 

Th£  Statutes  founded  on  must  be  specially  libel- 
led ;  and  the  facts  alleged  must  be  so  stated,  as  to 
hiing  the  deed  or  transaction  within  the  provisions 
of  the  special  statute  libeUed. 

The  proceedings  are  not  otherwise  materially  dif- 
ferent  from  those  that  take  place  in  the  simple  re- 
ductioiiy  excepting  that  in  satisfying  the  production, 
an  inventory  specifying  the  fiature  of  the  writs^  or 
tranMMCtian  sought  to  he  reducedf  is  sufficients 

2c  2 
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For  example,  if  the  summons  is  brought  to  set 
aside  an  indorsation  of  a  bill,  by  a  bankrupt,  on  the 
eve  of  bankruptcy,  in  security  of  a  prior  debt,  or  a 
fraudulent  sale,  or  transfer  of  goods,  or  the  like,  the 
bill,  in  consequence  of  the  indorsation,  will,  in  most 
cases,  have  been  paid  by  the  acceptor,  in  whose  cus- 
tody it  falls  of  course  to  be,  but  who  may  be  in  a  fo- 
reign country,  outwith  the  jurisdiction  of  the  court, 
and  so  not  within  the  reach  of  a  diligence  against 
havers.  The  fraudulent  sale,  or  transfer  of  the  goods, 
in  like  manner,  may  have  been  conducted  verbalfyf 
so  that  there  is  no  document  to  recover.  In  all  such 
cases,  the  defender  is  held  to  satisfy  the  production 
sufficiently.  In/  lodging  an  inventory,  with  the  fee- 
fund  dues  marked  upon  it,  containing  a  brief  notice 
of  the  bill  and  indorsation,  or  of  the  transaction 
sought  to  be  reduced,  describing  it  as  an  inventory  to 
satisfy  the  production.  This  will  be  followed  by  an 
order  for  defences,  and  the  procedure  go  on  as  in  the 
ordinary  simple  reduction. 


CHAR  IV. 

OF  THE  REDUCTION-IMt^ROBATION. 

S  1.  Form  of  the  summons  of  reduction-improba^ 

tion. 

This  process  is  more  properly  adapted  to  the  chal- 
lenge of  deeds  or  writs  alleged  to  be  false,  feigned  or 
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forged,  and  must  originally  have  been  so  exclusively 
employed.  It  is  now  often  had  recourse  to,  in  order 
to  cut  off  claims  founded  on  writings  that  cannot  be 
produced,  or  which  parties  wilfully  keep  up  for  an 
improper  purpose,  and  decline  to  produce.  The 
ground  of  ialse,  feigned  or  forged  is  still  libelled ; 
and  as  these  are  crimes,  the  Lord  Advocate's  con- 
currence must  be  adhibited  to  the  summons.  This 
is  granted  at  the  Signet-office  by  the  under  keeper, 
who  always  holds  a  warrant  from  his  Lordship  for 
that  purpose. 

Besides  the  usual  reasons  of  reduction  specified  in 
the  simple  reduction,  the  summons  of  improbation 
proceeds : 

As  ALSO,  as  being  false,  forged,  feigned,  fabricated,  simu- 
lated, devised  and  made  up  by  the  said  A.  or  his  ce- 
dents and  authors,  or  one  or  other  of  them,  civilly  and 
lawfully  IMPROVEN,  per  testes  insertos  et  omni  alio  modo 
quo  dejtare ;  and  the  forgers,  users  and  devisers  thereof 
censured  and   punished  in  their  persons,  lands  and 
goods,  to  the  terror  of  others  to  commit  the  like  in  time 
comhig^  for  the  reasons  following :   PrimOj  The  afore- 
said disposition,  and  whole  other  write  above  libelled 
and  called  for,  are  false,  forged,  feigned,  fabricated  and 
devised,  vitiated  and  erased  in  substantialibus^  of  false 
dates,  not  properly  tested,  and  want  the  solemnities 
required  by  law ;  and  the  pursuer  will  improve  them  as 
such,  per  testes  insertos  et  omni  alio  modo  quo  dejure : 
Sdo,  &c. 
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S  S.  Procedure  in  the  process  of  reductimi-w^Mth 

bc^Hou. 

Of  old,  if  no  appearance  was  made  for  the  defend- 
er at  the  calling  of  the  summons  by  the  clerk,  it  was 
enrolled,  like  any  other  summons  in  absence  of  a  de- 
fender, in  the  regvlation  rcltt ;  a  roll  invented,  and 
hitherto  chiefly  used,  for  the  purpose  of  giving  de- 
fenders who  overlooked  the  first  calling  by  the  clerk, 
an  opportunity  to  see  the  process  and  defend  it. 

If,  when  the  cause  was  called  in  the  course  of  the 
regulation  roll,  the  defender  appeared,  he  might,  as 
in  the  case  of  a  simple  reduction,  object  to  the  pur- 
suer's title ;  or  he  might  take  a  day,  called  ^Lfrstterm^ 
to  produce  the  writings  called  for.  If  the  defender  did 
not  appear,  the  Lord  Ordinary  could  not  at  once  pro- 
nounce decree  of  certification  in  absence^  but  con- 
tinued the  cause  for  a  week,  and  appointed  it  to  be 
again  enrolled.  Sometimes  this  was  done  in  the  Lord 
Ordinary's  own  hand-roll  of  the  succeeding  week, 
sometimes  in  the  regulation  of  the  next  week,  da  no- 
vo.    In  either  case,  if  the  defender  still  failed  to  ap- 
pear, decree  of  certification  in  absence  was  pronoun- 
ced.    But  this  decree  was,  by  the  regulations  and  act 
of  sederunt  1695,  appointed  to  '  remain  unexlnxcted 
*for  the  space  of  four  weeks  at  least  thereafter.* 

The  reason  of  all  this  indulgence  and  caution  is, 
that  the  decree  of  certification  in  the  process  of  re- 
duction-improbation  cannot,  as  in  the  case  of  the 
simple  reduction,  be  recalled  upon  the  mere  produc- 
tion of  the  writings  under  challenge,  but  continues 
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in  fViIl  force,  until  r^ularly  set  aside  in  dne  form  of 
law. 

If  the  defender  appears,  and  has  no  ohjection  to 
state  against  the  pursuer^s  title,  or  if  his  ohjection  is 
finally  repelled,  he  must,  as  in  the  case  of  the  simple 
reduction,  take  a  day  to  satisfy  the  production  ;  and 
a  first  term  will  he  assigned  him  for  that  purpose. 
He  will  also  get  a  diligence  against  havers  if  the  writ- 
ings are  not  in  his  own  hands  ;  and  the  same  course 
will  in  this  respect  be  followed  as  in  the  simple  re- 
duction. 

When  the^r«^  term  is  expired,  the  pursuer  may 
enrol  the  cause  ;  and  if  die  writings  are  not  produ^ 
ced  at  the  calling,  a  second  term  will  be  assigned  to 
the  defender  to  produce  the  writings. 

If  at  a  calling  of  the  cause,  after  the  esqnry  of 
the  second  term^  the  writii^  are  still  not  produced, 
decree  of  certification  and  reduction  contra  7um  pro- 
ducta  will  not  be  pronounced  ;  but  an  order  will  be 
prcmounoed  by  iheLord  Ordinary  upon  the  defend- 
er to  produce  the  writings  within  ten  days  thereafter. 
This  is  therefore  a  kind  of  third  term. 

This  last  order  is  a  judicial  intimatian  to  the  de- 
fender, preparatory  to  a  very  important  decree^  in 
case  of  his  fiiihire  to  produce  the  writings ;  and  per- 
haps it  should  be  directed  by  the  interlocutor  to  be 
intimated  by  the  minuter-book.    Practitioners  should 
be  aware  that  no  rxxere  finding^  or  order  that  will  not 
extract,  is  ever  put  into  the  minute-book,  except  orders 
for  Judicial  intimation^  and  both  the  pronouncing 
and  the  extmcting  of  acts  has  been  long  since  prohi- 
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bked  by  act  of  Parliament.  But  whenever  they  deem 
such  intimation  proper,  it  will  be  ordered  and  made 
if  a^ed. 

Having  at  length  thus  arrived  at  the  end  of  a  te- 
dious but  necessary  nuirch  of  terms  and  intimaiianst 
if  the  pursuer  has  made  no  material  slip  in  his  points, 
and  if  the  writings  called  for  are  still  not  produced, 
decree  of  certification  and  of  reduction  contra  nan 
praducta  will  of  course  be  pronounced. 

After  this,  the  rules  applicable  to  other  judgments 
mjbro  must  be  attended  to  by  the  defender.  If  he 
means  to  reclaim,  he  ought  to  do  so  by  way  of  note, 
containing  a  tender  of  instant  payment  of  the  ex- 
penses, and  accompanied  with  the  writings,  as  in 
other  cases  by  defavU. 

The  decree  could  not  by  the  old  regulations  be  ex- 
t^^acted  until  at  least  four  weeks  after  its  date,  so  that 
he  will  have  still  abundance  of  time  to  obtain  this  re- 
view. But  if  he  neglects  this,  and  the  decree  is  once 
regularly  obtained  and  eaaractedf  there  is  perhaps  no 
remedy,  unless  by  appeal  in  due  time  to  the  court  qf 
last  resort ;  and  even  in  that  august  court,  cause  must 
be  shewn  for  the  supine  conduct  of  a  defender,  who  en- 
joyed so  many  opportunities  in  the  Court  of  Sessioiit 
of  preventing  a  decree  of  redujctum  contra  non  pra- 
ducta from  passing  against  him,  brfore  he  will  be 
permitted  to  cast  loose  important  proceedings  so  con- 
ducted. 

If  the  production  is  satisfied  completely,  the  cause 
will  proceed ;  if  it  impartially  satisfied,  the  decreet 
of  certification  and  reduction  contra  nonproducta 
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will  apply  only  to  those  writings  which  are  not  pra^ 
ducedy  and  the  same  course  will  be  followed,  in  case 
of  a  reclaiming  note,  if  the  remainder  can  still  be  pro- 
duced, as  in  the  simple  reduction, 

$  2.  Ptocedure  where  the  challenge  of  forgery  or 
fraud  is  insisted  in,  after  the  prodtuMon  is  satis- 
fied  in  wtuile  or  in  part. 

The  rules  laid  down,  when  formerly  treating  of 
improbation  by  way  ofexceptionj  will  be  here  direct- 
ly appHied^  and  the  proceedings  watched  over  with  aH 
due  care  and  jealousy.     The  defender  must  forth- 
with, and  as  preliminary  to  every  other  step,  appear 
and  abide  by  the  deed  or  writ,  as  true  and  genuine, 
sub  pericvlo  fidsi.     Thereafter  the  usual  order  for 
artides  approbatory  and  articles  improbatory  will 
be  pronounced,  and  the  process  go  on  nearly  in  the 
same  form  as  noticed  when  treating  of  the  suspension 
on  this  ground,  with  this  difference,  that  the  public 
prosecutor  is  here  in  the  field  from  the  first,  and  may 
avail  himself  of  his  privilege  to  direct  the  proceed- 
ings in  the  manner  best  calculated  for  the  ends  of 
public  justice.     The  abiding  by  the  deed,  and  the 
consequences  of  that  abidance,  will  depend  upon  the 
particular  circumstances  under  which  the  user  of  the 
deed  stands,  as  an  heir,  assignee,  or  onerous  indorsee, 
unacquuxirUed  with  the  fraud  or  forgery.     But  he 
must  take  care  not  to  conduct  himself  so  as  to  be- 
come identified  with  the  imperfections  of  the  writ. 
JBven  the  appearance  of  evil  ought  to  be  avoided 
^ivhen  the  suspicions  are  very  strong,  and  such  as  the 
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user  of  the  writ  under  challenge  cannot  shut  his 
senses  against  ** 

§  3.  Procedure  when  forgery  orfahehood  is  libd- 

ledy  fictione  juris  only. 

In  this  form  oi  the  process,  ^  same  terms  are 
asaignedf  and  the  same  indulgence  given  as  to  time 
to  exhibit  and  produce  the  writings^  But  tke  abi- 
dance by  the  deed  when  produced  is  not  called  for, 
and  all  the  threats  of  penal  consequences  thence^ 
forth  vanish.  The  process  becomes  thereafter  a  simple 
process  of  reduction,  and,  in  most  cases  where  im* 
probation  has  been  libelled,  ceases  to  be  conducted 
any  longer  after  production  of  the  writs,  even  as  a 
simple  reduction. 

In  a  ranking  and  sale,  which  embraces  conclusion, 
of  improbation,  its  rules  are  strictly  followed,  but 
are  in  general  only  applied  to  compel  the  production 
of  the  writings,  so  as  to  see  what  claims  affect  the 
estate. 

The  declarator  of  non-entry  at  the  instance  of  a 
superior  is  exactly  in  the  same  predicament.  The 
process  has  a  high  sounding  title,  and  the  conclusions 
threaten  nothing  less  than  annihilation  of  the  vas* 
sal's  whole  writs  and  title-deeds  as  false^  feigned  and 
forged  ;  but  as  soon  as  they  are  produced,,  the  pro- 
cess  assumes  its  true  cbaractez^,  wd  the  only  <|uea- 
tions  ever  stirred  w^  1.  Is  the  pursuer  Uie  immediate 

•  Enk.  B.  ir.  t  4.  (  69. 
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superior  of  the  lands,  and  is  his  title  made  up?  2. 
Whether  the  Imids  be  in  non-entry  ?  3.  Who  is  the 
uaasal  entitled  to  an  entry  ?  4.  What  is  the  manner 
of  holding,  and  fine  for  an  entry  ?  JJl  tihis  proceeds 
as  civiOy  aspassible  ;  and  the  challenge  of  the.  de- 
fender's title-deeds,  as  forged^  false»  and  fabricated, 
tarns  out  to  have  been  just  action,  and  one  of  the 
very  few  fictions  known,  or  necessary,  i^  the  practice 
of  the  law  of  Scotland. 


CHAP.  V. 

PROCEDURE  IN  PROCESSES  COMBINED  WITH,  OR  RE. 
MITTED  TO  ACTIONS  OF  REDUCTION. 

§  1.  Of  Suspension. 

A  REDUCTION  of  a  decree  or  diligence  has  not  the 
effect  of  staying  execution,  and  therefore  a  suspen- 
sion becomes  necessary,  when  it  is  wished  to  prevent 
the  decree  and  diligence  from  being  enforced.     If 
the  bill  is  passed,  the  letters  of  suspension  may  be  re- 
mitted to,  and  conjoined  with  the  reduction,  or  reduc- 
tion-improbation  ob  continffentiam  ;  and  the  merits 
of  both  processes,  as  depending  upon  the  sam^  facts 
and  circumstances,  discussed  at  the  same  time.     If 
otherwise,  the  proceedings  in  the  suspension  may  be 
sisted  until  the  issue  of  the  reduction. 
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§  S.  Clf  counts  and  reckonings. 

Of  old,  these  processes  were  more  numerous  than 
they  now  are,  and  the  proceedings  in  them  were  of- 
ten very  complicated  and  troublesome.  It  was  ac- 
cordingly ordained  by  the  r^ulations,  that  each 
Lord  Ordinary,  in  his  turn,  should  become  Ordinary 
to  counts  and  reckonings^  and  rankings  of  creditors^ 
in  the  order  of  seniority,  as  set  down  in  a  book  kept 
in  the  Inner-House,  as  the  guide  in  this  matter. 
Tlie  first  interlocutor  in  a  process  of  sale  and  rank- 
ing, therefore,  always  contained  a  clause  in  these,  or 
similar  terms :  *  And  nominates  and  appoints  Lord 
*  Ordinary  in  the  order  of  the  book  jtoh^  Or- 

^  dinary  to  the  ranking  of  the  creditors.'  The  same 
thing  was  done  in  the  process  of  count  and  reckon- 
ing, and  the  investigation  proceeded. 

The  profession  of  an  accountant  was  then  un- 
known ; — ^the  Lord  Ordinary  himself  was  the  Au- 
ditor in  all  such  processes.  In  general,  he  took  the 
assistance  of  some  advocate  or  writer  of  experience, 
not  unfrequently  the  Lord  Ordinary's  own  clerk,  or 
one  of  the  clerks  or  extractors  of  Court,  who  was 
called  the  Sub-Auditor. 

Now  that  men  of  talent  and  experience  have  de- 
voted themselves  to  the  investigation  of  accounts,  as  a 
profession,  the  remits  are  in  general  made  to  one  or 
other  of  them,  in  whose  ability  the  Lord  Ordinary  has 
confidence,  or  in  less  intricate  matters  to  the  clerk  of 
process.  The  chief  difficulty  experienced  in  the  more 
early  stages  of  these  processes  is  the  difficulty  and 
delay  in  producing  all  the  necessary  accounts   and 
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vouchers.  The  remit  to  the  accountant  is  therefore 
ahnost  always  accompanied  with  a  diligence  against 
havers,  and  a  remit  or  commission  to  the  accountant 
to  examine  the  havers,  to  call  for  such  productions 
and  explanations  as  he  may  find  necessary  and  per* 
tinent  to  the  issue. 

It  is  perhaps  unnecessary  to  say,  that  the  naming 
of  an  Ordinary  m  the  order  of  the  book  has  been 
for  the  last  twenty  years  in  desuetude. 

If  the  accountant's  report  is  to  be  objected  to,  the 
act  of  sederunt  appoints  a  note  of  the  objections  to 
be  furnished  to  the  opposite  party  forty-eight  hours  at 
least  before  debating  them,  when  the  Lord  Ordinary 
or  the  Court  will  either  decide  upon  the  objections  de 
plano^  or  appoint  such  other  course  of  procedure  as 
the  case  may  require,  in  order  to  prepare  it  for  de- 
cision. 

S  3.  Ofmaills  and  dtUies. 

In  this  process,  the  tenants  must  condescend  as  in 
a  forthcoming,  and  produce  their  tacks  and  rights  of 
possesion.  A  diligence  against  havers  is  also  useful 
here.  If  a  multiplepoinding  has  been  brought  in 
name  of  the  tenants,  it  may  be  conjoined  with  the 
maills  and  duties,  and  the  preferences  be  therein 
discussed  and  adjusted. 


S  4.   Cf  declarator. 

Conclusions  of  declarator  have  for  their  object,  not 
to  reduce  a  defender's  title,  but  to  explain  and  K- 
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mit  it,  as  in  competition  with  that  of  the  pursuer ;  or 
to  have  it  fdund  and  declared  that  the  pursuer's  right 
is  the  best  of  the  two  j  or  that  the  pmrsua*  has  some 
right  of  immunity,  or  right  of  servitude,  which  the 
defender  is  improperly  limiting  or  denying ;  or  that 
the  defender  has  no  right  to  use  his  premises  in  some 
particular  manner,  or  to  travel  a  certain  road,  in  re- 
spect of  the  pursuer's  exclusive  right,  or  the  like. 
These  declarators,  although  sometimes  combined  with 
reductions,  are  more  generally  the  sequence  of  a  pro-  , 
cess  of  suspension  and  interdict,  or  of  possessory 
(Unions  that  have  originated  in  the  inferior  court, 
and  been  advocated  to  the  Court  of  Session.  The 
processes  being  contingent,  and  regarding  the  same 
matter,  will  fall  to  be  conjoined. 


CHAP.  VI. 


PROCEDURE  IN  CAUSES  WHICH  ORIGINATE  IN  THE 
INNER.HOUSE,  AND  ARE  REMITTED  TO  THE  JUNIOR 
LORD  ORDINARY. 

$  1.  in  petitions  and  complaints  against  the  pro- 
ceedings of  freeholders,  either  at  Mu^uxdnuis  head 
courts  J  or  at  elections  of  members  of  ParUafnent. 

By  the  act  of  sederunt,  ^ect.  14.  •  it  is  enacted 
*  and  declared.  That  a  petition  and  complaint  siiall 
<  be  printed  and  given  into  Court,   aa  at  present. 
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*  which  shall  pronounce  an  interlocutor,  ordering 
Vservice  of  it,  and  answers  to  be  put  in,  in  writing^ 
<  on  fifteen  days  after  service ;  and  at  the  sadne  time 
'  remitting  it  de  piano  to  the  junior  Lord  Onlina- 
^  rjr»  JBut  if  atiany  time  there  shall  be  an  unusual 
^  number  of  such  petitions  and  complaints,  as  com- 

*  monly  happens  about  the  time  of  a  general  election, 
'  the  Court  may  remit  Uiem  to  the  Ordinaries  in  ro- 
^  tation,  with  power,  however,  to  the  Court  or  Lord 

*  Ordinary  to  remit  any  such  cause  to  another  Ordi- 

*  nary,  6b  contingentiam. 

*  Sect.  15.  Hie  Lord  Ordinary  shall  hear  counsel 
'  thereon,  and  proceed  in  preparing  the  cause,  under 
'  the  79ew  form  of  process^  as  nearly  as  may  be,  ac- 

*  cording  to  the  nature  of  it. 

'  Sect.  16.  If  the  cause  turns  merely  on  a  point 

*  of  laWf  the  Ordinary  shall  order  a  note  of  pleas 
'  and  oases  to  be  seen  and  interchanged,  and  print- 

*  ed,  and  shall  take  them,  with  the  petition  and  cc^- 
'  plaint  and  answers,  to  report. 

*  Sect.  17*  Tfj  on  hearing  counsel^  it  shall  appear 
'  to  the  Ordinary  that  the  cause  turns j  in  whole  or 
'  tn  party  on  matter  of  fact,  he  shall  order  conde^ 
^  g^sndence  and  cmswerSf  as  prescribed  by  the  act ; 

*  and,  if  necessary,  frame  and  send  the  proper  issues 
'  to  the  Jury  Court,  or  may  remit  the  cause  to  the 

*  Jury  Court,  to  prepare  proper  issues* 

^  Sect«  18.  After  trial,  the  condescmdence  and 
^  aiiiifvrs,  with  the  issues  and  Terdict»  to  be  printed. 
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*  and  along  with  the  petition  and  C4mylaint»  aad 

*  answers,  to  be  taken  to  report.   . 

<  Sect.  19*  In  regard  to  petitions  and  complaints 
'  against  the  proceedings  oi  magistrates  and  coundb 

*  of  royal  burghs^  in  matters  of  election,  the  same 
'  form  of  procedure  to  be  observed,  as  nearly  as  may 
*be. 

<  Sect.  20.  All  such  cases,  as  being  summary^  to 
'  have  precedence  in  the  Ordinary's  roll,  as  well  as 
'  in  those  of  the  Inner*HouseJ 

§  S.  In  competitions,^  the  office  of  interim  factor 
or  trustee  on  a  bankrupt  estate. 

If  there  be  a  competition  for  the  office  of  interim 
factor  or  of  trustee  on  a  sequestrated  estate,  the  act  of 
sederunt,  sect.  22.  provides,  that  *  the  petitions  shall, 
'  de  piano,  be  remitted  to  the  junior  Lord  Qrdi- 
'  nary,  to  hear  and  prepare  the  cause  with  as  much 

*  despatch  as  possible.  If  the  competition  turn  on 
'  personal  objection  to  either  of  the  candidates,  the 
'  Ordinary  shall,  if  necessary,  order  a  sondesoendenoe 
'  and  answers  in  terms  of  the  act,  and  proceed  to 
'  ascertain  the  facts,  if  disputed,  in  such  manner  as 
'  he  shall  judge  best  fitted  to  the  nature  of  them  } 

*  and  either  give  his  own  judgment  on  the  personal 
'  objection,  or  take  the  cause  to  report,  an  casee,  as 
'  he  shall  see  fit. 

'  Sect.  2«9.  Where  the  competition  turns  an  ob^ 
ejections  to  votes,  the  Ordinary  shall  order  fMsiual 
'  cbfections  to  be  given  in,  and  seen  and  interchanged. 
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^  He  iniy  tken  cither  gire  his  cywn  jud^gnent,  or  se^ 

<  mit  Aeae^  as  at  jweaeiit  practised^  to  the  Sheriff. 
'  d^ute  of  the  county,  to  examine  them,  and  repdit  to 
'AeCMiiiiiy.  The  Lord  Ordinary  shall  th^  hear 
'  cDimsel  on  the  tibjections,  or  report,  and  either  ghre 
*  his  own  judgment,  ot  order  cases  and  give  jiM%- 

<  ment,  or  take  the  cause  to  report,  as  he  shall  see 


9 


$  &  Jh  petitions  offainst  the  decision  of  the  tnutee 

in  ranking  creditors,  ^. 

Section  25.  of  the  act  of  sederunt  provides.  That 
'  pefeitiotts  against  the  decision  of  the  trustee  in  rank- 
f  ing  the  creditors^  dSkA^for  the  approval  qfcompen^ 
.'  tion$9  or  ffnmting  discharges  to  bankntpts^  if  <^- 

*  posed,  and  Miers  of  the  like  nature^  shall  be  re- 
^  soitted  to  the  junior  Lord  Ordinary,  to  prepare  the 
'  case  with  all  despatch,  according  to  the  fcnms  of 

*  the  act,  amd  either  to  give  judgment ^  or  order  cases 

*  and  giTe  judgment,  or  take  the  cause  to  report.' 

$  4!.  In  petitions  and  complaints  agamst  interim 

factors  or  trustees. 

'  It  is  provided  by  section  26.  of  the  act  of  sederunt. 

That  *  in  petitions  and  complaints  against  interim 

'  fittctors  or  trustees  for  malversation  in  office,  or  for 

'  tiseir  removal  from  office,  the  petition  shall  be  re^ 

<  mitted  to  the  junior  Lord  Ordinary  on  the  Bills, 

^  io  he  heard  and  prepared  accorc^ng  to  M<  natuirt 

2  D 
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<  ofth^  compkdnt^  and  the  Oidiiiairy  to  giyejif^ 
'  ment,  or  take  the  cause  to  report,,  as  he  diaU  ^ee 

*  lot.  .♦    .    . 

Section  27*  provides.  That  <  all  questions,  ujider 

<  the  bankrupt  act  shall  be  summary  both  before  the 

<  Ordinary  and  loner-flouse.'  .  ^    . 


%  5.  In  petitions  and  complaints  for  fraudulent 
bankruptcy  under  the  act  1696. 

The  act  of  sederunt,  sect,  28.  prorides,  That  after 
the  days  of  service  are  elapsed,  the  Court '  shall  re- 
^  mit  it  to  the  junior  Lord  Ordinary,  to  ie^igf  Mm 
'  heard  andprepared^  either  by  sl  ret^it  4o  onMC-- 
>  countant  to  exiwine  the  books  of  the  bankiTipt, 

<  and  to  report,  or  by  ordermg  condeac^fideuo^  and 

<  answers,  and  aBomnffaproqf^  or  by  sending  the 

*  proper  issues  to  the  Jury  Courts   >  The  ^acoeaa- 
'  tant's  report,  or  the  condescendence  and  answers, 

<  and  the  proof,  or  tiie  issues^  and  verdict,  toibe  re- 

<  turned  to  the  Court,  and  printed^  when .  coonsel 
'  shall  be  heard,  if  the  parties  require  it,  and  judg- 

*  ment  pronounced  as  aceords.' 

§  6.  in  petitions  and  complaints  agj^ipst.  magi- 
strates, jrc. 

It  is,  by  section  QQ.  of  the  act  of  sederunt,  enacted 
and  declared,  that '  petitions  and  conkplaints  agaSnst 
^  magi^atesj  or  officers  oftlie  law,  or  against  fnem- 
^  bers of  theCoUege  ofJusticeyfor  malversatu?n,  shall 
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^  ill  like  manner  be  ordered  to  be  served,  and  be  re- 

*  mitted  to  the  junior  Lord  Ordinary,  to  be  pre- 

*  pared  in  terms  of  the  act,  and  taken  to  report  on 

*  cases.' 

§  7-  Complaints  far  breach  of  interdiet;  or  con- 

t^pt  of  court. 

*  In  petitions  and  complaints  for  breach  ofinter- 

*  diet  or  contempt  of  court j  it  is  enacted  and  decla- 

*  red,  by  sect.  SO,  of  the  act  of  sederunt.  That  the 

*  petition  and  complaint  shall  also  be  ordered  to  be 

*  served,  and  be  remitted  to  the  junior  Lord  Ordi- 

*  nartfj  to  be  heard  and  prepared  in  terms  of  the 
'  act,  and  then  taken  to  rq)ort  on  cases  for  the 
^judgment  of  the  Conrt.* 

%  S^In  €^3plicatians  for  interim  warrants  in  seques- 
trations, or  rankings  /  or  for  getting,  up  bonds  of 
caution,  or  bonds  of  price>.  at^  the  like* .  .  ;  , 

The  Lord  Ordinary's  duty  is,  m  general^  limited 
'  to  that  of  inquiriiig  into  the  facts, .  aiid  reporting  tp 
the  Inner-House.  In  doing  this, .  his  Lordship,  jp 
general,  remits  to  the  clerk,  or  to  an  accountant,  or 
man  of  bosiaesBf  as  sttb-auditor^  upon  whose  report 
his  Lordship  report?  the  cause  to  the  Inn^r-Housej 
otii^eB  suckifiirther  oii^er  as  ipay  be  nescej^^afy  to 
dlearnptiie  facts  before  reporting.  , 


<    •      *        v»  ' 
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OF  PROCEEDINGS  IN  THE  INNER-HOUSE. 


CHAP.    I. 

OF  INNER-HOUSE  PROCEI^SES  THAT  ORIGINATE  IN 

THE  OUTER-HOUSE. 

§  1.  Process  €f  prmnng  of  Ihe  tetujr. 

The  Court  has  always  proceeded  with  great  cau- 
tion in  this  process.    The  summons  ought  to  contain 
not  only  a  full  narrative  and  description  of  the  deed 
or  writing,  the  tenor  of  which  is  sought  to  be  pro- 
ved, and  specify  the  co^tc^  amis»Am<»,— -€i«  some 
great  notorious  public  calamity,  or  intestine  rebellioii, 
or  Wai;,  or  riot,  or  fire,  or  shipwreck,  or  the  li&e«  Or 
some  special  abstraction,  or  destruction  of  the  writ, 
by  force  or  fraud,  or  by  some  blunder  or  mistake  ; 
and  establish  ^  prima  facia  case,  supported  by  a  re- 
levant averment  of  circumstances  capable  of  proof. 
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If  tlie  tenor  of  the  deed  can  be  made  out  by  a  scroU, 
or  copy,  or  by  collatei:aI  reference  of  other  existing 
deeds  to  the  deed  or  writ,  as  having  been  a  subsist- 
mg  document,  duly  signed^  executed,  and  delivered, 
the  parole  proof  will  not  only  be  more  readily  ad- 
missible, but,  as  corroborative,  will  in  most  cases  be 
eoneluaive. 

The  Court  take  up  the  case  iu  the  course  of  the 
summar  roB  as  soon  as  great  avi^i&dum  has  been 
made  by  the  Lord  Ordinary  in  the  Outer-House. 
Hie  practice  has  been,  when  opposition  was  made,  to 
order  defences  to  be  lodged,  and  parties  to  debate  ; 
when,  in  general,  a  special  condescendence,  prepa- 
ratory to  proof,  wag  ordered.  But  whether  ap- 
pearance was  made  or  not,  such  proof,  by  adminicles, 
or  otherwise,  as  tended  to  establish  the  tenor  of  the 
writ,  and  the  casus  amissianis  thereof,  as  well  as  that 
It  was,  and  ought  still  to  be  a  subsisting,  d)I]gBtory, 
imeancelled,  undischarged  writ,  behoved  to  be  ad- 
duced, to  warrant  an  effectual  decree. 

The  proof  was  sometimes  led  wholly  in  Court, 
where  the  witnesses  were  few  in  number,  and  the 
matter  important : .  But,  in  general,  it  was  done  by 
commission  ;  and  thereafter,  the  term  being  drcum- 
duced,  a  printed  prepared  state  toas  nuide  up^  con- 
taining the  proof,  parole  as  well  as  written,  and  the 
cause  heard  and  decided. 

It  is  now  enacted,  by  section  13.  of  the  act  of  se- 
derunt. That '  ata&form^  of  proceeding  shall  continue 
<  as  at  present,  except  that,  if  it  shall  appear  neces- 
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<  sary,  the  Court  may  direct  a  special  issue  as  to  par- 

*  tioular/ads  to  be  tried  before  the  Jury  Court ; 
>  the  issues  and  verdict  to  be  returned  to  the  Court 

«  of  Session  for  its  judgment' 

-  %  fi.  Process  of  aliment. 

This  cause  may  also  proceed  at  once,  in  the  coarse 
of  the  summar  roUj  as  soon  as  great  avisandum  has 
been  made  by  the  Lord  Ordinary  in  the  Outer-House. 
It  is  enacted  and  declared,  by  sections  SI.  and  S2. 
of  the  act  of  sederuntt  That '  the  defender  shall  give 
'  in  special  defences  as  at  present,'  and  '  that  there- 

<  after  the  counsel  shall  be  heard  on  any  preliminary 
'  defence,  such  as  the  liability  of  the  defender,  or 
'  objection  to  the  jurisdiction  of  the  Court,  on  ^ch 

*  the  Court  shall  give  judgment,  or  order  cases,  as 

<  they  shall  see  fit.' 

And  section  33.  provides,  That '  if  the  prelimi- 
•  <  nary  defences  be  repeUed^  the  counsel  shall  l&en  be 

<  heard  as  to  the  amount  of  the  aliment ;  and  if  the 

*  amount  of  the  fortune  of  the  defender,  and  the 

*  destitute  situation  of  the  pursuer,  be  admitted,  the 
'  Court  shall  modify  the  aliment. 

<  But  if  the  parties  are  not  agreed  on  the  above 

• '  facts,  the  Court  shall  order  a  condescendence  and 

'answers  to  be  given  in  and  revised,  and  thereafter 

*  shall  order  such  investigation  into  the  circumstances 

'  of  the  parties,  by  remit  to  an  accountant,  or  other- 

'  wise,  as  they  shall  see  fit.     The  report  of  the  ic- 

*'  countant,  or  other  proof,  to  be  reported  to  the 
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<  Court  for  their  judgment  on  the  amount  of  aliment 

*  to  be  awarded^  who  shall  hear  counsel  thereon,  if 

'  the  parties  de^re  it.* 

•  •  • 

3.  Process  of  cemo  bonorum. 

'  It  was  noticed,  when  treating  of  this  process 
under  the  head  of  Outer^House  proceedings,  that 
the  dilatory  defences  are  reserved^  in  most  cases,  fcnr 
discussion  along  With  the  merits,  in  the  Inner«House« 
Accordingly,  when  the  cause  appears  in  the  summar 
xo\[,  the  counsel  for  any  one  or  more  opposing  cre^ 
ditors  is  allowed  to  see  the  process  for  a  few  ^ays^ 
and  to  be  then  ready  to  object,  viva  voce,  to  thepro^ 
cess.  The  most  common  objection  'pleaded  was  of* 
ten  a  very  groundless,  as  it  also  was  a  very  vexatiooa 
one,  particularly  if  pleaded  near  the  end  of  a  session^ 
namefyf  That  all  the  creditors  had  not  been  called* 
On  this  head,  therefore^  the  act  of  sederunt,  sections 
36.  and  37-  provides,  *  When  objection  is  made  that- 
^  all  the  creditors  have  not  been  called,  t/ie  cbfector 
'  shall  come  prepared  with  a  list  of  the  persons  whom 
'  he  alleges  to  be  creditors,  and  not  to  have  been  call- 
'  ed ;  and  he  shall  not  afterwards  be  allowed  to  re- 
^  peat  the  same  objection  with  new  names/ 

<  The  bankrupt  shall  be  obliged  to  call  the  persons 
'  in  the  list  so  given  in  ;  and  if  any  qf  them  shall 

*  prove  not  to  be  creditors^  the  objector  shaU  f)e  found 
',  liaJbte  in  the  expense  qf  citing  them,  and  in  any 

*  other  expense  occasioned  by  his  obfection.' 

.    The  summcms  states  generally  the  nature  of  the 


e89p  3  hv^  wh^her  it  refers  to  a  siort  qprniiil  .^Mje- 
loeiwleiiee  to  be  lodged  at  insistiBig  or  not,  the  j^mctiee 
has  long  been  to  leave  the  details,  alone,  till  the  csuae 
came  into  court.  Indeed,  although  both  the  certi- 
ficate of  imprisonment  and  the  condescendence  were 
appointed  to  be  lodged  at  the  calling  cvf  tho  sum- 
9)oqs  in  the  Outer-House,,  it  is.  not  until  the  caime 
i^ppears  in  the  summar  roU  of  the  Xnn^r-House,  that, 
ifL  general,  either  the  one  or  the  other  is  lodged^ 
The  condescendence  gave  a  statement  of  the  pur- 
suer's misfortunes  and  losses,  and  was  accompanied 
with  a  list  of  his  efl^s,  and  of  the  debts  due  by^  wbA 
to  him.  The  pursuer  behoved  to  have  been  pre- 
viously; a  man^  in  jaily  and  the  process  could  not 
proceed  without  a  certificate  to  this  effi^ct,  under  die 
hands  of  a  Magistrate  and  the  keeper  of  the  priaon,  and^ 
that  he  was  detained  therein,  at  the  date  of  raising  and 
ttcecuting  his  summons.  It  has  however  been  found 
no  objection  to  the  process,  that  cfft^r  executing  the 
summons,  the  pursuer  was  liberated  of  conawt  of  the 
creditor. ;  for  his  right  to  the  remedy  of  a  cema  after 
a  month's  imprisonment  could  not  be  defeated  by 
subsequent  liberation,  under  such  droumi^tances^ 

The  condescendence  of  losses,  debts  due  by,  and^ 
of  the  debts  due  to,  and  means  and  effects  belonging 
tn  the  bankmpti  will  still  be  necessary  to  make  (Hit 
tkpvdnajbme  case»  whether  the  pi;ocesa  ia  opposed 
or  not^  and  it.  is  provided,  by  sections  94.  and  35  * 
of  the  act  of  sederunt.  That  in  discussing  the  merits 
of  the  cause,  '  the  parties  sIWL  be  hmrd  viva  txfice, 
*  as  at  present  ^  and  ifnofwrther  inquiry  appear  to 
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*  66  nmeeimary'^  die  Cosit  shaH  detafinine  the'  eouise 

'  But  if  the  Court  shall  find  it  necessary  to  ex- 

*  amine  into  the  case  tnort  parHadarfyf  they  shall 

*  order  a  condescendence  and  answers  to  he  given  in, 
^  in  wrUimff  odiy,  and  then  to  be  revised  and  print- 

*  ed ;  and  when  printed,  counsel  to  be  heard,  and 
'  the  Court  shall  then  give  judgment,  or  order  such 
'  proof  or  investigation  as  may  be  prqier/ 

If  the  pursuer  is  found  entitled  to  the  benefit  of 
the  proceis  of  ceMio,  his  next  step  is,  to  execute,  and 
lodge  in  process^  a  disposition  omnium  honorum,  and 
rdative  inventory,  in  favour  of  bis  creditors  in  general, 
or  of  a  trustee  or  trustees  chosen  by  them  for  their 
bdkoof,  making  over  all  the  funds  belonging  to  or  con- 
descended on  by  him.     This  surrender  he  must  con- 
firm by  his  great  oath  at  the  bar  of  court,  if  in  Edin- 
burgh or  its  vicinity ;  if  otherwise,  a  commission  may 
be  gvanted  to  the  Judge  Ordinary  of  the  bounds  with- 
in which  he  lives,  or  to  the  magistrates  of  the  burgh 
wliere  he  is  incarcerated,  to  tak/3  his  oath.      This 
^ey  must  do  incontinently ;  the  magistrates  of  a 
certain  sonihera  burgh  having  recently  been  severely 
censored  for  delaying,  near  the  end  of  a  session, 
to  execote  such  a  commission,  whereby  the  bankrupt 
was  unnecessarily  detained  in  jail.     The  terms  of 
this  oafthf  wfaidic  are  very  special,  are  contained  in 
t&e   acts  of  sedierunt,  8th  Fetiruary  1688,  and  18th 

July  1751. 

uftuDeieDtly,  a  certain  habnt  or  badge,  called  the 
Jt^yttHn^'r  (ii  e.  bwkruptfs)  mit  or  habits  was  ordiun- 
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ad.ta.he  worn  by  persons  who  obtained  die  benefit  of 
this  procQSS.  The  description  of  this  habit  is,  *  a 
<  xoat  and  upper  ffarment^  which  ir  to  cover  their 
^  cbaihMi  body,  and  arms,  whereof  .tihe  one  ha^is 

*  tUP  he  yellow,  and  the  other  haffqf  a  brown  cobwr, 

*  and  a  cap  or  hood,  %ohich  they  are  towearon  their 

*  head.*  The  older  statutes  provided^  that  i£  not 
specially  di^ensed  ^ith,  the  bankrupt  should  con-* 
stantly  wear  it»  under  pain  of  forfeiting  the  bene^ 
fit  of  his  decree.  It  is  still  in  the  power  of  the 
Court  to  ordain  it  to  be  worn  $ ,  and  in  some  very 
bad  case  the  power  might  perhi^  be  exercised. 
But  when  the  pursuer's  oath  is  taken,  or  is  reported, 
his  counsel,  in  one  and  the  same  breath,  craves  the 
Court  to  decern  in  the  cessio,  and  '  to  dispense  mA 

*  the  habit*  But  it  is  material  to  notice,  tbat  if, 
through  hurry  or  through  inadvertency,  the  habit  is 
not  specially  dii^nsed  with,  the  debtor  is  liaUe  to 
ijftcaroeration,  notwithstanding  his  decree  o£  cessio,  as 
often  as  he  shall  be  found  abroad  without  it* 

Much  hardship  is  sometimes  imposed  upw  a  pur« 
suer  of  a  c^^^o  by  obstinate  vindictive  creditors,  par- 
ticularly at  the  end  of  a  session ;  for  if  there  is  not 
time  to  discuss  the  merits  of  the  cause,  or  to  go  in- 
to a  proof  of  the  condescendence,  the  pursuer  may 
be  under  the  necessity  of  lying  in  jail  during  the  de- 
pendence. If  at  the  end  of  a  summer  session  this 
occurs,  the  pursuer  must  lie  in  jail  during  the  autumn 
vacation  of  four  months,  unless  some  relaxation  tattes 
place.  It  is  usual,  therefore,  for  the  pursuer  to  apply^ 
by  petition  to  the  CoOrt^  to  be  liberated  durfi^  tbe 
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vaeatSon,  upcm  fittding'  security^  to  some  feaaotaaUe 
amount,  tliAt  he  fltedl  return  to  prison  against  tlie 
meeting  of  the  Court  in  NoTeiober  foUowkig.     In 
this  VTB^y  the  pursuer  not  only  obtains  his  liberty  for 
a  seascta,  but  he  has  the  opportunity  of  attending 
the  proof  of  his  case  in  person,  a  matter  ahvays  df 
great  importance  Vi^en  facts  and  cireumstances  are 
td  be  ducidated  and  expisoated.     This,  however,  in 
generd,  cannot  be  obtained  without  the  consent  of 
the  opposing  creditor-incarcerator,  hoirerer  odious  his 
unreasonable  opposition  may  q>pear. 


CHAR  II. 


OP  PROCEDURE  IN  ra£  INNER-HOUSE,  IN  CAUSES  THAT 
COME   BT    RECLAIMIMO  NOTE,  OR   ON  REPORT  OF 
*  THE  IIORD  ORDINARY,  PROM  THE  OUTfiR-AOUSB. 

$  1.  Reclcnminff  nates  againgt  decrees  in  absence, 

or  by  defcpuU. 

These  were  already  adverted  to  when  treating  of 
decrees  in  absence^  and  by  defatdt.  The  note  may 
be  in  writing^  (not  printed,)  unless  some  very  special 
case  is  to  be  made  out,  to  entitle  the  party  to  a  re- 
call  of  the  decree,  without  previous  payment  of  ex- 
penses, and  lodging  the  paper,  or  obeying  the  order, 
in  default  of  which,  the  decree  complained  of  has 
t>een  pronounced.    In  such  special  cases  the  note  must 
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be  printed ;  and  whetller  written  or  printed,  the  re* 
ckdming  note  must  be  duly  intimated  to  the  agent 
Sac  the  opposite  party.  In  all  tiiese  eases,  the  party 
will  be  reponed,  and  the  canse  remitted  to  the  Lord 
Ordinary,  as  soon  as  the  condition  is  purified.  But 
although  the  note  to  be  r^ned  against  a  decree  m 
absence  may  be  presented  any  time  b^bre  extract^ 
the  reclaiming  note  against  a  judgment  by  default, 
€^ierpaartieshawjcined  issue^  and  defences  havebeen 
lodgedf  must  be  given  in  within  the  reclaiming  days 
specified  in  next  section, 

§  S.  Reclaiming  nUes  against  interlocutors  or  de- 
crees in  foro. 

If  the  interlocutor  complained  of  has  been  pro- 
nounced in  a  process  that  depended  before  the  1 1th 
Norember  1825,  and  in  which  the  record  has  not 
been  made  up  agreeably  to  the  statute,  the  reclaiming 
note  will  be  printed  in  the  same  form  asnd  manner 
as  if  the  record  had  been  made  up.  On  .this  head, 
sect.  18.  of  the  statute  enacts,  when  *  any  interlocu- 
'  tor  shall  have  been  pronounced  by  the  Lord  Ordi- 

*  nary,  either  of  the  parties  dissatisfied  therewith  shall^ 

*  be  entitled  to  apply  for  a  review  of  it  to  the  Inner^ 

*  House  of  the  Division  to  which  the  Lord  Ordinary 
'  belongs ;  provided  that  such  party  shall,  withm 
'  twenty-one  days  from  the  date  of  the  interlocutor, 

<  print  and  put  into  the  boxes  appointed  for  reeei- 

<  ving  the  papers  to  be  perused  by  the  Judges,  a  note 
^  reciting  the  Lord  Ordinary's  interlocutor,    and 


<  pmying  the  Court  to  alter  the  same  in  whole'inr  in 
'  pirt/ 

And  the  relative  act  of  sedenmt  pravidest  tbat  m 
ligtf  ^  the  record^  the  party  who  reclaims  afaall,  at 
the  same  time,  ^  print  and  box  the  memoricJSf  w 

<  rqpreMntation  and  answers^  if  any,  on  which  the 
'  interlocutor  complained  of  proceeded/ 

9dfy^  If  the  record  has  been  made  np^  by  means 
of  the  summons  and  deiences  only,  or  by  these  fol- 
lowed by  a  revised  condescendence  and  revised  an- 
swers, accompanied  with  relative  notes  of  pleas  in 
law^  the  same  section  provides,  '  That  the  party  so 

*  apj^ying  shall,  along  with  his  note  as  above  direct- 
'  ed,  put  into  the  boxes  printed  copies  of  the  record 

*  as  autlmittcai;ed/ 

Sdfyp  '  If  the  imburlocutor  of  the  Lord  Ordinary 
^  shall  hape  been  pronounced  on  oasest  the  party 
'  applying  for  a  review  shall,  al<mg  with  the  note 

*  as  above  directed,  print  and  put  into  the  boxes 
'  the  caaes  which  have  been  before  ihe  Lord  Oidi- 

*  fiary/ 

In  all  of  these  predicaments  regarding  decrees  in 
ybt(H  it  is  loiacted,  by  the  same  sect.  18,  ^  That  the 
^  party  redaimilig  shall,  at  the  same  time,  give  notioe 
'  of  his  application  for  review,  hy  delivery  of  six  co- 
'  jpies  of  the  note  to  the  known  agent  of  the  oppo- 
^  site  party%' 

AaA,  it  is  declared,  '  That  it  shall  in  no  case 

*  b^  competent  for  either  party,   from  and  ailer 

*  tlie  said  11th  day  of  November,  to  bring  any  in- 
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*  terloqutor  of  the  Lco'd  Ordinary  under  review  ^of 
'  the  Innav  House,  by  the  form  of  reclaiming  jpi^ 
^  Hon  as  now  in.  use,  but  only  in  the  mode  thus.^- 

*  reoted/  .  .  . 

■ 

§.  3»  flow  reclaimingt  notes  are  to  be  disposed  of  in 

the  Inner^House. 

It  is  proyided  by  section  6.  of  the  act  of  sederunt, 
«  That  when  recUiming  notes  are  given  in,  accam^^ 

*  nied  with  casest  or  with  a  copy  of  the  record^  the 

*  same  shall  be,  at  first,  merely  moved  as  sngle  bills 
^  are  at  present,  and  immediately  ordered  to  the.l99i^ 
'  rem  ;  and  shall  then  be  put  out  on  the  shaart  roB^ 

*  or  sifmmar  rojl,  as  the  case  may  be,  ao  t^  the 

<  Court  may  have  time  to  peruse  the  cases,  or  the 

*  record,  and  the  parties  to  instruct  their  coupsel/ 

.    Sect.  18.  of  the  statute  further  provides,  <  That  the 

<  Inner-House  shall  have  power>  before  proQeed^ 

*  to  decide  the  cause  (where  cases  have  not  already 

*  been  ordered  in  the  Outer-House,) .  to  appoi9t 

<  parties  to  prepare  and  print  cases  ;  and  whether 
^  cases  have  been  sent  from  the  Outer-House,  or  or- 
^  dered  in  the  Inner- House,  the  Court  shal^  allow 
'  counsel  to  be  heard  befcnre  giving  judgment  in  the 

*  cause/ 

§  4.   The  order  in  which  counsel  shcdl  he  heard. 

By  sect,  1 .  of  the  act  of  sederunt,  it  is  enacted  and 
declared^  *  That  in  order  to  give  more  time  forcpun- 


* 

^  set  to   attend  tile  TuOvA^  OMiiiary  iri  '|)!r^paWAg 

<  catisbs  in  the  Qlut^-House,  the  two  IMTisionsr  of 
^  the  Inner-Hoiise  shall  riot  meet  tiU'eleTeii  (/clock/ 

Sect.  8.  of  the  act  of  sederunt  enacts  and '  de- 
dares.  That  ^  when  causes  come  forward  in  the  short 

*  or  summar  roUj  to  be  advised^  no  delay  shall  be 
^  granted  on  account  of  the  absence  of  counsel  or 
^  agent,  except  in  the  case  of  uneocpected  ctnd  necea^ 
^galry  absence  J  and  then  only  for  such  short  time  as 
^  mky  be  necessary  to  instruct  other  counsel  or  dgdnt.' 

It  IB  further '  provided  by  sections  9.  10.  aiid  11. 
of  the  act  of  sederunt,  That  *  in  hearings^  whether 

<  on  the  record,  or  on  cases,  only  one  counsel  on  ectch 

*  side  shall  be  all<^wed  to  speak,  exc^t  by  a  special 

*  order  of  the  Court. 

'  When  one  counsel  on  each  side  is  to  be  heard,-  the 
«  counsel  fdi^  the  petitioner,  if  on  reclaitnfng  note,  or 

*  for  the  purser,  if  on  report,  to  be  first  heard;'  then 

*  the  coimsel  for  the  respondent  or  defender,  and  then 
^  the  counsel  for  the  petitioner  or  pursuer  to  be  allow- 

*  ed  ft>  reply  f  if  he  finds  it  necessary,  confining  him- 

*  self  strictly  to  the  proper  nature  of  a  reply.     *  ' 

*  If  two  dofimsd  on  each  side  are  to  be  heafd,  the 

*  order  of  speaking  to  be  as  now  practised;  the  peii- 

*  tioner  or  pursuer's  counsel  always  opening.'  *' 

Perhaps  it  is  proper  here  to  notice,  that  the  term 
hearing^  as  thus  employed,  does  not  mean  a  hearing 
ith  j)resence,  but  merely  such  a  viva  voce  debate,  as, 
uixder  the  old  ibrms,  frequently  took  place  in  the 
short  roll.     It  is  a  mere  viva  voce  debate,  instead 


)¥eU  as  from  tlM  Cmb  pftyribk^bitiij^  te^fmid  fiir  its 

,  Tli^  beltings,  «r  i^^Me%  mllf  lun^«!FVi^  tigr.  m 
^B»ea|]«.  imperadde  the  heariDg^.in  >preieBq9»  ijrlifnvii^ 
^he  difficulty  and  ipsportaiiccf  of  a  (^m  iBffmt  of  livr^ 
fg  a^oerai  preoedwt»  pMl  ro^pwe^tb^neai^^c^. 

If  tbe  lieiciiJig  shaU  hare  tal^u  flaee:  iipoii.<A0  f^ 
X^O^  and  ^  after  heal^g  Qomiael».  ca^ett  urtwfmfitd 
*lfy  f^  Cour^,  t^  time  for  giving  them/in  4uillrl)e 
*  jeremptorily  fixed  by  the  interlocutcr,  wd  no  rpipr 

<  rogation  shall  be  granted,  exc^  for  tfae.i^Kf 

<  i^ause/  i.  e.  M6  uMsspeGted  omd.,  n^oessarif  ^^$i^fioe 
ofcoum^l  or  a^nt^  wd  th^,oi(iJly  ^r  sitoh^dli^ 
time  as  may  be  necessary  to  in^t;n]pt  otbers.,  ..  , 

The  aflt  of  Parliament,  sf^t*  18L  prpi(i4e^  *  That 
.<  in  fll  causes  before  pronounpjbQg  j\idgB9e|Eit,  it  shidf 
'  be  in  the  power  of  the  Court  to  order  aiii  .ai^puaent 

<  by  counsel,  as  often  as  they  see  fit^  and  on  ithe 
'  whole  or  on  such  parts  of  the  cause  as  shall  seem  tp 
'  the  Court  to  require  further  ai^gOBAent/  In  muson 
with  this»  the  fefadve  act  of  sederuat  pr0vide8»  «ec6oi^ 
IS.  with  reference  to  the  hearing  on  the  reoord  or 
cases,  \Utko  Court,  shall  cfdl  for  e3(p]an«tiQn ^  finy 
'  point  at  t/fe  timet  ^  or  shall  order  a  r^earii^  .OOflwy 
/.point  a^a.^i/a<7^  tifWf  the  Court  may  w^Jher  oitbor 
/  party's  counsel  to  open,  as  they  slifjl  see.  cauae^j^j  K 

...  .  •        '    •    »  » >*-f. 

r  ^ 
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Krom  tbe  ^detail  of  pfoeeforein  iheOoter-Hbtti^, 
it  will  harre  beim  obBenred,  thit  miless  wbere  some 
wtisuf  ftpoft  of  bh  tMuxcntcd  potTit  by  a  Loiid  Oi^- 
^iBiify  taikeB  place,  in  the  manner  provided  for  by 
ieet«  19.  of  the  statate,  and  sect.  5&  of  the  relative 
«t  of  aademnt,  (as  to  which  also  the  Court  nay  di- 
fteet  eases  to  Jbe  prepwed,)  the  cause  must  alwliys 
come  from  the  Otiter^House,  for  the  consideration 
of  the  IimeiwHou8e»  with  a  conipiete  record,  tio^ed 
wiAcoBes. 

,And  sect.  -flOL  of  the  statute  provides,  that  when 
the  cause  'riiaH  eome  to  be  advised  by  the  Court  on 
cams  prepared  in  consequence  of  <$uch  oitler,  «r  on 
eases  prepared  by  order  of  the  Inner-Hoiise,  the 
Conrt  duJl  give  counsel  an  opportunity  of  being 
haar^  before  proceeding  to  judgment* 

The  form  of  cases  has  been  already  fuily  exphin- 
ed. 

§  6.  Form  i^  revised  condescendences  in  the  Inner- 
House. 

If  the  record  shall  have  been  concluded  in  the 
Outer-House  by  the  summons  and  defences  only,  tbe 
Inner-Hoine  may  find  it  necessary  to  order  ^  eon- 
deflcendence  and  answers,  and  thereafter  cases.  They 
may  have  to  do  the  same  thing  in  causes  that  originate 
in  the  Inner-House.  It  is  therefore  provided  by  the 
set  of  sederunt,  sect.  S8.  '  That  in  oB  causes,  after 

3e 
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*  ^  C(mde$oefukno0  and  an^wen  haife  ^been  revhed 

*  and  finaUy  adjusted  for  the  ree<ird,  tkey  shaU  be 

*  pri$Ued9  eitker  in  double  columns  on  ike  MtMep&ffe, 

*  fio  aa  that  the  anaww  to  each  article  shall  be  o|^o- 
'  site  to  the  corresponding  article  of  the  condescen- 

*  dence,  or  each  anewer  shaBJbllow  andbeeu^foin' 
^  edtothe  article  of  ibe  condescendence  to  which  it 
^  relates.  And  this  shatt  be  done  by  the  offentjbr 
^  the  party  who  gives  .in  the  condescendence^  and  at 
'  the  expense  of  such  party  in  ^  first  instance^  re- 
'  eermng  the  question  as  to  the  ultimate  expense  to 
'  the  determination  of  the  Ordinary  or  the  Court.' 

And  by  section  S9«  it  is  further  enacted  and  de- 
claredy  <  That  the  revised  condescendence  and  Of^ 

*  swers^  as  finaUy  oiffusted^  shaU  ie»  in  all  casps, 
'  cong^lete  papers  in  themselves,  not  bearing  refe- 
'  rence  to  any  previous  paper,  so  that  the  G)urt  may 
^  have  the  whole  averments  before  them  m  the  most 

*  distinct  and  precise  form/ 

§  7*  Of  hearings  in  presence  btfore  either 

Division. 

These  will  still  continue  to  be  had  recourse  to  by 
either  Division  of  the  Court,  wherever  a  difficult  and 
important  cause,  or  a  new  and  general  point  of  law, 
calls  for  that  solemn  and  deliberate  mode  of  discus- 
sion. In  that  case,  tioo  counsel  on  each  side  will  be 
heard  as  heretofore. 


S  8«  Thelnmr-BsHm^jiiidgimnt  nust  dglernlim 
the  quesHtm  o/eoipenseSf  an4  isftacA. 

But  seet.  SI.  of  the  rtstute  enaets,  <  That  the  In- 
'oer-House  shall,  in  deciding  the  cause,  also  de- 
^  termine  the  matter  of  expenses .;  and  the  judgment 
^  pronounced  by  the  Inner^^House  shall  in  all  causes 
*  ^ftnaJt  in  tiie  Court  of  Seawm,^ 


tionSf  and  hearings  before  the  wjiole  Court. 

It  is  provided,  by  the  statute,  section  2S.  *  That 
in  order  to  preserve  uniformity  in  the  decisions 
of  the  Courtj  and  to  settle  doubtful  questions  of 
law  tehich  may  arise,  the  Judges  of  either  Divi- 
sion  may,  in  all  causes  in  which  the  Judges  of  the 
Inner-House  shall  be  equally  divided  in  opinion,  di- 
rect the  cause  to  be  judged  either  by  the  Inner- 
Souse  Judges  of  both  Divisions,  or  by  the  whde 
Courts  includinff  the  Lords  Ordinary  ;  and  in 
such  cases  as  it  shall  appear  to  them  advisable  to 
have  any  question  occurring  before  them  settled  by 
the  judgment  of  the  whole  Court,  the  Judges  of 
either  Division  may  order  that  such  matter  shaUbe 
%eard  before  the  whole  Judges  ;  and  judgment  shall 
in  all  causes  be  pronounced  according  to  the  qpi- 
nion  of  the  majority  of  the  Judges  present ;  and 

* 

the  interlocutor  shall  bear  to  be  the  judgment  of 
the  Division  before  which  the  cause  depends,  after 
consulting  with  the  other  Judges.' 


4S8       PROCEDfntE  IK  THE  INKEtt-UOUBE      [TiTi  Vn. 

The  immediately  fbllomilg  senctioa  iyf  tiie  statute 
(fK4.)  sets  forth :  And  whereas^  by  the  tuA  48. 
Greo.  III.,  cap.  151,  <  the  Judges  of  either  Divirfoti 
^  are  empowered  to  require  the  opinioDs  of  the  otik^ 

*  Division,  upon  que^ufns  ^taied  in  'itfiting  ;  be  it 
'  enacted,  That  they  may  on  such  occasions  also  be 

<  entitl^ed  to  re^furire  the  opinion  <fthe  peifmantfUt  Or- 

*  dinaries  ;  and  the  judgment  to  be  pronoimcfed  in 
'  the  cause  shall  be  according  to  the  opinion  of  the 

*  mcQarity  qf  aU  the  Judges  so  consuUed^  and  sfaaO 

<  bear  that  it  is  the  Judgment  t>f  the  Diyision  be- 
'  fore  which  the  cause  depends,  after  consulting  with 

*  the  other  Judges.' 


CHAP.  III. 

OF  PROCEDURE  IN  CAUSES  THAT  ORIGINATE  IN  THE 

INNEIUHOUSE. 

§  1.  SequestrcOums  under  the  ha/nkhJtpt  act. 

These  seiquestrations  are  awarded  upon  the  peti- 
tion oif  the  bankrupt  himsdf,  with  concurrence  of 
one  or  inorie  creditor  or  creditors  to  ihe  extent  re- 
quired by  the  statute  ;  or  by  creditors  to  the  requi- 
site extent,  whether  the  bankrupt  concurs  or  not. 
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Tk^  #d0iit  Q^  no  deky»  for  ev«n  a  day  ia  of  impor- 
tance. The  Lord  Ordinary  on  the  JBitts  has  there- 
forei  th^  whole  powers  of  the  Court  delegated  to  him 
m  vacation,  reeesst  aiid  such  days  or  time  as  the 
CfHUt  are  not  sitting.  The  course  of  undue  prefa- 
rmce.19  is  ^topped  by  the^r^^  deliverance  on  the  pe- 
tition^ whether  by  the  Lord  Ordinary  on  the  Bills, 
or  by  the  Courtt  if  sequestration  shall  then»  or  in  the 
omw^  pf  that  i^lication,  be  afterwards  awarded* 
UpQQ  a  Mcodday  in  time  of  session,  for  example,  it 
leay  be  necevsftry  to  get  a  deliverancet  F^  this  pur- 
pfne,  th^  p^titiout  af^r  hemg  fee-fundedi  and  lodged 
in  th^  offioe  of  one  of  the  Pripeipal  Clerks  of  Session* 
Ifm  be  laid  before  the  Lord  Ordinary  on  the  Bills» 
who  will  pronounce  a  deliverance^  appointing  it  to  be 
pftnted  aiid  boxed }  or  some  such  order,  according 
to  Gircmastancea* 

The  petition  must  be  aocompanied  with  the  grounds 
of  4^  of  the  oreditors  parties  to  iU  an  path  of  verity 
to  the  debt»  and  to  their  b^liaf  that  the  bankrupt  is 
%  peinoi^  unthin  the  desoriptiou  of  those  specified  in 
the  wt»  as  capable  of  b^ing  seqitestratadt  and  not 
wittdn  tbe  ^xoeptions,  A  sgned  ipaQdate  by  the 
peMtiweri  must  also  be  produced*  If  the  bankrupt 
dofls  not  concur*  the  &rst  interlocutor  will  af^pint 

1^  ps^UkiOi  to  be  intiapated  to  himi  tbait  he  ma^ 
9W9m  tito  fMm  withpn  sui^h  pnnod  w  s|mU  be  fixed 
1^  ihf  jitfieirloeiitor,  and  sh^  cahs^  why  sequestration 
9il£^n0t  to  b9  awarded-  If  he  eoncufs*  or  does  not 
^^pofte  at  all*  or  not  supcessfuily,  interlecntor  of  se- 
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questration  will  be  pronounced,  specifying  tlie  place 
and  times  fixed  for  meeting,  to  choose  an  interim  Ac- 
tor and  a  trustee,  which  must  be  duly  intimated  in 
the  minute-book  and  Edinburgh  Gazette.  All  thi^  it 
is  the  duty  of  the  agent  to  attend  to,  and  also  to  take 

4 

care  that  the  petition  and  deliverance  of  sequestra- 
tion are  forthwith  duly  recorded  in  the  register  of 
inhibitions.  It  will,  in  most  cases,  be  necessary  also 
to  borrow  and  transmit  the  grounds  of  debt  to  tiie 
party,  to  enable  him  to  vote  for  factor  or  trustee. 

The  appointment  of  the  interim  /actor  need  not 
be  confirmed  unless  in  cases  of  competitioa  for  the 
office.  But  no  time  should  be  lost  in  getting  the 
nomination  of  the  trustee  confirmed  by  the  Omt 
On  this  head,  sect.  21.  of  the  act  of  sederunt  de^ 
clares,   *  That  petitions  for  confirmation  of  interim 

<  factor  or  trustee  shall  be  given  into  Court  as  at 

<  present,  except  that  it  shall  no  longer  be  neces- 

<  sary  to  quote  verbatim  the  clauses  of  the  act  fbund- 

*  ed  on,  but  merely  to  refer  to  the  act,  and  the  num- 

*  ber  of  the  sections.'  But  great  care  should  be 
taken  to  describe  correctly  any  heritable  property  be- 
longing to  the  bankrupt  in  the  petition,  and  to  pray 
specially  for  its  adjudication ;  because  the  act  of  con- 
firmation, when  regularly  and  properly  deduced,  is  a 
special  as  well  as  general  adjudication.  Further,  the 
agent  should  take  care  that  the  extract  adjudication 
is  duly  recorded  in  the  register  of  abbreviates ;  and 
that  the  trustee's  title  is  completed  by  infeftment  in 
all  subjects  that  admit  of  it,  with  as  little  delay  as 
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pos^ibla  IVejferencep,  by  way  of  retention  of  rents, 
have  sometimes  been  the  consequence  of  neglect  in 
these  particulars. 

Some  notice  was  already  taken  of  the  procedure 
when  a  competition  for  the  office  of  interim  factor  or 
trustee  occurs ;  or  when  other  operations  under  .the 
statute  are  objected  to.  It  does  not  seem  necessary 
to  be  entering  more  at  large  into  the  various  proceed- 
ings that  may  arise  in  the  course  of  a  sequestration  ; 
for  these  will  be  found  defined  in  tl^e  bankrupt  act  it- 
self, by  which  all  concerned  will  do  well  to  be  guided. 

'  §  2.  Seguestraticn  of  an  heritable  estate. 

Tliis  process  is  in  general  incidental  to  some  com- 
petition of  rights,  or  to  a  depending  process  of  rank- 
injg  and  sale.     It  cannot  be  awarded  by  the  Lord 
Ordmiary  oh  the  Bills  j  nor  will  the  Court  even  receive 
any  petition  for  sequestration  after  the  SOth  Februa^ 
ry  in  the  winter  session,  or  after  the  25th  June  in 
the   summer  session,   or  within  the  Jive  sederunt- 
days  immediately  before  the  Christmas  recess.     An 
heritable  creditor^  or  other  party  materially  interest- 
ed in  the  rents,  may  apply  for  sequestration.     It 
should  be  intimated  to  such  parties  as  have  an  inte- 
rest  in  the  matter,  and  to  the  proprietor  or  compe- 
ting proprietor.     The  Court,  as  a  matter  of  course, 
orders  the  application  to  be  intimated  for  eight  days 
by  the  ininute-book,  and  on  the  walls  of  the  house  ; 
aiid  where  there  is  a  depending  process  of  sale,  this, 
with  intimation  to  the  agents  in  the  sale,  may  be  suf- 


fldtnt.    The  ddiwrsBce,  aftar  intiBMfcioii,  will  be^in 
sQBi0  floeh  tenos  as  the  fdlcfifiBg : 

The  Lords  having  beard  this  petition^  they  sequatrate 
the  lands  and  estate  within  mentidned,  which  belonged 
to  the  deceased  A.  B.  (or  belonging  to  the  petitioner, 
or  to  C.  D.)  whereof  a  sale  is  depending  in  this  Court; 
and  remit  to  the  Lord  Eldin,  Ordinaiy  in  the  ^e,  to 
name  a  Ikctor  thereon,  with  the  nsual  powers;  the 
««d  fiu4ar,  befoie  «stmt,  ilndiiHi;  CMili<»  id  ttraii  «f 
the  act  of  sederunt ;  and  with  power  to  hia  Lotdikplo 
do  therein  as  he  shall  see  causcw 

If  there  is  a  competition  for  the  office  of  judidal 
factor^  the  Lord  Ordinary  may  appoint  a  time  and 
place  for  the  creditors  to  meet  and  choose  one.  II 
will  be  his  duty,  when  his  nomination  is  confirmed, 
to  find  caution,  and  to  regukte  hia  oonduet  thxioi^ 
out  by  the  acts  of  sederunt  in  that  behalf*  If  the 
interlocutor  of  sequestration  contains  any  special  di- 
rections as  to  the  application  of  the  rents,  or  «  part 
of  them,  in  the  payment  of  annuities,  or  the  like,  the 
factor  will  of  course  act  accordingly. 

If  the  interlocutor  of  the  Court  sequestrating,  u 
silent  as  to  the  application  or  division  of  the  rents  or 
fimds  sequestnted,  and  does  not  authorise  the  Lord 
Ordinary  to  divide  or  apply  the  same^  no  division  <if 
thein  can  be  made,  nor  any  interim  warrant  Dr  de- 
cree for  payment  of  t^em  granted,  unless  upon  li 
incidental  petition  to  the  CSourt,  which  moai  be  iiAt 
inited  in  like  manaef  as  the  petition  for  seqjtteftm- 
iiim  itself,  when  it  will  be  mpitUHl  to  the  Xaect' Or- 


qiolb.  lit.]       AFpanrncjBBnD  op  rvrom^  ka      %0» 

dmtfytotlie'aale,  ortotii^ijiiiiiiyr 

inquire  into  the  facto  .and  to  joepott^  befere'the  Gmnt 

will  grant  the  warrant. 

$  3.  Appamtment  of  a  tutor  or  curator  ad  litem. 

Upon  a  petition  for  the  purpose,  the  Cpurt  would^ 
no  doabt,  upon  cause  shewn^  i^point  a  tutor  or  Q\mu 
tor  ad  Utem^  But  in  general  a  petitioii  cannot  be 
aeoeaaary  j  fer  whenever  parkiea  are  in  snob  a  predi* 
cttoeiit  aa  to  reqfoure  it,  by  the  conflicting  interesta 
of  the  pupil  and  his  natural  guardian,  or  the  13te»  the 
Court,  if  a  process  ip  depending  in  the  Ihner-Hoiise, 
or  the  Lord  Ordinary,  if  it  depends  in  the  Out(ir#- 
Hoiiae,  will  appoint  a  tutor  or  cvrator  ad  liktfi. 
The  interlocutor  may  be  in  some  such  terms  as  theae.: 


^,  nominate,  and  appoint  A.  B.  to  be  tutor  ad  heme 
KiiM  (or  curator  ad  hone  lUem)  to  C  D* ;  and  the  said 
A»  B>  h&jog  present  at  the  bar,  accepted  of  the  said  €£- 
fice,  a^d  gave  his  oath  de  JIdeli  ^dmbiitiiratkm^  fjfiW 
aococdin^y*  >,.•.> 

i 
5  4.  Afpfnntmenfqfa/actor  locottitorisj  or  qfa 

curator  bonis  ;  or /a^^or  looo  absentia. 

'  TIm  diflfera  from  the  office  cf  tutor  or  coiatotfi^ 
lie^m  in  thia  respect,  that  intromiasion  by  tho'ftotot 
with  the  pupil  w  minor's  efiects  is  implied,  and  of 
eouKWB'  caution  must  be  found.  In  most  cases  the 
next  of  hitt  ob  both  aides  will  concur  in  the  appliaa# 
tioiit  and  in  the  nomination  of  a  fit  person  to  befto* 
tarJboo  liiftmw  to:  a  nuinli  or  curator  Aatitf.  cur  ftotor 
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looo  abtentiSf  and  in  that  case  the  usual  intimatioii 
by  the  floinuteJiooky  end  on  the  iroUsy  will  be  snffi- 
dent* 

But  in  the  case  of  an  application  £ur  a  cunxtar 
b&ms  to  an  in^becUe  or  disabled  person^  h  seems 
proper,  Istf  That  the  certificates  of  medical  p^wns 
be  produced  with  the  petition,  or  at  least  along  with 
the  execution  of  intimation.    2ei?,  That  besides  inti- 
mation on  the  walls  and  by  the  minirte*book,  th^  pe* 
titi(m  should  be  served  on  the  ottered  disabled  person 
himself^  and  on  any  of  his  next  of  kin  who  do  mt 
concur  in  the  application.     In  some  cases  an  inves- 
tigation has  been  made  by  a  select  number  of  the 
Judges ;  and  in  others  an  investigation  has  proeoed- 
ed  before  a  Lord  Ordinary,  under  a  remit  from  the 
Court,  to  inquire  and  take  evidence  as  to  the  state  of 
the  person's  health,  and  to  rqport.    This  course  was 
followed  in  the  cases  of  Kirkpatrick,  June  1777> 
Gordon,  9th  August  1775 ;  Bennet,  10th  August 
1775,  and  Kirkpatrick,  5th  March  1778.    The  in- 
terlocutor may  in  this  case  be  in  these  terms : 

Remit  to  this  week's  Ordinary  in  the  Outer-Honse,  (or  to 
the  junior  Lord  Ordinary,)  to  take  such  evidence  as 
shaU  be  offered  to  him,  with  regard  to  die  state  sod 
condition  of  the  above  X*  Y« ;  and  to  report. 

The  interlocutor  nominating  9^  factor  loco  tutorisj 
is  in  the  following  or  similar  terms  : 

The  Lords  having  resumed  consideration  of  thu  petitii^ 
and  of  the  intimation  thereof,  in  terms  of  their  former 


J 


C^F.  IIlO        FACTOR  LOCO  TUTORIS,  kc.  4f^ 

deliverance,  tfaej  nominate  and  appoint'  the  within^ 
Signed  A.  B.  to  be  factor  tocoiitkftU  to  thia  said  C.  D. 
and  £.  D.  during  their  respective  pupillarities,  or  nii-> 
til  diis £ictoiy  be  Tecalled,  with  the  usual  powers;  the 
aatd  A.  &»  before  extract,  finding  eautiona  in  lerma  of 

the  act  of  $edermit 

•  •         •  * 

An  unmarried  woman  has  sometimes  been  appoint- 
ed factrix ;  but,  1st  February  1 81S,  the  Court,  on  pe- 
tition of  Mrs  McNeil,  refused  to  appoint  a  married 
woma]k  curator  doni^  to  her  husband  in  a  state  of  de- 
rangement. Indeed,  a  married  woman  requires  the 
authority  of  her  husband,  or  of  some  special  curator, 
to  act  even  in  her  own  concerns. 

The  deliverance  upon  these  applications  will  al- 
ways vary  according  to  the  nature  of  the  appointment. 
In  the  ease  of  an  absentee,  these  words  may  be  em- 
ployed: 

Nominate  and  appoint  A.  B.  factor  loco  dbsenJUsj  for  the 
within-designed  E.  (or  upon  the  estate  of  E.y  during  his 
condnuance  abroad,  or  until  proper  powers  shall  arrive 
from  Urn;  tibe  said  A.  B.,  before  extract,  finding  cau- 
tion in  terms  of  the  act  of  sederunt. 

If  the  state  of  the  subjects  to  be  taken  charge  of^  or 
the  cixcumatances  of  the  individualB  interested  there- 
in,  are  such  as  torequire  ^edalorunusual  powers, 
these  must  be  set  forth  in  the  petition ;  and  the  de- 
liverance  will  bear, 

Ncxminate,  &c.  on  the  subjects,  and  for  the  purposes,  and 
with  the  powers  mentioned  in  the  petition,  and  with  th^ 
otIi€^  usual  powers. 

In  the  ca^e  of  a  natural  child,  where  there  can  be 
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90  tutor-at-Uwt  no  nearari;  agnat«»  the  Coiut  willi 
upon  a^pplieiitioDf  appoist  a  ettintor.  Ih  tlie  C$90  of 
O.  Y.  W.  19th  February  1818,  the  Court,  after  due 
mve8tigati(m,  appointed  curators,  by  an  interlocutor 
in  the  following  terms : 

Having  resumed  consideration  of  this  petition,  with  the 
aovunatioa  0f  cnraton^  aad  minute  &r  tImpelitiaDer; 
and  having  tieaid  th^  petitiooei^s  poyu^se},;  the  X^vd^  k 
respect  of  the  very  particular  circumtstances  of  the  qtm^ 
nominate  and  appoint  the  said  A«  B.  and  C.  to  be  cu- 
rators to  the  petitioner,  with  the  usual  powers  of  cura- 
tors, any  two  of  them  to  be  a  quorum,  and  fiEullDg  of 
that  number  by  death,  the  surviving  one  to  be  sole  cu- 
rator ;  with  power  to  give  up  judicial  inventories  of  the 
petitioner's  whole  ineans  and  estate,  heriti^le  and  move- 
able: And  authorise  and  empower  the  Sheriffdepate 
of -.i^.  >■  >  the  petttionmr*s  Judge  Ovdiiiary)  to lnta|KMe 
his  authority  to  the  curatorial  inventories,  to  diqpeaif 
with  the  citation  of  the  ne^t  q£  kip.  and  to  rec^v^  ^ 
proper  and  usual  caution  for  the  curators'  faitj^  4t^ 
charge  of  their  duties^  and  accounting  for  thw  mtix>- 
missioos. 

It  cannot  be  necessary  to  nmltiply  examples.  l%e 
remedy  will  be  applied  or  nott  according  to  th«  {Ar- 
ticular circumatance^  and  urg^cy  pf  e«ch  individiul 
casoy  special  cause  being  always  first  sh^wn  to  ^ 
Court  for  their  inteif^ifinc^b  in  imittras  for  which  ib^ 

law  has  provided  no  specific  remedy* 

%  5.  Judicial  bands. 

.  In  the  course  of  a  process,  caution  must  iiregWP** 
ly  be  found  by  one  or  other  of  tl^e  parties.    The 
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ttUatefe  tiBAer  n  fceqUestratiM  fittds  ciiilitieil ;  d6  JkMftH 
s  jatfkM  ftd;on  factdr  Ibot)  fukhrU^  fbctotkx^^H^ 
mai^,  kc.  AbA^e  M,  iht  b<Md  Of  ^it  tautianerjbf 
dr  istofijMtffRfon  titfdei*  ft  isei^iieftnitiOn  is  lodged  in  tlM 
cleriE^  liands.  The  rule  fts  to  all  theK  bdndft  ii^* 
AsHt  wlienev^  any  of  them  is  aoteswry  to  a  'decree 
of  Couit,  the  same  diligenee  inchides  both^  aftd  l^e 
same  interlocutor  that  decerns  in  the  cause,  autho- 
rises the  bond  to  be  recorded  and  enforced.  In  tbe 
case  iX  BQl-Chamber  bonds,  no  such  wari-atil  is  He- 
cessffiy :  it  is  enough  to  shew  the  extracted  decree, 
Q^dm  t!i6  dependence  of  which  the  caution  was  found, 
to  entitle  tte  i^miger  to  an  extract  of  the  bmid.  In 
other  boticb,  iraiMnt  must  be  granted  to  thederk, 
eostediisr  ^f  the  bond,  to  put  the  simie  on  the  mxxrd 
df^e  'Cattrtfir  BMcutian  ;  and  upon  the  e^ctftet'Of 
tfttfc  decree,  isnd  6f  the  1)<md,  dfl^enee  pMsei.  In 
die  case  df  a  bond  fcfr  a  e6mpositi0n,  theConrt  mitsi 
grsnt  watMnt  to  record  it.  Tbe  interlocutor  in  such 
cases  18  in  the  following  or  similar  termd  : 

Grant  warrant  to  and  ordain  tbe  Clerks  of  Session,^  in 
whose  hands  the  within-mentioned  bond  of  cautionaiy 
lies,  to  put  the  same  in  the  register,  that  fill  parties 
concerned  may  hare  extracts  thereof. 

*  Bnt  it  may  be  here  noticed,  that  in  ail  caAes  ii4ier< 
eaiition  is  feond,  and  tihe  bondhaii  been  pk«d«nd6r 
the  control  of  the  Court,  the  party  and  his  caution* 
era  can  be  discharged  only  by  warrant  of  Court.  This 
is  the  case  in  all  sequestrations,  whether  under  the 
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bsnknipt  act  or  otkerwise.  The  petitioQ  mst  he 
duly  todgfd  and  duly  intiinatadt  before,  being  lemk- 
ted  to  a  Lord  Ordinary  to  inquire  into  the  facts  and 
to  report.  It  is  only  after  a  favourable  report,  and 
consignation  or  payment  of  the  last  penny  due  under 
the  bond  of  caution^  that  the  deereet  of  ezoneiatioD 
and  wamni  to  ddivtr  up  the  bond  goes  forth. 


$  6«  Vcfuchers  qfoonnffned  sums. 

It  was  noticed  already,  that  when  consignation  is 
now  made,  the  ipsum  cofpus  of  the  cash  is  no  long- 
er lodged  in  the  clerk's  hands,  but  only  the  rece^ 
or  note  qfa  chartered  bank  for  its  amount,  payable 
to  the  person  or  persons  who  shall  be  prefened 
thereto  in  the  course  of  the  process*  Till  lately, 
all  the  receipts  or  notes  fivr  these  consigned  sinns 
lay  in  the  custody  of  the  twelve  various  doset 
keepers  of  the  Inner  and  Outer  House.  By  a  pro- 
vident arrangement,  thi»  responsibility  was  hsg^j 
removed  fh>m  the  closet  keepers,  and  the  whdie  d^ 
posit  receipts  and  notes,  as  well  as  the  whole  judi- 
cial bonds,  placed  under  the  custody  and  control  of 
the  senior  Principal  Clerk  of  Session.  Thiais  too 
great  a  practical  ini{M:ovement  to  require  fuith^  tto^ 
tke  in  this  place,  than  that  it  or^nated  and  im 
perfected  unider  the  aeute  and  intdllgeiift  direolfiM 
of  James  Ferrier,  Esq.  one  of  the  Priwaqpal  CSuhi 
of  Session. 
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%  7.  Havi  a  band  or  other  wrii  may  he  get  out  of 
ike  regiiBter,  in  order  to  be  produced  in  England. 

Upon  a  petition  shewing  cause,  the  following  in- 
terlocutor was  pronounced : 

GsBnt  wurant  tOy  anthofise  and  oidaiii  the  Lord  Clerk- 
R^ri^r  and  his  dqmtcfl^  who  bfwe  the  custody  of  the 
within-mentioned  charter,  to  deliver  the  same  to  the 
petitioner,  or  aaj  peiaon  baying  his  authority,  he  al- 
ways before  receiving  the  same,  leaving  a  copy  there- 
of signed  by  him,  and  lodging  with  the  keeper  of  thi^ 
record  a  bond  with  a  sufficient  cautioner,  to  return  the 
same  to  the  record  on  or  before  the  1 2th  day  of  Au- 
gust next ;  and  the  Lords  appoint  a  memorandum  to 
be  wHtteD  on  the  margin  of  the  record,  that  of  such  a 
date  the.  said  charter  was  delivered  up  for  the  purposes 
maqlioned  in  the  petitica^  and  that  the  same  was  done 
by  wanrfmt  of  the  Lords  2  and  dispense  with  die  mi:- 
nnte^book. 

w 

S  8.  AfpUcation  for  a  warrant  to  transmit  a  bond 
oroAer  deed  from  the  record^  cut  indcUntal  qf  a 
depending  proce89.    . 

It  was  frrmerly  noticed,  that  before  prooeediBg  in 
a  petition  for  recording  a  deed  of  entail  in  the  regis- 
ter of  jkidlaiei,  iheprincipaideedmvaAhe^roAxMO^  m 
pn0c^ ;  pad  that,  if  the  entail  had  been  recorded  as 
ft  deM,  a  petition  must  be  given  in  to  the  Court,  pray-- 
ing  a  warrant  on  the  keeper  of  the  record,  to  transniit 
it  to  the  custody  of  the  clerk  to  the  application.  The 
same  course  must  in  general  be  followed  with  impor- 
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taut  deeds  itcorded  in  the  hooka  of  lomiioiii  wlnck 
aw  diaUenged  in  a  reductum4mprobatiom,  or  Ae 
like,  unless  the  deed  has  been  recorded  of  a  recent 
date,  in  which  case  the  Lord  Ordinary  to  the  procen 
of  reduction-improbation  would  probably  grant  war- 
rant to  transmit  it  to  die  clerk  of  the  process,  juA 
as  in  the  Mse  of  a  deed  recoitied  in  an  i9^!ri^  amri^ 
m  the  process  upon  which  it  decree  of  an  inferior 
court  under  challenge  had  passed.  "Whether  the 
warrant  is  granted  by  the  Lord  OrcBnary^  or  by  the 
Court,  the  Interlocutor  may  be  in  the  following^  or 
t^ms: 


Grants  warrant  to,  authorises  and  ordains  the  Lord  Clerk- 
Register  and  his  deputes,  keepers  of  the  register  of 
deeds,  probative  writs,  &c  or  others,  custodiers  of  the 
principal  bond  under  reduction,  to  transmit  die  same 
to  the  clerk  of  this  process,  and  that  quampttmimu 

If  the  deed  is  of  importance,  and  the  ground  of 
challenge,  foif^ery  or  vitiatiaB,  more  thas  nsaal  obfb 
is  taken  in  the  form  of  the  wttrmt.    In  a  case, 
Alexander  Shepherd  Leith,  lltfa  June  1812,  vdieie 
the  petitioner  prayed  for  a  warrant  to  transmit  from 
the  record  to  the  clerk  of  process  a  deed  of  taikie 
founded  on  in  that  process,  and  which  was  aliped 
already  to  have  undergone  vitiation,  the  Court  doubt- 
ed of  the  propriety  of  lodging  the  bond  in  process, 
where  it  might  be  subject  to  further  operations^  and 
rather  thought  that  the  Lord  ClerLJlegister^a  de- 
puty should  exhibit  it  merely  for  the  inspection  of 


^»' 


4 
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H^tii  tibijk.^Ki^j  l^r^a^it^  tke  petition  to  tliu^ 
^^d  Qr^iry^  to  Qrder  iseb^  should  tee  cauae^  X^i 
^  ij^alleage  of  chelate  Earl  of  Yjk^B  d^eds  of  seV 
tiboaoBt^  ac€oi:dinglyi  Mr  Robertson^  one  of  the  Lord 
Clerk-Begister^g  deputes,  attended  the  diets  of  Cpurt, 
w^  the.  priiu^ipal  deeds,  when  necessary, 

•  ■ 

%  9«  CJf  incidental  ajpplications  for  canying  mte 
V  «.        ..  S^^I^tT^  acts  qf  Parliament. 

^  3!^Me  are  nnmeroiii  and  vadoiisj  but  i|re  ^eUefly 
directed  to  two  objects,  namdy^  the  paynmoit  of 
debts  that  affect,  or  may  be  made  to  affect,  entailed 
lands,  by  selling  a  part  thereof  j  or  the  excambion 
i^C^^itailed  hmds  that  are  inconveniently  situated,  for 
/^^:9  held  in  fee^simple.  It  would  be  necessary  to 
g^  ]i»to  A  vary  widefield,  if  aU,  or  eveuAgreatnum^ 
ber  of  these  cases  were  to  be  treated  of  in  detail* 
*Bi  general,  the  terms  of  the  act  of  Parliament  will 
%/t  the  guide  ;  And  as  soon  as  the  necessary  intima^ 
i^bns  have  been  made;  the  process  will  be  remitted  to 
the  junior  Lord  Ordinary,  to  inquire  into  the  facts, 
and  report  to  the  Court  upon  the  matters  at  issue. 

5  10.  JRecaU  ^irregular  decrees  and  diligence,  and 

recall  of  an  inhibition^  ^c. 

m 

Lai  the  case  of  an  extract  of  a  decree  complained 
of  €1$  irreffular,  the  following  interlocutor  was  pro* 
nounced : 


2  F 
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On  report  of  Lord  A.  the  Lords  recall  the  decreet  cliar^ 
ed  on,  in  respect  of  the  irregularity  of  the  extract,  the 
same  being  disconform  to  the  warrants  thereof;  and 
remit  to  the  Lord  Reporter  to  hear  parties  in  the  cause, 
and  to  do  as  he  shall  see  just ;  aiid  also  remit  to  his 
Lordship  to  inquire  into  the  manner  how  this  irr^u- 
larity  has  happened,  and  to  report. 

Of  the  same  class  may  be  noticed  the  following 
interlocutor : 

Recall  the  letters  of  arrestment  complained  of,  as  irregu- 
larly eapede;  and  ordain  the  procurators  for  the  com- 
plainers  to  give  in  a  particular  condescendence  of  the 
facts  they  allege,  with  respect  to  the  manner  how  the 
same  i^as  obtained. 

In  the  case  of  an  ir^ibition,  oppressively,  or  un- 
necessarily laid  on,  the  Court  will,  upon  petition,  re^ 
call  it  on  caution  for  the  sums  concluded  for  in  the 
depending  action,  or  their  probable  amount  after  dis- 
cussion. If  opposition  is  made,  or  if  the  petitioner 
contends  that  the  diligence  should  be  recalled  with- 
out caution,  that  point  may  lie  over  for  future  dis- 
cussion, and  in  the  meantime  the  interlocutor  may 
be  in  these  terms  : 

The  Lords  having  resumed  consideration  of  this  petitioiiy 
and  relative  minutes,  In  respect  of  the  bond  of  caution 
now  lodged,  in  terms  of  their  former  interlocutor, 
call  the  letters  of  inhibition  complained  o^  and 
warrant  to,  decern  and  ordain  the  keeper  of  the  regis- 
ter of  inhibitions  to  score  the  same  in  the  record^  sucid 
to  make  the  proper  entry  on  the  margin  of  the  i 
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of  the  authority  for  scoring  the  same:  And  allow  the 
warrant  to  that  effect  to  lie.  exti^cted,  without  abiding 
the  order  of  the  minute-book :  But  declaring  that  this 
warrant  is  without  prejudice  to  the  right  of  the  peti- 
tioner to  insist  in  his  plea^  to  have  t}ie  said  inhibition 
recalled  without  caution,  and  for  redelivery  of  the.  said 
bond  accordingly :  And  appoint  this  petition  to  be  an- 
swered on  that  head,  and  the  answers  to  be  printed, 
boxed,  and  lodged  within  twenty-one  days. 

Hie  same  course  may  be  followed  where  arrest- 
menfy,  to  a  large  extent,  are  unreasonably  and  un- 
warrantably laid  on. 

$11.  AppmrUmerU  of  inferior  judges^  and  public 

officers^  ad  interim,  &c. 

This  power  was  noticed  when  treating  of  the  Bill- 
Chamber.  But  besides  these  interim  appointments, 
the  Court  interpone  their  authority,  by  act  of  sede- 
runt, to  public  officers,  advocates,  writers,  notaries, 
and  others,  changing  their  surnames,  in  consequaice 
of  tlie  will  of  a  testator,  or  the  like  \  and  in  one 
instance,  authorised  a  writer  to  the  signet  to  change 
the  mode  of  spelling  his  name. 

S  12.  Warrant  to  take  prisoners  for  debt  out  of 
ffool^  or  out  of  the  sanctuary^  for  a  limited  time, 
and  for  a  special  cause  or  purpose. 

In    case  of  dangerous  •sickness,  the  interlocutor 
will  be  in  some  such  terms  as  these  : 

Grant  warrant  to  the  Magistrates  of  D.  to  remove  the 

2  f2 
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petitioner  from  tbeir  Tolbooth  to  some  |weper  house 
in  the  town  of  D.,  to  reode  there  dming  the  canti- 
niumeeof  his  sAcknesi?;  provided  that,  pxevioasdieftto, 
he  flhall  find  sufficient  caution  in  the  hands  of  the  said 
magistrates,  to  the  extent  of  the  debt  iqpon  which  he  b 
incarcerated,  not  to  remoire  from  said  house  to  vhich 
he  shall  be  carried,  and  to  return  to  the  Tolbooth  as 
soon  as  the  circumstances  of  his  health  will  penait; 
and  appoint  the  said  magistrates  forthwith  to  tnmsDiit 
the  said  bond  to  the  clerk  to  the  process;  and  dis- 
pense with  the  reading  hereof  in  the  minute-bodL 

The  following  interlocutor  was  pronounced  on  a 
petition  for  the  Commander-in-Chief: 

Haying  considered  the  petition,  &c.  the  Lords  grant  war- 
rant to  and  authorise  the  Magistrates  of  Edinbnigb, 
and  keepers  of  their  gaol,  tu  deliver  the  person  of  the 
within-designed  A.  B.  to  a  military  guard,  duly  aalho- 

.  rised  him  to  receive,  and  conduct  to  the  Castle  of  Edin- 
burgh, towards  his  attendance  for  trial  bya  court-mar- 
tial there,  as  within  specified ;  and  this  as  often  as  his 
attendance  shall  be  required  by  such  court  in  rela- 
tion to  such  trial;  and  this,  notwithstanding  the  letters 
of  diligence  whereon  he  at  present  lies  incarcerated; 
he^  the  said  A.  B.  being  always  daily,  and  on  every  oc- 
casion, returned  under  custody  of  such  guard,  into  the 
said  gaol,  as  soon  as  the  time  of  his  attendance  on  such 
court-martial  for  the  day  shall  have  ceased :  And  re- 
serve to  the  petitioner  to  apply  to  the  Lord  Ordinary 
on  the  Bills  in  time  of  vacation  for  a  further  protec- 
tion, if  he  shall  see  cause,  against  the  execution  of  di- 
ligence by  any  other  creditor  at  whose  instance  the 
said  A.  B.  is  not  incarcerated  or  detained  at  this  date. 


J 
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§  13*  7%e  GO^  ^  a  tutor  at  law  who  clandes* 
tinely  carried  off  Us  ward  to  England. 

In  this  ease,  the  following  interlocutor  was,  upon 
application  of  the  mother  of  the  wai'd,  pronounced  : 

Sd  Jhdg  ISllr.-— In  respect  <^  the  clandestine  and  unwar-. 
rantable  manner  in  which  the  respondent  carried  off, 
the  person  of  M.  R.  out  of  the  jurisdiction  of  this 
Court,  without  any  intimation  to  or  communication  with 
her  ^mother,  or  any  relation  on  the  mother's  side,  de- 
cern and  ordain  the  said  R.  R.,  at  his  own  expense, 
and  on  or  before  the  9th  day  of  July  current,  to  re- 
place the  person  of  the  said  M.  R.  within  the  jurisdic- 
tion of  this  Court ;  and  also,  on  or  before  the  said  day, 
to  deUrer  up  her  person  at  Edinburgh  to  Mr  A.  K. 
the  complainer^s  agent  there;  and  this,  as  he  shall  be 
answerable  to  this  Coiu't,  in  case  of  failure  in  the  pre- 
mises, or  any  of  them. 

%  14f.  AppUcaticn  for  the  heftufit  of  the  poor's  roll. 

This  was  adverted  to  in  the  introduction.  It  is 
only  necessary  to  follow  implicitly  the  instructions 
laid  down  in  the  act  of  sederunt,  which  for  more  con- 
venient reference  is  annexed  *. 

§  \S.  Petiiions  and  camplainis  in  election  cases. 

The  procedure  to  be  followed  in  these  was  noticed 
irhen  treating  of  causes  that  come  to  depend  before 
the  junior  Lord  Ordinary.     The  act  of  Parliament 

*  Appendix;  No.  XI.  p.  30. 
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must  be  the  guide  as  to  the  form  and  time  of  present- 
ing  the  petition.  The  Court  is  permanently  open, 
fiptianejurisj  tp  the  reception  of  such  petitions.  The 
petitioner's  agent  will  take  care  that  it  is  duly  mark- 
ed and  lodged  in  the  o£Bice  of  one  of  the  Principal 
Clerks  of  Session,  within  the  time  limited  by  the  act 
of  Parliament, 


CHAP.  IV. 


CRIMINAL  JURISDICTION  OF  THE  COURT. 

§  !•  Offravdvknt  hankruptcy. 

The  petition  and  complaint  against  the  alleged 
fraudulent  bankrupt  is  either  at  the  instance  of  his 
Majesty's  Advocate  alone,  or  at  the  instance  of  a  pri- 
vate party  with  his  concourse.  The  first  interlocu- 
tor may  be  thus  expressed  : 

Grant  warrant  to  macers  of  Court,  and  messengers-«t- 
arms,  to  search  for,  seek,  take  and  apprehend  the  ^th- 
in A.  B.  wherever  he  can  be  found,  whether  in  a  sanc- 
tuary or  in  any  other  place ;  and  to  bring  him  before 
their  Lordships,  in  order  to  his  being  examined  in  their 
presence  anent  the  facts  set  forth  in  the  accusation 
against  him,  or  to  detain  him  in  their  custody  till  he  be 
brought  before  the  Court 
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If  the  bankrupt  is  already  in  gaol,  the  interlocu- 
tor may  be  varied  accordingly,  in  such  terms  as 
these : 

As  also,  in  respect  of  the  charge  made  in  the  said  petition 
and  complaint,  appoint  and  ordain  the  said  A.  B.  to  re- 
main incarcerated  in  the  said  gaol  of where  he 

presently  lies,  until  liberated  in  due  course  of  law : 

grant  warrant  to  the  Magistrates  of and  keeper 

of  their  gaol,  him  to  detain  and  keep  accordingly,  and 
dispense  with  the  minute-book. 

TTiereafter  proceedings  having  gone  on,  the  fol- 
lowing interlocutor  marks  the  progress  of  the  case : 

The  Lords  having  resumed  consideration  of  this  petition 
-  and  complaint,  and  having  advised  the  same,  with  the 
answer  thereto  for  A.  B.  defender,  and  the  replies  for 
the  prosecutor ;  they  find  the  said  petition  and  com- 
plaint relevant  to  infer  the  pains  of  law :  Allow  the  pro- 
secutor a  proof  of  the  facts  therein  set  forth,  as  more 
articulately  specified  and  condescended  on  in  the  said  re- 
plies :  Allow  the  defender  a  proof  of  the  facts  and  cir- 
cumstances set  forth  in  the  said  answers  :  Allow  to  both 
parties,  prosecutor  and  defender,  a  proof  of  all  facts  and 
circumstances  tending  to  his  exculpation,  or  to  alleviate 
his  guilt,  in  the  matters  complained  of:  Grant  commis- 
sion to  the  Sheriff-depute  of  the  shire  of  Mid  Lothian, 

whom  failing  to  Mr advocate,  to  take  the  said 

proof  at  Edinburgh,  any  lawful  day  or  days  between 
and  the  third  sederunt-day  in  May  next,  which  is  hereby 
assigned  for  reporting  the  said  proof:  Grant  diligence 
accordingly  fpr  the  citation  of  witnesses  and  havers, 
and  appoint  due  and  timeful  notification  to  be  given 
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by  each  party  to  the  other  bdbre  proceeding  m  the  ex- 
amination of  the  witnesses. 

The  proof  being  concluded  and  clear,  the  follow- 
ing is  the  judgment  and  sentence  : 

The  Lords  having  advised  the  petition  and  complaint^ 
with  the  answers  thereto^  replies  and  duplies,  writs  pro- 
duced, and  depositions  of  the  witnesses  adduced  for 
both  parties,  they  find  that  the  said  complaint  is  proven: 
Find,  decern  and  declare  the  said  A.  B.  to  be  infamoasi 
infioniajurisj  incapable  of  any  office  of  public  trust  or 
emolument,  or  of  giving  evidence  as  a  witness  in  any 
court  of  law,  or  officiating  as  a  member  of  any  inquest 
or  assize :  And  further,  decern  and  ordain  him  to  be 
carriedfromthebar  backto  the  Tolbooth  of  Edinbuqili, 
therein  to  be  detained  until  the  — —  day  of  ' 
current,  on  which  day  appoint  him  to  be  delivered  by 
the  magistrates  of  I^inburgh  to  the  complainer^  or  to 
the  agent  for  the  Crown,  and' to  be  thereafter  by  them 
transmitted,  under  the  custody  of  a  messenger-at-arms, 
to  the  gaol  of  the  burgh  of  and  to  be  tberein 

incarcerated  and  detained  until  the day  of  * 

next,  and  thereafter  to  be  set  at  liberty,  &c. 

But  if  banishment  is  to  be  superadd^,  the  sen- 
tence  will  go  on : 

And  further,  the  Lords  do  banish,  and  decern  and  ordain 
the  said  A.  B.  to  be  banished  from  Scotland  for  the  qwce 

of years,  from  and  after  his  liberation  as  aforesaid ; 

with  certification  to  him,  that  in  case  he  shall  return  Us 
or  be  found  in  Scotland  at  any  time  within  the  foresaid 
period,  he  shall  be  seized  and  apprehended,  by  prc^ 
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offioers  of  the  law,  and  trsnstiitted  from  Steriff  to 
Sheriff  till  he  be  again  incarcerated  in  the  gaol  of  *n — 
therein  to  remain  for  the  space  of  two  months,  and 
thereafter  to  be  liberated,  and  again  banished,  ay  and 
until  his  term  of  se?en  years'  banishment  shall  be  com- 
pleted :  And  grant  warrant  to  officers  of  the  law,  &c 

The  certification  inay  be  varied,  thus  : 

With  certification  to  him,  that  in  case  he  shall  return  or 
be  found  within  Scotland  at  any  time  within  the  period 
foresaid,  he  shall  be  committed  by  any  justice  of  peace, 
c»r  other  magistrate  having  power  of  commitment,  to 
the  nearest  sure  prison,  and  shall  be  transmitted,  with 
the  first  conveniency,  by  the  Sheriff  of  the  shire  where- 
in he  lies  committed,  to  the  next  Sheriff,  and  so  from 
Sheriff  to  Sheriff  until  he  be  again  lodged  in  the  gaol 
of  Edinburgh,  the  magistrates  of  which  burgh,  and  the 
keeper  of  their  Tolbooth,  are  prdained  him  to  receive 
and  detain  accordingly  till  the  next  market^ay;  on 
which  day,  ordain  the  said  magistrates  to  cause  him  be 
taken  out  of  gaol,  and  whipped  through  the  streets  of 
Edinburgh,  by  the  hands  of  the  common  hangman ;  and 
ordain  him  to  be  thereafter  liberated,  and  again  banish- 
ed, until  his  foresaid  term  shall  be  completed :  And  grant 
warrant  to  messengers-at^arms,  and  other  officers  of 
the  law,  justices  of  peace,  magistrates  of  burghs,  sheriffs, 
magistrates  of  Edinburgh,  and  their  officers,  and  keepers 
of  their  Tolbooths,  to  put  the  premises  to  all  due  and 
lawful  execution,  in  all  points,  accordingly. 


§  S.  Case  of  vitiation  ofaUUvi  substantialibus. 

In  the  course  of  a  process,  the  following  interlo- 
cutors were  pronounced : 
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Find  the  bill  produced,  and  founded  on  by  the  defender, 
-    drawn  by  him  upon  and  accepted  by  the  pursuer,  da- 
ted — *— —  is  vitiated,  fiibricated,  and  falsified  m 
9ub8tanltudilm8 ;  that  it  is  improbative,  and  can  prodoce 
~    no  action  ;  and  decern  and  declare  accordingly :  Find, 
.  That  the  said  bill  was  used  in  judgment,  and  founded 
on  by  the  defender:  Find  the  defender  liable  in  ex- 
penses of  process,  and  ordain  an  account  thereof  to  be 
given  in ;  and  when  lodged,  remits  the  same  to  the  Au- 
ditor, to  tax  and  to  report ;  and  decern :  Recommend  to 
his  Majesty's  Advocate  to  inquire  into  the  matter,  and 
appoint  the  bill  above  mentioned  to  remain  in  the  clerk's 
hands,  and  to  be  only  shewn  to  parties  at  the  sight  of 
the  clerk. 

Warrant  to  incarcerate  the  above  defender : 

The  Lords  of  Council  and  Session,  taking  into  their  con- 
sideration their  interlocutor,  of  this  date,  finding,  &c^ 
and  further  considering  that  the  said  bill  was  produced, 
founded  on,  and  used  in  judgment  by  the  said  A.  B. ; 
therefore  they  grant  warrant,  &c.  to  incarcerate,  &c^ 
until  liberated  in  due  course  of  law. 

§  3.  Improbation  of  an  execution  by  way  of  excep- 
tion. > 

L.  for  the  respondent,  compeared  and  proponed  impro- 
bation  against  the  execution  of  service  of  this  com- 
plaint, and  offered  to  prove  that  the  same  was  false 
and  forged,  and  that  the  subscriptions  thereto  adhibit- 
ed are  not  the  subscriptions  of  the  witnesses  therein 
designed ;  and  thereupon  he  consigned  L.100  Scots 
in  the  clerk's  hands,  &c. 
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M.  for  the  complainer,  offered  to  abide  by  the  execution, 
as  a  true  deed  transmitted  to  the  complainer's  agent  as 
a  true  execution  of  service.    ( Signed)  &c. 

The  Lords  ordain  Donald  Macleod,  the  messenger,  to  sist 
himself  at  the  bar  of  this  Court  upon  the  22d  current,  to 
abide  by  the  execution  now  offered  to  be  improven :  and 
grant  diligence  to  both  parties  for  citing  such  witnesses 
as  they  may  think  proper,  to  appear  the  same  day,  and 
depone  thereanent ;  and  appoint  the  Lord  President  to 
mark  the  said  execution  in  their  own  presence,  as  rela- 
tive hereto. 

$  4.   Cammissian  to  two  Lords  on  circuit  to  take  a 

proof  as  to  an  execution. 

The  Ix>rds  authorise  the  clerk  to  deliver  the  execution 
quarrelled  to  John  Goodwillie,  to  be  by  him  carried  to 
Inverness,  and  there  to  be  produced  before  the  Lords 
A.  and  B.,  or  either  of  them,  to  whom  they  recom- 
mend, and  whom  they  empower  to  take  the  examina- 
tion of  th&  two  witnesses  before  mentioned  at  Inver- 
ness, during  the  ensuing  vacation,  and  decern. 

■  S  ^-  Parties  assoilzied  ^rom  the  complaint  of  for- 

gery. 

In  a  case  where  the  user  of  the  deed  was  found  to 
have  been  unacquainted  with  the  forgery  or  vitiation, 
tbe  foUowing  interlocutor  w^  pronounced : 

Find  it  proven  that  the  subscription  of  A.  B.  had  been 
adhibited  to  the  first  page  of  the  translation  after  his 
death ;  but  find  it  not  proved  that  either  of  the  parties 
was  accessory  to  the  adhibiting,  and/  therefore  assoil- 
zie^  &c. 
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5  6.  Procedure  in  a  case  of  forgery,  foOowtd  by 
sentence  ^ transportation^^  life. 

A  complaint  having  been  given  in,  in  name  of  the 
B.  1h  Company,  and  hia  Majeat/s  Advocate  with  a 
list  of  witneaaea  and  writinga,  it  waa  ordered  to  be 
served  against  the  prisoner  thus : 

1st  step. 

(Main  the  withki  James  Baillie  to  be  served  persoudly 
with  a  full  copy  hereof  list  of  witnesses  and  writiii^ 
hereunto  annexed ;  and  ordain  him  to  give  in  answers 
to  this  complaint  within  fifteen  days  after  the  said  ser- 
vice. 


9d  al^*— » Anawers  having  been  given  in,  draynig 
the  cmnpetency  and  the  relevancy,  this  intarlocator 
was  pronounced : 

Repel  the  objection  to  the  competency,  and  grant  dili- 
gence, at  the  complainer^s  instance,  against  witnesses 
and  havers  for  proving  the  complaint ;  also  allow  James 
BaiUie,  against  whom  the  complaint  is  madcy  to  prove 
all  facts  and  circumstances  material,  either  for  excalpa- 
ting  him  from  guilt,  or  alleviatiDg  the  pmiishmeut )  aod 
grant  diligence ;  and  assign  the  12th  diiy  of  June  next 
to  both  parties ;  and  ordain  the  Magistrates  of  Edin- 
burgh, and  the  keepers  of  jtheir  Tolbooth,  to  detain  tbe 
said  James  Baillie  in  prison  until  the  further  orders  of 
the  Court 

Against  this  last  interlocutor,  a  reclaiming  petition 
was  given  in,  when  the  following  interlocutor  was 
pronounced : 
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Sostaiii  the  objecdon  diat  die  B.  L.  Company  cannot  in- 
sist in  the  comj^aint  so  far  as  it  regards  the  names  of 
J.  S»  and  Company,  and  of  W.  Y.  and  Company ;  but 
find  it  competent  for  hls^  Majesty's  Advocate  to  insist 
in  the  complaint  with  regard  to  the  said  notes;  and 
intik  the  above  variation,  they  adhere  to  their  former 
interlocutor,  and  refuse  the  desire  of  this  petition. 

Sd  step^'^Aa  objection  was  made  to  the  com- 
plaint, as  comprehending  an  accumulaiio  actionum. 

The  Lords  repelled  the  objection,  and  allowed  the 
proof  to  proceed. 

4dh  «^.-— The  proof  began  thus :  In  the  petition 
and  complaint,  &c»  against,  &c«,  compeared  A.  B. 
dted  in  virtue  of  letters  of  diligence  at  the  instance 
of  his  Majesty's  Advocate,  ^ed  forty  y^urs  ;  against 
whom  it  was  objected  by  the  counsel  for  the  pannel. 
That  he  could  not  be  admitted  as  a  witness.  The 
JLords  repel  the  objection.  And  the  said  A.  B.  being 
Mlemnly  sworn,  &c.  depones,  &c.  The  proof  there- 
After  pirooeeded. 

tUk  ^fep.-— The  petitioner  gave  in  a  petition,  cra- 
ving diligence,  for  citing  some  witnesses  for  his  ex- 
culpation. 

The  Loids  having  heard  this  petition,  they  grant  warrant 
to  the  Haoer^  for  citing  the  above-named  persons,  to 
compear  before  their  Lordships  to-morrow,  at  10 
o'clock. 

&A  step. — In  the  course  of  the  proof,  it  came  out, 
by  the  deposition  of  one  witness,  that  a  bible  and 


\ 
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another  book  on  religion  had  been  seen  in  the  pri«> 
soner^s  room,  from  which  it  appeared  that  he  had 
torn  leaves  to  batter  upon  the  back  of  the  forged 
notes,  to  prevent  the  discovery  of  the  want  of  the 
water-mark.  Upon  this  a  petition  was  given  in  for 
the  prosecutors  ;  and  the  Lords  granted  the  follow- 
ing deliverance : 

Grant  warrant  to,  and  ordain  the  Provost,  or  any  of  the 
Magistrates  of  Dundee,  to  search  for  the  book  of  reli- 
gion, and  the  bible  mentioned  in  the  oath  emitted  this 
day,  by  Andrew  Murison,  as  the  book  and  bible  from 
whence  the  printed  leaves,  battered  on  the  B.  L.  Coy's 
notes,  now  challenged  as  forged,  are  alleged  to  be 
taken;  and  for  this  purpose,  allow  the  notes  under 
challenge  to  be  delivered  to  any  of  the  doers  for  the 
complainers,  upon  their  receipt  and  obllgement  to  de- 
liver them  into  this  Court,  within  the  space  of  ten  days 
from  the  date  hereof;  and  in  case  such  book  or  bible  are 
recovered,  ordain  them  to  be  sealed  up,  and  transmit- 
ted to  the  clerk  of  this  process,  subject  to  the  further 
order  of  the  Court :  Reserving  always  to  the  prisoner^ 
James  Bailiie,  to  be  heard  upon  his  objections  to  these 
books  being  received  as  evidence  in  this  cause. 

The  result  was  a  judgment  and  sentence  of  trans- 
portation, of  date  18th  July  1765,  engrossed  in  the 
books  of  sederunt  of  court,  and  carried  into  execu- 
tion. 
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TITLE  VIII. 

•N.  « 

> 

Of  the  mode  of  attaching  BT  real  DILIOENCEi 

and  bringino  to  sale,  the  lands  and  heri. 
ta6e  of  the  debtor. 


CHAP.  I. 


OF  ADJUDICATIONS. 


§  1.  Ad^udicaiion  ixy  implement  against  the  grant' 
er  (tfan  imperfect  cowveyance. 

This  is  necessary  in  cases  where  the  writing,  by 
which  a  light  to  lands  of  other  heritage  is  conveyed, 
is  defecdve  in  some  material  clauses,  which  the 
granter  either  wiU  not  supply,  or  is  incapacitated 
from  supplying*  The  most  common  case  is  that  of 
8.  disposition,  or  minute  of  sale,  having  neither  pro- 
curatory  of  resignation  nor  precept  of  sasine.  The 
summons  libels. the. defective  deed,  and  concludes 
for- adjudication  in  implement  of  the  obligation. 
The  abbreviate  being  duly  recorded,  and  followed  by 
charter  and  sasiiie,  completes  the  right. 
rojL.  n. 


4^6     PROCEDURE  IK  THE  INNER-HOUSE.     [TIT.  VIII. 

A  charge  to  superiors  upon  a  homing  is  not  to  be 
relied  on  as  perfecting  the  right  of  preference,  in  case 
of  a  competition  with  another  adjudger  m  implement 
who  shall  have  got  himself  first  infeft.  But  as  the 
abjudication  in  impl^p^nt  dr^w^  hack  to  the  date  of 
the  obligation,  it  is  preferable  to  any  adjudger  for  a 
debt  of  the  granter,  unless  that  adjud^  can  fortify 
his  adjudication  with  an  inhibition  of  a  date  anterior 
to  the  voluntary  deed  in  implement  of  which  the  ad- 
judication is  deduced,  or  some  effectual  mid  impedi- 
ment. 

As  there  can  be  no  conjunction  of  any  other  ad- 
judication with  an  adjudication  in  implement,  as  in 
the  case  of  adjudications  for  debt,  it  is  in  general  not 
deemed  necessary  to  intimate  the  process,  but  at 
once  to  take  decree  of  adju£cation. 

$  S.  Aeffudication  contra  haereditatem  jaeentem. 

This  being  calculated  to  attach  the  estate  of  a 
4«|(un«t  4fi^t(H:«  mu9t  be  praoeded  bya  daeree  «0yni- 
tfof^^  ^natt  i^^aimt  the  heir^parent  of  the  debtor. 
The  flrat  9tep  is  to  raiae  and  execute  letters  ^fsftn^ 
fo^  ^Aoiy^  fgaiDst  Ih^  h^iisappareBt,  chaifgngboa  to 
eat^  liimself  heir  to  the  deoeaaed  delator  avA  etkera 
lua  predeoessQrB.  Wl^dller  the  apparent  heir  is  intliin 
Scotland,  w  forth  thoraof,  the  daya  qf  change  aiefix- 
ed  by  the  bankrupt  statutes  al  fbrty  daya  for  the^ln^ 
and  twenty  days  for  every  subsequent  charge.     Tbc 
aumjaaons  may  be  executed  against  th^  i^parent  heir 
at  the  same  time  with  the  letters  of  general  duurge ; 
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but  the  d&y^  of  tharge  murt  be  reckoned  over  and 
above  the  legal  indveUe  of  the  summons,  1.  e.  the  iH^ 
ducuB  UgaJtea  of  the  summons  are  reckoiied  from  and 
after  the  last  day  of  charge,  whether  forty  or  twenty 
only. 

If  the  heir^-apparent  has  made  up  his  mind  to  re- 
noauce  the  succession,  tbe  sooner  he  does  so  the  bet- 
ter. This  he  may  do  by  a  general  deed  of  renun- 
ciatkm,  applicable  alike  to  all'  actions  that  may  be  in- 
stituted against  him  qaxi  heir ;  which  being  once  I'e- 
corded  in  the  books  of  session  may  be  referred  to  as 
often  as  necessary  for  defence.  Or  if  the  subject  is 
smidl,  and  the  processes  of  constitution  few  in  num- 
ber, a  separate  renunciation  may  be  made  judidaUtf 
in  each. 

If,  on  the  other  hand,  the  apparent  heir  has  acted 
as  heir,  and  determined  to  take  up  the  succession,  he 
mast  join  issue  with  the  pursuer ;  and  in  neither  of 
these  cases  will  it  be  a  good  defence  to  say  that  the 
annu8  ddiberandt  is  not  expired. 

But  if  the  apparent  heir  is  daubt/iU  whether  to 
take  up  the  succession,  or  to  renounce  it,  he  may  ob- 
ject to  joining  issue  with  any  pursuer,  qua  creditor  of 
his  predecessor,  until  after  expiry  of  the  annus  ddu 
berandi* 

§  3.  JProcess  cf  exhibition  ad  detib^andum. 

An  heir-apparent  is  entitled  to  pursue  this  action 
against  all  and  sundry,  to  the  effect  of  getting  exhi- 
bftKm,^/of  inspection  oifJy^  of  all  title-deeds,  bond^ 
or  other  writs  necessary  to  enable  him  to  form  a  cor- 

2g 
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rect  opinion  of  the  state  of  the  ancestor's  affidn  at 
the  time  of  his  death.  The  defenders  must  exhibit 
the  writings  upon  oath,  under  pain  of  decree  of  exr 
hibition  going  out  against  them ;  which  decree  would 
be  followed  by  letters  of  homing,  upon  which  they 
might  be  charged  to  exhibit,  and  failing  thereof  be 
put  to  the  horn,  and  even  imprisoned  on  a  ci^tion 
ad  factum  pnBStandum.  In  any  suspension  they 
might  present  of  such  -a  charge,  the  Lord  Ordinary 
on  the  Bills  would  grant  commission  to  take  their 
oaths  and  depositions,  as  in  the  process  of  exhibition 
itself.  But  a  better  method  is  for  the  pursuer,  in  the 
course  of  the  process  of  exhibition,  to  enforce  produc- 
tion and  exhibition,  not  by  a  decree,  but  by  letters  of 
first  and  second  diliffence,  which  in  efiPect  are  just 
letters  of  homing  and  caption,  to  enforce  exhibition, 
upon  oath,  of  the  necessary  documents. 

If  the  heir-apparent  is  to  enter  cum  ben^cio  in- 
^ventariif  he  must  do  so  within  the  year  in  the  way 
and  manner  already  pointed  out ;  and  thereafter  any 
decree  against  him  will  be  only  secundum  vires  in- 
ventarii.  In  other  words,  the  heir-apparent  irouid 
not  be  liable  universally  as  heir  of  the  deceased 
debtor,  but  only  to  the  extent  of  the  means  and  es- 
tate left  by  him. 

§  4.  Process  of  constitution  and  acffudication  com- 
bined. 

But  to  retum  to  the  process  of  cognition.    If  ^ 
pursuer  is  sure  that  the  heir  has  already  renounced. 
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or  has  readan  to  think  he  will  renounce  when  the 
sosunons  comes  into  Court,  the  usual  plan  is  to  Khel 
not  only  the  constitution  of  the  debt,  but  also  aher" 
fuUwefyi  that  in  case  the  said  defender  shall  renounce 
to  be  heir,  the  pursuer  shall  obtain  decree  cognitumis 
cauta  tantum  against  him,  to  the  end  and  e£Pect  that 
he  may  attach  by  adjudication,  and  otherwise  as  law 
will,  the  estate,  means  and  effects  of  the  deceased 
debtor ;  and  the  summons  also  contains  conclusions 
of  adjudication  accordingly. 

The  summons  having  been  called,  and  enrolled  in 
the  Outer-Honse  roll,  if  the  heir-apparent  is  to  re- 
nounce, he  either  comes  prepared  with  a  renunciation, 
or  gives  in  a  minute  referring  to  a  general  renuncia- 
tion on  record,  or  he  asks  to  have  a  day  assigned  to 
him  to  renounce.  Whether  the  cause  is  in  the  ordi- 
nary action-roll,  or  regulation-roll,  the  procedure  is 
the  same.  Defences  he  has  none  to  plead.  Tlie  re- 
nunciation, or  an  extract  of  it  being  produced,  or  a 
sufficient  reference  made  to  the  renunciation  as  on 
record,  the-interlocutor  will  be, 

In  respect  of  the  renunciation  by  the  defender  to  be  heir 
to  his  predecessor,  the  deceased  B.,  assoilzies  him  from 
the  passive  title  libelled,  of  lawfully  charged  to  en- 
ter heir ;  but  decerns  against  him  oogniiitmU  camsa  Un^ 
tm»f  to  the  end  and  effect  that  the  pursuer  may  attach  as 
law  will  the  haredUaajoMns  of  the  defunct  debtor,  bona 
n^obilia  et  immCbilia :  Continues  the  cause  in  the  roll  as 
to  the  conclusions  of  adjudication,  unUl  the  decreet  oiy- 
mititmii  cauta  shall  have  been  extracted  and  produced. 

2  oS 
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.  The  deereet  of  ccj^TitMm  beii^  extn^ 
dneed  in  the  elark's  haadi»  the  preceedings^oeie* 
ramed,  Som^jmes  the  caose  has  hetn  at  tibia  stage 
once  more  put  ii^  the  printed  ragulatkm  rdL  But 
as  the  process  is  resteiied  to  the  clerk  hj  Ae  exirae- 
tor,  the  more  common  coiifse seems  tofbe  just  to  en* 
vol  the  cause  in  Hm  handrroll  of  the  Loid  CMiBaiy 
who  pronounced  the  decree  eagimtumu  causa,  aad 
to  demand  decree  of  adjudication  cofttraAtfre^liftrieaii 
Jacentem  ;  which  being  extracted,  and  the  aUneriate 
recorded,  is  a  sufficient^  warrant  for  a  homing  and 
charge  against  superiors,  in  order  to  oomj^ete  the 
pursuer^s  diligence. 

It  will  be  prt^r  that  the  pursuer,  if  pos^ite,  gat 
a  charter  and  infeftment  from  the  supmor,  and  not 
rest  the  right  upon  a  homing  and  charge  miy.  But 
it  may  be  remarked,  that  this  decree  will  not  Un- 
der the  other  creditors  o£  the  ddfunct  from  follow- 
ing, in  their  order,  the  same  eourse.  And  the  credi- 
tor next  in  order  may  demand  to  redeem,  by  pay- 
ment, the  first  adjudger*s  debt  and  diligence,  aad  so 
on  seriatim,  throughout  the  whole  creditors  a4|udg- 
ers  of  this  class,  in  their  order.  But  the  heur  who  has 
xenounced  can  hardly  be  pennitted  to  redeem^  wdess 
of  ccmaent,  and  after  satisfying  all  the  ciedkoM  ad- 
judgers. 

This  species  of  adjudication,  as  well  as  the  adjudi- 
cation in  implementi  existed  in  practice  long  before 
£he  act  167s  introducing  adjudications  for  dt^taa  in 
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place  of  caniprkuig&  And  while  the  adjudication 
m  implement  wmwiewedmare  as  a  deelaratory  acticm 
tkan  a  step  of  real  dxiigence^  the  adjudication  contra 
hanedUatemJaoentem  might  be  deduced  before  the 
SberiSi  but  the  abbreviate  bdioved  to  be  signed  by 
the  Sheriff,  and  dnlj  recorded  in  the  register  of  ab* 
bremites^  to  wamnt  a  homing  against  superiors. 

^  Sm  Procedure  m  Ihe  combined  process  qfconsti^ 
tution  and  a^^udicationt  where  the  hetr-apparent 
does  not  renounce  to  be  heir  to  his  predecessor. 

In  this  case»  whether  the  heir  has  entered  cumbe^ 
u^do  inventariif  or  generally,  the  procedure  is  alike, 
excepting  that  the  decree  of  constitution  against  the 
heir,  if  he  has  entered  by  inventory,  is  not  nniver- 
sal^  but  secundum  vires  imcentarii  only.  In  other 
words^  if  the  heir  has  entered  cum  ben^icio  inten- 
tarUy  Us  separate  estate,  if  he  has  one,  is  not  liable 
to  be  attached  for  the  predecessor's  debts :  If  other* 
wiae^  then  all  his  own  means  and  estate,  as  well  as 
thooe  of  his  ancestor^  are  liable  for  the  ancestor's 
debta. 

If  a  renunciation,  therefore,  is  not  lodged,  instead 
of  aflBoikieing  the  heir  from  the  passive  titles^  and 
decerning  against  him  merely  cognititmis  causa,  de« 
cree  of  constitution  is  pronounced  and  extracted. 

But  Jiere  this  combined  process  ends,  and  the  al- 
ftemeldve  emidxmon^  qf  (Mdfudication  contra  hcBredi- 
tatesn  jaoentem  m(ust  be  abandoned,  the  warrant  of 
the  somimms  faeiDg*  exhausted  by  deccee  in  terms  of 
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the^H  alternative*  Instead  of  following  out  these 
other  conclusions,  the  pursuer,  as  soon  as  he  has  got 
his  decree  of  constitution  extracted,  proceeds  to  raiae 
letters  of  ypeciai  chargs  against  the  h&r^  chafing 
him  to  enter  himself  heir  in  special  in  all  lands  and 
heritages  wherein  the  defunct  debtor,  his  predecessor, 
died  vested  and  seased*  K  there  were  lands  and  heri** 
tages,  to  which  the  defunct  had  right  by  succession 
or  otherwise,  but  to  which  he  had  not  made  up  feu- 
dal titles ;  in  other  words,  heritable  subjects  to  which 
he  had  a  personal  right  only,  then  the  heir  will  fall 
to  be  charged  by  virtue  of  letters  of  general  ^pecio/ 
charge  ;  or,  if  the  ancestor  had  both  chisses  of  light, 
by  virtue  of  letters  of  special  and  general  ^edal 
charge  ;  thus  combining  bo^  classes  of  diligence,  as 
suited  to  the  complicated  nature  of  the  succession. 

The  practitioner  must  be  aware,  that  it  is  highly 
necessary  to  know,  by  a  search  of  the  records,  or  other- 
wise, the  state  of  the  right  to  the  subject  b^bre  taking 
any  one  of  these  important  steps ;  for  it  is  most  certain 
that  any  material  blunder  in  the  chaiges  will  invali- 
date the  adjudication  that  is  to  follow  upon  them* 

1.  The  decreet  of  constitution  must  be  iobtained 
and  extracted  before  raising  the  letters  of  spedaL,  or 
of  general  special,  or  of  special  and  general  qiecial 
charge,  and  the  terms  of  that  decree  accuracy  nar* 
rated  in  the  bill  and  letters. 

S.  The  days  of  charge  must  have  eli^ised  before 
libelling  and  passing  a  bill  for  the  summcms  of  ad- 
judication, and  the  charge  and  its  executioBS  ou^t 
to  be  narrated  in  the  summpns  of  adjudication^ 
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3.  The  sammons  of  adjudication  itself  must  be 
accurately  framed  and  drawn,  so  as  to  attach  and 
carry  the  subjects  sought  to  be  adjudged,  whether 
opposition  shall  be  made  or  not.  The  greatest  dan- 
ger in  this  respect  often  flows  from  there  being  no 
sppeaimce  and  no  opposition,  so  that  material  de- 
fects come  only  to  be  noticed  and  objected  to  as  de- 
fences contra  executionem^  in  the  course  of  a  compe- 
tition with  other  adjudgers,  when  it  is  too  late  to 
cure  the  defects  and  vices  of  the  decree. 

4.  The  executions  must  be  all  ea?  facie  correct, 
fiir,  and  regular,  and  the  day  of  compearance  arrived 
before  calling  the  summons.  • 

5.  The  vCTitings  libelled  on  must  be  all  produced 
in  the  process,  or  their  absence  satisfactorily  account- 
ed for,  by  receipt  on  inventory,  or  reference  to  the 
record. 

These  preliminaries  being  duly  attended  to,  the 
summons  is  fee-funded,  called,  and  enrolled,  like  an 
ordinary  summons. 

Upon  the  cause  being  called  in  the  course  of  the 
printed  roll,  the  Lord  Ordinary  in  a  first  adjudica- 
tion pronounces  an  interlocutor;  appointing  intima- 
tion by  the  minute-book,  and  upon  the  walls  of  the 
Parliament-House,  in  terms  of  the  bankrupt  statute, 
9d.  Geo.  III^,  and  subsequent  renewals  thereof.  It 
is  the  first  duty  of  the  agent  thereafter  to  intimate 
the  process,  by  causing  affix  on  the  walls  of  the  Par- 
liament-House a  copy  <^  the  interlocutor  of  intima- 
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tion»  ivith  9  pretmUe  or  title  deacribiag  the  process. 
Thug; 

In  the  process  of  adjudication,  raised  and  insisted  in  at 
the  instance  of  A.  against  B.  (B.  D.  P.  Clerk,)  LordM. 
prononnced  the  following  interlocutor,  &c.  of  which  in- 
timation is  accordingly  hereby  made  to  all  concerned. 

The  clerk  to  the  process,  and  the  keeper  of  the 
ndnute-booky  will  of  course  enter  the  intimation  in 
their  respective  books  j  but  it  is  the  agenf  s  duty  to 
notice  whether  the  entry  in  the  printed  minute- 
book  is  correct,  that  in  ease  of  any  defect  or  error 
in  the  names  and  designations  of  the  parties,  a  new 
and  correct  entry  may  be  made  without  delay.  This 
being  done,  the  agent  or  his  clerk  writes  a  certificate 
on  the  summons,  that  the  process  and  interlocutor 
have  been  duly  intimated  by  the  minute-book,  and 
upon  the  walls  of  the  Parliament-House,  in  terms  of 
the  interlocutor. 

This  is  the  course  of  procedure,  whether  the  adju- 
dication,^ debt  proceeds  at  the  instance  of  a  credi- 
tor of  the  ancestor,  or  a  creditor  of  the  heir,  Hie 
only  di&rence  is,  that  the  creditor  of  the  heir  needs 
no  ffeneral  charge  to  warrant  a  decree  of  coostitn- 
tion  against  him. 

This  is  also  the  course  where  the  debtqr  and  cre- 
ditor are  both  alive,  except  in  the  omission  of  ^aecio/ 
charpes^  which  in  that  case  are  unnecessary  ;  nnless 
the  debtor  has  succeeded  to  property  as  an  heir, 
whiqb  fact  delays  to  complete  titles  to. 
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Ik  it  ike  bioineaa  a£  the  agent  for  other  creditors 
wiio  purpose  to  be  conjoined  in  the  decree  of  adju- 
dication that  shall  be  pronounced,  and  ^ose  groniida 
of  debt  are  in  a  sufficiently  liquid  state  to  entitle  them 
to  do  so,  forthwith  to  libel  and  signet  sununonses  of 
adjudication  at  their  instance.  This  being  done,  4in 
inventory  is  made  of  each  creditor's  summons,  and 
rehtive  grounds  of  debt,  as  hU  interest. 

Tided  inventory  of  the  summons  of  adjudication  and  In- 
terest for  — —  produced  in  the  clerk's  hands,  in 
order  to  be  conjoined  in  the  decree  that  shall  be  pro- 
nounced in  the  process  of  adjudication  raised  and  in- 
sisted in  by  A.  against  B. 

The  summons  so  produced  need  not  be  executed 
i^ainst  the  defender  who  is  already  m  Court ;  but 
the  fee-fund  dues  having  been  mailed  on  the  in- 
terest,  the  same,  with  the  writs,  is  lodged  in  the  hands 
of  the  clerk,  to  abide  the  next  calling  of  the  cause, 
iifter  the  elapse  of  twenty  sederunt-dat/s. 

But  if  special  charges  are  necessary,  the  days  of 
charge  must  have  expired  as  to  these  creditoi's  also, 
before  producing  their  interest  *. 

At  this  calling,  it  is  the  duty  of  the  original  pur- 
suer to  have  his  counsel  instructed  to  state  that  inti- 
mation has  been  duly  made,  and  to  crave  decree  of 
adjudication.  Counsel,  one  or  more,  must  at  the  same 
time  appear  for  the  other  creditors  adjudgers,  and  crave 
to  liave  their  summonses  conjoined  with  the  original 

*  2adDeonlier  17di^  Doogfas^  Hawa&dOiifMiy. 
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process^  and  decree  of  adjudication  also  pronmuiced 
in  their  favour.  Of  all  this  the  clerk  of  process 
writes  out  a  minute  upon  the  original  summons,  and 
the  interlocutor  pronounced  by  the  Lord  Ordinary 
is  m  the  following  or  similar  terms  : 

The  Lord  Ordinary  having  heard  what  is  before  set 
forth  and  crayed,  conjoins  the  foresaid  summons  and 
process  of  adjudication  at  the  instance  of  C.  against  the 
common  debtor.  B.,  and  also  the  foresaid  summons  and 
process  of  adjudication  at  the  instance  of  D.  against 
the  said  common  debtor  B.,  with  the  foregoing  sum- 
mons and  process  of  adjudication  at  the  instance  of 
the  pursuer  A.  against  the  said  B. ;  adjudges  against 
the  said  defender  B.  at  the  instance  of  the  said  serenl 
pursuers,  A.  C.  and  D.,  as  libelled  by  them  respec- 
tively, and  decerns  :  Finds,  declares,  anid  decerns 
against  the  said  defender,  conform  to  the  conclusions 
of  the  foresaid  respective  libels,  and  allows  decrees 
of  adjudication  at  the  instance  of  all  or  either  of  the  said 
pursuers  A.  C.  and  D.  to  go  out  and  be  extracted  ac<^ 
Gordingly.  . 

Creditors  conjoining  in  this  manner  have  nothing 
to  do  with  the  validity  of  the  debt  of  the  ndser  of 
the  process.  It  is  enough  for  them  to  see  that  the 
debtor  has  been  duly  cited,  and  that  the  days  of  in- 
timation have  expired  before  taking  decree. 

Each  of  the  conjunct  pursuers  having  extracted  his 
own  decree  of  adjudication,v  takes  care  that  the  ob* 
breviate  of  it  is  recorded  within  sixty  days.  If  by 
accident  this  is  omitted,  or  if  it  is  discovered  that  the 
former  interlocutor  was  pronounced  b^fi^re  th^  dxpse 
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of  the  twenty  sedenint-days,  an  interlocutor  adgvdg^ 
ing  of  new  will  be  pronounced  at  a  calling  ;  and  each 
adjudger  will  proceed  to  raise  homing,  and  charge 
superiors,  or  to  pass  a  signature  in  Exchequer,  ia 
order  to  complete  his  diligence  and  title  as  soon  as 
he  can,  just  as'  in  the  case  of  ap  adjudication  in  im- 
plement 

But  as  these  are  abjudications  under  the  act 
1672  in  security  of  debt,  and  came  in  place  of 
comprisings,  before  taking  out  the  extract,  it  is 
the  duty  of  the  agent,  as  well  as  of  the  extractor, 
to  check  the  calculation  of  the  interest  on  the  se- 
veral debts  libelled,  so  that  the  accumulated  sum  at 
the  date  of  the  decree  of  adjudication,  as  inserted  in 
the  extract  of  the  decree,  shall  be  rather  a  trifle 
uiuier  than  over  the  fust  amount  of  the  debt,  princi- 
pal and  interest,  as  at  that  date ;  for  any  error  in 
the  way  of  overcharge  would  be  a  ground  for  setting 
aside  the  decree,  as  containing  a  pluris  petitio. 

It  is  more  than  probable,  that,  in  most  cases,  the 
first  pursuer  who  has  been  at  the  trouble  and  ex- 
pense of  bringing  the  process  into  Court  will  lose 
no  time  in  completing  his  diligence,  so  as  to  make 
his  the  first  effectv4jl  adjudication.  But  if  A.  should 
unduly  delay  to  do  this,  the  course  is  quite  open  to 
C.  or  to  D.  to  outstrip  him  by  perfecting  their  dili- 
gence without  delay.  The  first  effectual  adjudger, 
and  all  conjoined  with  him,  or  within  year  and  day, 
are  pari  passu  preferable  ;  but  he  is  entitled,  in  a 
competition,  to  a  preference  for  the  expenses  incur- 
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r^  by  ltti|}»  ui  leadiog  and  jrendering  efieebial  the 
finit  abjudication. 

§  6.  Of  the  special  adfudication. 

But  it  sometimes  occurs  that  a  debtor  owes  only 
one  individual  a  large  sum  upon  heritable  bond»  or 
otherwise,  who  is  unwilling  to  lie  out  of  his  money 
till  a  new  loan  can  be  negociated,  or  a  favourable  sale 
of  a  part  of  the  debtor's  land  effected^  so  as  to  enable 
him  to  clear  off  the  debt.  In  such  a  case,  the  defend- 
er is  very  likely  to  oppose  the  adjudication  altoge- 
ther upon  want  of  title,  irregularity  in  the  summons 
or  its  executions  or  any  other  ground,  merely  for  the 
sake  of  delay.  It  is  of  course  the  debtor's  duty,  in 
such  a  case,  to  take  the  summons  to  see,  and  state 
defences  j  upon  which  dilatory  defences  parties  may 
join  issue,  when  tho  cause  is  called  before  the  Lord 
Ordinary  in  the  course  of  the  printed  roll.  If  these 
objections  amount  to  a  no  process^  and  are  sustained, 
then  there  is  an  end  to  the  cause  ;  but  this  will  not 
hinder  the  pursuer  from  bringing  a  new  and  more 
regular  summons  y  and  therefore  the  defender  should 
be  prepared  to  join  issue  upon  the^r*^  altematiVe  of 
the  summons,  in  terms  of  the  act  of  Parliament,  and 
tender  the  pursuer  a  special  adjudication. 

The  Lord  Ordinary  will,  however,  pronoimce  the 
usual  ibterlocutor  qfjntimationy  in  case  of  other  cre- 
ditors being  ready  and  desirous  to  be  conjoined.  Up- 
on this  supposition,  the  defender  will,  in  all  probabi- 
lity^  delay  to  Join  issue  as  to  a  special  adjudic^ion, 
until  the  days  of  intimation  shall  have  expired. 
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The  pmsuer  of  v^Jknt  pToee9$  of  adjudieatidii'cws- 
not  insist  for  a  general  decree  of  adjudicatioUi  when 
an  offer  is  made  by  the  defender  to  take  a  day  to 
produce  a  progress,  and  purge  eneumbranees,  kc.  in 
order  togiiring him  a  special cidftidKcdtian.  The  in 
terloeutor  is  in  the  following,  or  similar  terms : 

The  Lord  Ordinary  assigns  the  first  sederunt-day  of 
November  next  to  the  defender  to.  produce  a  pro^ 
gress,  purge  encumbrances,  and  fulfil  the  other  points 
of  the  act  of  ParMament  1672,  and  first  altematiye 
thereof  anent  adjodications;  with  certification. 

If  the  defender's  estate  is  composed  of  different 
tenements,  or  farms,  held  by  separate  titles,  and  that 
the  pursuer  of  the  adjudication  is  the  only  creditor 
who  holds  a  security  over  the  lands  by  infeftmenti 
or  who  has  done  diligence  by  inhibition,  it  may  be 
a  very  easy  task  for  the  defender  to  comply  with 
the  act  of  Parliament,  in  as  far  as  regards  incun^ 
brances.     He  will  therefore  be  prepared  with  a  con- 
descendence, specifying  the  particular  lands  or  te- 
nenients  he  alleges  to  be  equivalent  to  the  pur- 
suer's debt,  and  a  fifth  part  more,  in  respect  of  the 
creditor's  being  obliged  to  take  land  for  his  mOt 
ney,   specifying,  at  the  same  time,  the  rental^  the 
names  of  the  tenants,  whether  upon  written  tacks  or 
otherwise,  and  also  specifying  the  public  burdens. 
Along  with  this  condescendence,  he  wiU  also  pro- 
duce the  rights  and  title-deeds  to  the  extent  oC  a  le- 
£al  progress,  conform  to  inventory^  acc(;»npauied  with 
a  search  of  the  recQrds  for  encumbrances;    .This  be^ 
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mg  d<m^  the  pursuer  will  be  alio  wed  to  see  the  ccsu- 
descendence  and  productions  ;  and  if  he  is  satisfied 
with  the  title,  and  with  the  value  and  extent  of  the 
lands  tendered  to  be  specially  adjudged,  the  Loid 
Ordinary  will  pronounce  a  special  decree  ^adjudi' 
cation^  in  terms  of  the  first  alternative  of  the  sum- 
mons and  act  of  Parliament,  and  assoilzie  firom  the 
general  conclusion. 

This  decree  being  extracted,  and  the  abbreidake 
duly  recorded,  the  pursuer  will  complete  his  title  by 
homing  and  chaige  against  superiors,  and  infeftment, 
in  the  same  manner  as  in  a  general  adjudication; 
with  this  addition,  that  the  a^judger  attains  instant 
possession ;  for  the  defender,  by  the  decree,  is  or- 
dained to  renounce  the  possession,  and  to  ratify  the 
right.  The  debtor  may,  however,  redeem  the  adju- 
dication within  the  kgcU  of  five  years  ;  and,  in  most 
cases,  the  land  will  be  worth  more  than  the  debt 

But  if  the  defender  shall  fail  to  condescend,  and 
to  produce  a  progress,  and  purge  encumbrances,  when 
the  cause  is  again  called  before  the  Lord  Ordinaiji 
or  if  the  production  shall  have  proved  unsatisfacto- 
ry, the  diet  for  producing  may,  as  in  ordinaiy  ac- 
tions, be  prorogated  once,  upon  cause  shewn,  for  a 
short  time. 

It  may  be,  that  the  parcels  of  land  tendered  are 
ample  security,  and  the  progress  (mh/  deficient.  In 
this  case  there  is  no  room  for  proof ;  but  it  may  hap- 
pen that  the  defender's  title-deeds,  or  some  of  them, 
are  not  in  his  own  custody.     At  any  rate,  lie  will 
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make  this  a  pretext  to  obtain  delay,  and  crave  a  diii» 
gence  against  havers,  which  the  pursuer,  instead  of 
oppodng,  should  consent  to,  and  even  allow  the  de*- 
fender  a  first  and  second  dUigenjce^  and  thus  leave 
him  without  excuse  upon  this  head  when  the  cause 
shall  next  be  called. 

If  the  quantity  and  value  of  the  lands  tendered 
to  be  specially  adjudged  is  objected  to  by.  the  pur* 
suer,  then  the  defender,  unless  the  rental  of  these 
lands  be  so  very  low,  as  at  once  to  convince  the  Lord 
Ordinary  of  their  utter  insufficiency  to  satisfy  the 
pursuer's  debt,  should  be  allowed  a  conjunct  proba- 
tion with  the  pursuer,  for  proving  the  rental  and  va- 
lue thereof,  in  the  same  manner  as  is  done  in  the 
case  of  a  judicial  sale,  or  cognition  and  sale,  reser- 
ving to  the  defender  to  add  to  the  lands  so  tendered 
such  other  part  or  parcel  of  lands  as,  upon  proof, 
shall  be  found  necessary  and  adequate,  to  cover  the 
pursuer's  debt,  and  a  fiflh  part  more. 

K  the  defender  fail,  afler  all,  to  prove  sufficiently, 
or,  what  is  more  likely,  fails  to  produce  a  sufficient 
progress,  and  purge  encumbrances,  the  Lord  Ordi- 
nary will,  as  a  matter  of  course,  pronounce  the  fol- 
lowing interlocutor : 

Clrcumduces  the  term  against  the  defender  for  not  pro- 
ducing a  progress,  purging  encumbrances,  and  per- 
forming the  other  conditions  of  the  act  of  Parliament, 
in  terms  of  the  act;  and  adjudges,  decerns  and  declares. 

This  is  just  arriving  at  the  general  decree  of  ad- 
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judication^  hj  a  more  drcuitoos  rmite.  It  tt  ob- 
Tioun^  however,  that  the  special  adjudicatioii  can  bave 
no  place  whererer  there  are  two  or  more  creditorBin 
the  field,  seeking  to  adjudge  and  to  he  coojoiaed  in 
Ihe  ^st  process  of  adjudicatioii ;  and  it  never  on 
have  place  but  in  a  first  adjudication. 

The  special  adjudger  has  na  doubt  the  advantage 
of  entering  into  possession  of  the  lands,  and  drawitig 
the  rents  as  equivalent  to  the  interest  of  hiemont^i 
vnthout  the  necessity  of  accounting ;  and  the  legal  of 
the  redemption  being  ovAjfive  years,  instead  often, 
he  might  the  more  speedily  perfect  his  r^t  by  de- 
clarator ;  but,  on  the  other  hand,  it  is  apprehended, 
that  any  subsequent  adjudger  would  be  entitled  to 
include^  in  his  general  decree  of  adjudication^  these 
lands  specially  adjudged,  as  well  as  the  debtor's  other 
lands,  or  at  least  ^  debtor^ s  right  ofreversian* 

Supposing,  therefore,  the  lands  not  to  be  redeemed 
from  the  special  adjudger  by  the  debtor  vidthin  the 
five  years,  or  the  reversion  thereof,  a  posterior  ad- 
judger,  who  had  included  these  lands  in  his  genenl 
adjudication,  would  be  entitled  to  redeem  them  witft* 
in  the  legal,  so  as  to  reap  the  benefit  of  the  sarins 
value  thereof  beyond  the  first  adjudger's  debt,  m* 
eluding  the  expenses  incurred  by  him,  as  well  as  the 
fiflh  part  more ;  and,  in  case  of  the  ^rst  adjudges 
refusal,  to  compel  him  to  take  his  mon^  by  a  pro- 
eecia  of  declarator  of  redemption  and  denuding^ 
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5  7*  JPyocess  ofmaHU  tmd  duties. 

This  is  frequently  had  recourse  to,  in  order  td 
payment ;  and  the  adjudger  first  in  order  of  posses- 
sion tak^s  precedence. 

But  if  the  adjudger  shall  not  thus  have  been  paid 
his  debt  by  intromission  with  the  rents,  and  has  not 
recovered  payment  of  it  from  the  common  debtor 
out  of  his  means  and  estate,  aliunde^  within  the  le- 
gal ;  then  the  ultimate  step,  in  the  progress  for  com- 
pleting his  right,  whether  the  adjudication  be  spe- 
dal  or  general,  is  by  a  process  of  declarator  qfeapiry 
of  the  legah 

It  may,  however,  be  here  noticed  in  passing,  that 
the  process  of  maiUs  and  duties ^  like  the  process  of 
poinding  of  the  ground^  is  often  had  recourse  to, 
merely  as  paving  the  way  to  instruct  bankruptcy,  in' 
the  preset  of  its  being  immediately  necessary  to 
bring  the  lands  to  a  judicial  sale. 

S  8.    Of  the  process  of  declarator  of  expiry  of  the 

legal. 

This  summons  ought,  if  possible,  to  be  executed 
against  the  defender  personally^   and  the  greatest' 
care  taken,  that  every  step  of  the  process  is  duly 
and  r^ularly  gone  about,  particularly  if  the  decree  ' 
is  allowed  to  pass  in  absence  ;  because^  although,  if 
regularly  deduced  and  extracted,  it  is  an  e£Pectual 
and  irredeemable  tide  to  th^  lands  contained  in  the 
adjudication  in  all  time  coming,  yet  very  slight  in- 
accuracies or  defects,  either  in  this  decree  itself,  or 
in  the  decree  of  constitution  or  adjudication  that  pre- 

2  II 
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cede  it»  will  be  sufficient  grounda  finr  opemng  it  up, 
and  letting  the  debtor  into  an  accounting  at  any  time 
within  the  long  prescription  of  forty  yean. 

If  the  defender  appears,  he^  may  eithw  de£sMi 
himself  upon  a  plea  of  phrin  peHtio^  or  other  iaic- 
curades  in  the  decree  of  abjudication,  or  on  inacca* 
fades  in  the  decree  of  constitution,  to  the  effect,  iiof 
mdy  of  being  allowed  still  to  redeem  the  lands  by 
paying  the  debt  and  expenses,  but  of  restricting  the 
decreet  to  one  m  secmify  anfy,  or  even  ceml  it  w 
tatu$»h  if  the  flaw  be  a  gross  one. 

He  may,  at  any  rate,  aver  that  the  debt  has  hem 
paid  ioMm  the  leffol^  or  at  least  is  so  nmo^  by  the 

creditors  intromission  with  the  rents,  or  otherwise^ 

< 

and  tender  instant  payment  of  the  balance  of  the 
debt,  if  any  shall  appear  to  be  due,  upon  accountiiig. 
If  an  accounting  is  gone  into,  and  it  shall  ifpesr 
that  the  debt  has  been  extinguished  wUkm  th$  kr 
ffoif  (or  even  bejfond  it^  if  the  accounting  is  ao  re* 
gtthited,  as  it  probably  would  *,)  the  debtor  will  &tt 
to  be  aasoilaied. 

But,  in  order  to  extinguish  the  a^hndkaHomg  if 
infeftment  has  followed  on  a  charter,  and  to  demand 
repayment  of  the  surplus  of  the  creditor's  iMrinnis* 
sionSf  the  debtor  must  libel  and  signet, 

^  9^  A  summons  qf  declarator  of  extinction  and 

payment.' 

is  summons  may  either  be  repeated  in,  and 
•  Hcfa  Qnaistoa  v.  HiB,  7th  Fob.  1809. 
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eoiyoised  with,  tbe  proceM  of  dadarator  €ff  eacpiry^ 
df  coDfleol;,  or,  if  the  creditor  objects  to  this,  the 
8I1I11IIIOI18  xosKf  be  executed  againat  him,  and  the 
Lord  Oirdiaary  will^  as  a  matter  of  coarse,  sist  the 
prooesa  of  declantor  of  expiryf  until  the  indmcMt 
have  run  upon  the  summons  of  deckrator  cfextmC' 
Hm.  This  hist  process  being  brought  into  Court, 
win  then  be  remitted  to,  and  conjoined  with,  the  de* 
clamtor  of  exph7  of  the  legal. 

In  veckoniiKg  the  period  of  redemption,  minorities 
on  die  part  of  the  debtor  and  his  heirs  are  of  couim 
ia  be  deihtctedf  according  to  the  rules  laid  down  in 
that  behalf  ^ 

By  means  of  these  conjoined  processes  a  fair  ac- 
eomrting  may  readily  be  gone  into.  If  the  debt  be 
found  to  be  extinguished  by  super-intromission  icHA- 
m  Am  leg^f  decree  ct  declarator  of  extinction  and 
pqrment  will  go  out  in  favour  of  B.  the  debtor.  If, 
on  the  other  hand,  the  debt  shall  not  have  been  ex* 
tinguidied  within  the  legal,  and  that  B.  is  still  un- 
able  to  pay  it,  or  its  balance,  then  decree  of  deela- 
rstar  of  expiry  of  the  Iqpd  will  go  forth,  and  the 
Umdm  become  the  irredeemable  property  of  the  credi- 
tor. 

If  the  creditor  shall,  however,  content  himself  with 
pooacBsion  of  the  lands  under  his  decree  of  adjudica- 
tionf/bttawed  by  charter  and  sasinef  and  no  process 

^MC1,4:.6.    Eiridao^B.ii.titl«L§10L 
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of  d^ai^w  of  extmctioii  aad  redempkieii  shall  bt 
insisted  in  by  the  debtor  within  forty  years^  not  rec^ 
konix^  minoritieSy  the  creditor's  right  wiU  be  foitified 
by  prescription,  and  become  absdute  and  irredeenN 
able,  without  a  decree  afdedanUor  of  the  expiry  of 
the  legal* 

« 

.  S  ,10.  AdfudtccUian  of  the  predecessof^s  land$  by 
the  creditors  of  the  heir-apparent. 
The  statute  lC6l,  c.  24»  entitled,  '  Actctmeern^ 

*  ing  appearand  heirs^  their  payment  of  theit.prt- 

*  decessore,  and  their  own  dei>t8^*  i»full  of  instructum 
on  this  head.  The  preamble  bears :  '  Our  sovereigii 
'  Lord,  with  advice  and  consent  of  the  Thsee  EBtites 

<  of  Parliament,  taking  into  consideration,  thfitof- 
'  pearand  heirs ^  immediate^  after  their  pfedfim* 

*  sofa  deaths  (1.)  dofrequenHy  dispone  their  tflate 
.'  in  whole  or  inpart^  in pr^udioeqf  their predete^ 
^  ao^s  lawjvi  creditors^  before  their  death  oome  to 

<  their  knowledge,  or  before  they  can  do  lawful  dili- 
'  gence  against  the  said  appearand  heirs  ;  aind  wUch 

<  dispositions  the  said  appearand  heirs  do  often  mtke 

<  before^  they  be  served  heirs  and  infeft ;  or,  other- 

*  wise,  (2.)  hy  coUtmon  they  suffer  their  predem^ 

*  sof^s  estates  to  be  comprised  or  at^fudged  from 

*  them  for  payment  of  their  own  proper  debts^  real 
'  or  simulatef  withxmt  respect  to  their  predecesaoa^s 

*  creditors.     And  his  Majesty,  considering  how  just 

<  it  is  J  that  every  marCs  own  estate  should  he  first 

*  liable  to  hia  own  debt,  before  the  debta  contracted 
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*  Inf  the  appecarand  heirs  :    Therefore  his  Majesty, 
<  ivith  consent  foresaid,  declares, 

.  L  '*  TThat  the  creditors  oftlie  defunct  shaU  be  pre- 
^  farted  io  the  creditors  qf  the  appearand  heir  iii 

*  time  coming,  as  to  the  defunct's  estate ;  providing 

*  ahoajfs  that  the  defUncfs  creditors  do  dUigence  a-^ 

*  gainst  the  appearand  heir,  and  the  real  estate  be- 

*  loiiging  to  the  defunct^  tmthin  the  space  of  three 

*  years  after  due  dejunc^s  death  * 

IL  '  Alid  because  it  would  be  most  unreasonable, 

« that  the  appearand  heir,  when  he  is  served  and  re- 

*  *  lolured  heir,  and  infeft  respective^  should,  for  the 

*  Adi  space  of  three  years,  be  bound  up  from  making  ^ 
«  lights  aiid  alienations  of  his  predecessor's  estate ; 

^  aiid  yet  it  being  as  unreasonable  that  he  should  dis- 

*  pane  thereupon  immediately,  or  shortly  after  his 

*  predecessor's  deaith,  in  pre^idice  of  his  predeces^ 

*  mj^s  cr^itors,  he  having  year  and  day  to  advise, 
f  whedier  he  will  enter  heir  or  not ;  therefore,  it  is 
'  hereby  declared.  That  no  right  or  disposition  made 
«  by  lihe  said  appearand  heir,  in  so  far  as  may  pre- 

*  judge  his  predecessor's  creditors,  shall  be  valid,  un- 

*  4e^  it  he  made  and  granted  a  fuU  year  after  the 

*  a^ncfs  death? 

'  Keeping  in  view  these  luminous  provisions  of  the 
iMatHte,  the  creditors  of  the  ancestor  should  lose  no 
time  in  proceeding  to  render  their  debts  effectual  by 
adjudication  in  the  manner  already  detailed;  an^ 
take  care  that  if  by  any  accident  they  are  not  within 
and  day  of  ^e first  effectual  adjudication,  their 
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^T^  of  abjudication  shall  be  at  least  toAAtn  Atee 
years  after  the  death  qf  their  debtor^ 

If  they  fail  in  this,  they  may  no  dotdit  still  ad- 
judge, but  they  will  do  so  under  more  un&voanUe 
eircumstancesy  in  aa  much  as^  after  the  dBpK  of  the 
three  years,  the  creditors  of  the  heir  are  entided  to 
run  an  equal  race  of  diligence  with  the  crediton  of 
the  ancestw,  who  thus  lose  all  benefit  they  mi^t 
otherwise  have  derived  from  the  statute  1661. 

It  may  sometimes  happen  that  a  ftrel  decree  of 
ai^udication  has  been  deduced  against  the  predeces- 
sor a  short  time  previous  to  his  death,  but  that  he 
has  died  b^bre  other  creditors  have  had  an  0|qpQrta- 
nity  of  adjudging,  and  who  are  of  couiae  desirouito 
adjudge  within  year  and  day  of  thejlr^.  In  sudia 
case  the  creditors  must  lose  no  time  in  perfMting 
their  diligence,  a  measure  to  whidi,  whengonesbont 
ill  a  bona  fide  manner,  the  Court  will  be  disposed  to 
give  every  due  facility,  by  dispenang  with  the  w* 
cAicue. 

§  11.  Adjudication  in  security. 

This  becomes  necessary  to  preserve  the  riighta  of 
parties  who  are  not  in  a  condition  to  condescend  ob 
a  specific  sum  as  the  amount  of  their  claiiHf  u]^^ 
account  of  certain  unascertained  contingencies;  as  m 
the  case  of  an  obligation  of  relief,  or  in  security  of 
provisions  under  a  contract  of  marriage,  and  the 
like. 

These  diffi^  from  adjudications  for  qpedfic  suin^ 
of  debt  ahready  duly  liquidated  in  this  respect,  thst 
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they  are  iH>t  capable  of  being  converted  into  an  irre^ 
deenible  right  by  the  elapse  o£  any  length  of  time ; 
aadtre  confined  to  9^  pari  passu  preference,  aa  a  «e- 
cMfii^  for  what  shall  ultimately  be  due,  along  with 
adjudications  for  liquid  sums  standing  upon  the  same 
parallel  of  priority  of  diligence. 

Attempts  have  sometimes  been  unsuccessfully 
made,  where  the  debtor  was  not  vergnns  ad  inopiont^ 
to  lead  a  first  adjudication  in  security  of  a  debt, 
the  term  of  payment  whereof  had  not  yet  arriTod ; 
but  the  Lord  Ordinary  found,  and  his  interlocutor 
wai  adhered  to  by  the  Gourtt 

Id  respect  that  an  adjudication  in  security  btfcre  the  term 
of  payment  of  the  sum  adjudged  for,  is  an  extraordi- 
naiy  remedy,  not  allowed  except  when  the  creditor  is 
in  danger  otherwise  of  losing  his  debt,  mid  there  is 
no  snffident  ground  of  such  hazard  alleged ;  and  that 
4e  Lords,  upon  the  like  grounds,  recalled  an  inhibition 
used  for  the  debt,  now  intended  to  be  adjudged  for, 
sustains  the  defence,  and  assoildes  *. 

On  the  other  hand,  the  Court  do  not  hesitate  to 
sustain  process  of  adjudication  in  security  ofconHn^ 
gent  claims  ;  as  in  the  case  of  the  Creditors  of  Sir 
Thomas  Wallace  against  Brown  and  Collinson,  14th 
November  I78I  t.  In  that  case.  Sir  Thomas  had  sold 
part  of  bis  lands  to  Brown  and  Collinson,  at  twenty- 


•  leih  Febmary  1750;  Nisbet  v.  Stitliog. 
t  Monrison'f  Diet.  p.  62; 


4^     ADJUDICATIONS  OF  DEBITA  FUNDI,  [tIT*  VIU. 

xuoe  years'  p^^chafie^  aeoordi]^  to  »  signed  raotal, 
which  Sir  Thomas  becaiae  bound  to  wanai^  for 
twenty-seven  years*  Upon  this  obligatioa  Bcown 
a^d  CoUinton  led  an  a^jiviication  m  security  tgsbst 
Sir  Thomas's  other  knds  and  estates;  to  whidi»  » 
the  ranking  of  Sir  Thomas's  creditors^  an  objeekioa 
was  stated,  but  rqpelled.  It  was  argued  suooesafel- 
ly  by  Brown  and  .Ck>llinsoD,  that  *  this  sort  of  «|jtt> 
^dicf^II  has  ever  been  considered  as  a  competeDt 
'.W4y  of  aflB^eting  the  debtor's  herib^,  insravi^ 
'  of  such  debts  as  can  only  be  liquidated  de.a$m0  is 

<  annumt  or  of  such  as  cannot  properly  be  the  foua- 

<  dation  of  an  adjudication  for  payment    Thiu,  a 

*  widow  may  adjudge  in  security  of  her  liferent ;  a 

*  cautioner  in  security  for  his  relief ;  and  a  purchaser 
^  *  in  security  of  his  warrandice*     These  claimfl,  like 

'  the  present*  are  contingent  on  future  eventSf  but 
\  they  are  all  equally  capable  of  being  seeui^l^y  <^' 
'Judicatioiu' 

§  13.  Adjudications  o/*debita  fundi. 

It  often  happens^  that  the  price  of  an  estate^  ora 
large  portion  of  it,  is  secured  upon  the  landa  byway 
of  real  lien^  but  that  the. debtor  suffers  the  intere&t 
to  run  into  arrear  for  years  unpaid.  The  aame 
thing  may  hi^en  in  the  case  of  an  ordinary  beri- 
table  bond,  or  heritable  bond  of  annuity.  The  ere* 
ditors  arC)  in  all  these  cases,  diearly  preferablct  t»Ae 
extent  of  their  principal  sums,  over  i|ny  adjudging 
creditor  of  their  debtor  ;  but  if  processes  of  adjudi* 
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cation  of  the  lands  are  in  progress^  they  will  do  well 
to  adjudge  also  without  delay. 

But  even  this  will  scarcely  hinder  a  common  ad- 
judger  Stom  establishii^  at  least  ^pari passu  prefe- 
rence along  with  the  creditor  secured  by  way  of  lien, 
or  debiiwu  Jimdi,  in  as  far  as  regards  arrears  qf 
interesi  due  on  the  sum  so  secured*  In  order  to 
presenre  the  benefit  of  the  preference  by  debitum 
Jmdi  for  the  inierest  that  has  accrued,  as  well  as  the 
principal^  the  creditor  ought  to  insist  in  a  process  of 
poinding  of  the  ground  for  his  anrears  of  interest ; 
snd  upon  the  decree  of  poinding  of  the  ground,  raise 
and  execute  letters  of  poinding  of  the  ground.  The 
decree  is  always  for  attaching,  inter  alia,  the  rents 
due,  alid  to  grow  due,  the  terms  of  payment  being  al- 
ways first  come  and  bygone.  And  the  execution  of 
the  letters  will  bear,  that  *  in  obedience  to  said  let- 
^  ters,  the  messenger  passed,  upon  such  a  day,  in  or- 

*  der  to  poind  and  distrain  the  whole  goods  and  ef- 
^  feets  upon  the  ground  of  the  foresaid  lands,  in 

*  payment  of  the  said  annualrent,  buir  could  find  no 

^  goods  or  effects  whatsoever,  at  least  none  sufficient 

'  to  answer  the  said  annualrents  could  be  found  on 

^  the  said  lands,  to  be  poinded  by  the  said  letters.* 

Upon  the  narrative  of  the  grounds  of  debt,  and  the 

letters  and  execution  of  poinding  of  the  ground,  the 

creditor  will  then  libel  and  execute  a  summons  of 

adjudication  for  the  arrears  of  interest,  as  well  as 

for  the  principal  sum.     This  decree  of  adjudication 

will  effectually  convert  the  arrears  <)f  iiiterest  into  a 
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capitaly  and  be  preferable  over  all  other  adjudica- 
tionsy  not  only  in  as  fer  as  regards  the  principal  sum 
of  delritumjundi  ccmtained  in  the  real  right,  to  ike 
date  qf  which  the  detsree  of  cuffudicatidn  drmn 
bach^  but  the  decree  of  poinding  of  the  ground  will 
impart  to  the  arrears  of  interest  also  tLprtfereMtixit 
question  with  other  adjudgers. 


§  18.  Of  the  natu/te  of  the  subject  to  be  a^judgsd. 

It  is  a  matter  of  the  utmost  importance  to  tab 
care  that  the  subject  to  be  cuJffudged  is  of  sneh  s 
nature  as  to  be  oqpable  of  adjudication  before  libdling 
the  summons  {  and  to  define  its  nature  befeire  pro- 
ceeding to  attach  it.  On  this  head,  fMuUiee  tfre- 
demption^  or  a  fiwuUy  to  reduce  a  deathbed  deedf 
or  the  like,  as  well  as  rights  of  annualrent,  tacks,  ad- 
judications, heritabk  offices^  ftc.  form  Tarieties  in  the 
process. 

The  most  difficult  of  all  perhaps  is  to  ascertain  cor- 
rectly the  nature  of  a  debtor^a  right  under  a  whm- 
tartf  truet-deeS^  the  style  and  provisions  of  which 
deeds  are  so  various.  In  those  which  occur  in  deeds 
of  settlement  among  children,  the  provision  is  often 
heritable  as  to  succession,  and  yet  moveable  ^fuood 
creditors ;  and  vice  versa.  It  is  always  proper,  when 
such  difficulties  occur,  to  be  well  informed  as  to  the 
facts,  and  to  act  upon  the  sound  opinion  of  coimsd. 

In  a  case,  Cuthbert,  merchant  in  Jamaica,  who 
in  1796  had  conveyed  his  lands  of  Castlehill  izt  Scot- 
land to  Mr  R.  his  London  consignee,  by  a  dispoai- 
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tion  ^fack  absolute,  but  admitted  to  be  latently 
qualified  otf  a  security,  and  Jar  payment  to  him  cf 
his  debt,  and  relief  of  the  whole  cautionary  and 
odier  obligations  come  under  by  him  for  C,  the 
mode  of  attaching  the  reversionary  intereet  of  the 
debtor  was  developed.  It  was  also  a  latent  quality  of 
this  conveyance,  that  if  Mr  R.  should  not  be  paid  his 
debt,  and  relieved  of  his  obligations  for  C.  at  or  be- 
fore the  term  of  Whitsunday  1800,  He  should  then 
be  at  liberty  to  sell  the  lands,  and  to  apply  the  pric6 
and  proceeds  thereof,  in  the  first  place,  in  payment  of 
all  expenses  incurred  by  him  in  the  sale  and  m»- 
BrngemeaL  9dfy,  In  payment  of  his  own  debt,  in- 
duding  relief  of  his  whole  obligations  for  C.  ft%. 
In  payment  to  Mr  T.  another  creditor  of  C.  of  his 
debt :  And,  4M^,  To  hold  just  count  and  reckon- 
ing  and  payment  with  C.  and  his  heirs  for  the  balance 
of  the  price  and  proceeds  of  the  lands.  Upon  this 
conveyance,  which  contained  a  clause  of  absolute 
warrandice,  and  the  diqpositive  words  of  which  were 
<  seU,  «lienate»  di^ne  and  convey,'  Mr  lU  was  forth- 
with duly  infeft,  and  in  possession  by  his  factor,  un- 
til Cs  death  in  1809. 

In  this  state  of  matters,  Mr  R.  had  proceeded  to  sell 
sundry  lots  of  the  lands  by  public  roup,  and  was  in  pro- 
gress to  sell  the  rest,  or  at  least  as  much  as  would  sa^ 
tisfy  his  own  and  Mr  T.'s  debts,  when  sundry  other 
creditors  of  C.  having  charged  C/s  eldest  son  and 
beir»  and  constituted  their  debts  against  him,  B.  one 
of  their  number,  proceeded  to  raise  letters  of  special 
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.chaiget  and  thereupon,  in  winter  session  1806|  aflQm- 
mops  of  adjudication^  directed  ag«iinst  C's  eldest  son 
and  heir-f^parent,  as  lawfully  charged  to.  enter  hesr 
in  spedsl  to  C.  This  summons  of  a4iudioitiQii  ba- 
ving  been  called,  came,  in  course  of  the  printed  roII% 
before  Lord  RobertsoUf  who  pronounced  the  usnl 
interlocutor  of  intimation. 

m 

.  Upon  expiry  of  the  daya  of  intimation,  on  6th  March 
1806,  Mr  R.  put  in  dances,  accompanied  with  his 
dii^sitioD  and  sasine  ex  facie  absolute.  The  (d- 
lowing  procedure  took  place : 

•<  Mr  Archibald  Colquboun,  for  the  pm^uer^  resumed 
..    *  the  state  of  the  process^  and  craved  his  Lordship  to 

<  adjudge,  decern  and  declare,  conform  to  the  coodo- 

*  sions  of  the  libeL 

<  Mr  John  Clerk,  for  Mr  C.  and  Mr  R.  answfredjTbiithv 
'  Lordship  had  no  regular  hour  at  this  period  of  the 

*  session,  and  of  course  he  cannot  pay  any  attention  to 
'  the  pursuer's  demand.  But  notwithstanding  of  this, 
^  he  consented  that  his  Lordship  should  be  allowed  U) 

<  hear,  and  decide  upon  the  merits  of  the  cause,  in  the 
'    <  same  manner  as  if  he  bad  a  regular  bour.    The  Lord 

^  C^dinary  having  considered  what  is  above  stated  Moi 
'  craved,  finds  that  the  procurator  for  Mr  G  slid  Mr 

<  B.  has  passed  from  the  objection  to  his  Lc»d8hi|^  BOt 
^  having  a  regular  hour :  Allows  the  pursuer  to  see  the 

<  writs  produced  for   the  said  C.  and  R ;  and  ap- 

<  points  parties'  procurators  to  be  ready  to  debate  the 

*  merits  of  the  case  to-morrow,  with  certification/ 

Upon  the  import  of  the  defences,  which  drew  the 
attention  of  the  Court  to  the  absolute  nature  of  the 
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GOBvejraiiGe,  and  to  the  consequence  of  adjudging  the 
Imis  BB  if  they  were  still  in  JuBreditate  jacente  of  C. 
the  granter  of  that  convejrance,  though  the  greater 
jMft  of  them  had  in  fact  been  sold  twice  over^  coun- 
sel were  heard  before  the  Lord  Ordinary,  who  pro- 
nounced the  fallowing  interlocutor : 

'  lih  March  1806l — Having  heard  parties'  procurators 

*  on  the  subject-matter  of  the  libel  and  defencesy^ad- 
<  judges,  decerns  and  declaresi  in  terms  of  the  oondu* 
'  sions  of  the  libel ;  reserving  to  the  defexuler,  Mr  R.,.aU 
'  objections  contra  executionem  as  accords ;  superseding 

*  extract  till  the  third  sederunt-day  in  May  next.'^ 

But  so  satisfied  were  the  eminent  counsel  who 
pleaded  the  cause  on  the  part  of  Mr  R.  (ilifr  Dean 
ofFacuUy  JRoss^  and  Mr  Solicitor- General  Cleri, ' 
^ow  Lord  JSldin,)  that  this  was  an  inept  mode  of 
attaching  C.'s  reversionary  interest  under  the  con- 
veyance to  Mr  R,,  that  they  instantly  gave  in  a  re- 
presentation,  praying  the  Lord  Ordinary, 

*  To  recall  the  interlocutor,  and  to  appoint  parties  to  be 

*  ready  to  debate  in  May  next,  or  to  take  the  cause  to 
'  report  on  memorials  against  the  box-day,  or  in  any 

*  other  way  more  agreeable  to  his  Lordship ;  or,  at  any 
^  rate,  to  supersede  the  representation,  until  the  opinion 

*  of  the  Court  could  be  taken ;  and^  in  the  meantime, 

*  to  prohibit  the  clerk  from  entering  the  foresaid  de- 

*  creet  in  the  minute-book/ 
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The  Lord  Qrdisary  acoordii^y  fihrdiwttli  repott- 
ed the  matter  Terijally  to  the  Court,  then  ntthig,  iiid 
the  result  was  the  foUowing  interlocutor : 

*  7tk  March  1806. — HaTmg'coiisidered  the  representatiflD, 

*  and  having  advised  with  the  Lords ;  in  the  meantime^ 
*prohibU8  ike  dark  to  the  process  Jrom  entering  Ae  wiSm 

*  decree  in  the  niimae--took  till  Tuesday  next,  and  until  a 

*  petition,  to  be  then  given  in,  is  disposed  of  by  the 
•Court* 

Mr  Solicitor-Greneral  Cleric  accordingly  prepared 
an  able  petition,  pointing  out,  in  the  clearest  maaner, 
the  incompetency  of  adjudging  the  lands  themsAoa 
firom  Mr  R.,  as  thus  attempted,  or  even  C/s  rever- 
sionary interest  therein,  in  any  other  way  than  as  a 
facuJtty  to  redeem.  It  was  moved  on  the  11th 
March  1806,  and  unanimously  appointed  to  be  an- 
swered; but  so  satisfied  had  the  respondents  now 
become,  that  this  was  an  inept  method  of  attaching 
C/s  interest  under  the  conveyance,  that  they  thence- 
forth abandoned  the  process. 

5  14.  Aiffudicaiion  upon  a  trust-bond,  in  order  to 

form  a  title  to  pursue. 

The  bond  may  be  for  any  sum,  however  laig^  and 

is  a  sufficient  constitution  of  debt  to  wanant  letters  of 

special  charge,  or  of  general  special  chai^,  passing 

against  the  grantor  as  heir-apparent  of  his  ancestor^ 

whose  succession  he  is  desiden^ing  whether  to  take 

up  or  not.     The  days  of  charge  being  expiredt  a 

s 
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aiiBUBOiui  of  iMUttdicatiOii  wiU  be  ubeUed  m  pceiaeiy 
th^  WDie  fonii  as  if  the  bond  were  granted  for  »  jiist» 
tm^aad  onerous  cauae.  But  when  the  suBimoittconet 
into  the  Outer-Houae  roll»  itiBtwi  necessary^  at  Inst 
not  usual*  to  take  any  intedocutor  of  intimation^  but 
at  once  to  take  decree  of  adjudication.  The  abbreviate 
being  recorded,  a  hwning  against  superiors  will  fol- 
low as  a  matter  of  course ;  tokich  is  a  good  ti^  to 
hmgt  in  a  reducHan^  in  name  of  the  tru^^ad^udger 
cfamj  deeds  that  may  happen  to  stand  in  the  heir^s 
way  to  the  suceession* 

But,  in  case  of  acddent,  it  is  proper  to  take  a  re- 
conveyance of  the  bond  and  decreet  of  adjudication 
to  the  heir,  or  some  other  confidential  friend  of  his, 
to  remain  latent  until  occasion  require  its  use.  For 
want  of  this  caution*  it  has  sometimes  been  necessary 
to  direst  the  trustee's  heir  by  an  abjudication*  or  ex« 
pensive  tide. 

S  15.  l%o  Court  sometimes  dispense  with  the  in- 
dttdae  in  eummanses  ifcon^ituiion  and  cfaa^ 
dication. 

In  the  ease  of  a  second  general  adjudication,  the 
Court  have  been  in  use  to  dispense  with  the  second 
diet  m  the  summons  of  adjudication ;  and  now  that 
there  is  but  one  diet,  to  authorise  the  summons  to  be 
called,  enrolled,  and  decree  of  adjudication  forthwith 
pronounced  and  extracted,  wherever  this  is  necessary 
to  bring  the  adjudger  in  within  year  and  day  of  the 
y^#fy  but  always  under  a  reservation  ofaU  objections 
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contra  executionem.  Nay,  if  the  defender  aj^ear  to 
state  fiivoloas  or  untenable  defences,  merely  to  post- 
pone the  decree  of  constitution,  the  Ck>urt  will  inter- 
fere  to  allow  decree  of  constitution  to  be  pronounoed 
and  forthwith  extracted,  reserving  all  objections  am- 
tra  executianem^  And  they  will  also  give  facilities 
for  obtaining  and  extracting  the  decree  of  adjudica- 
tion, under  a  similar  reservation. 

In  the  case  of  a  creditor  of  the  ancestor  in  danger 
of  being  cut  out  by  being  beyond  the  three  years^ 
or  beyond  year  and  a  day  of  %  prior  adjudger,  the 
Court  will,  upon  cause  shewn,  remit  to  an  Ordinszy 
to  pronounce  decreet  of  constitution,  and  instantly 
thereafter  decree  of  adjudication,  without  abiding  the 
running  of  iTiducue^  or  the  reading  of  the  decree  in 
the  minute-book,  but  always  under  a  reservation  of 
all  and  every  possible  objection  contra  executkmem  \ 

§  16.  Of  pluris  petitio  in  adjudications. 

This  is  one  of  the  most  common  blunders  ia  ad-. 
judications,  and  much  mischief  often  ensues  from  rL 
When  a  creditor  has  lain  out  of  his  money  for  ten 
long  years,  and  fancies  he  is  about  to  shut  the  checquer 
by  a  decree  of  declarator  of  expiry  of  the  legal,  he 
is  met  with  an  objection,  not  that  he  has  been  pud 
within  the  legal,  or  paid  at  all,  but  that  he  has  no 
right  to  be  paid,  his  diligence  being  ab  initio  void, 
in  respect  of  a  pluris  petitio.     The  bare  possibility 

*  Cannan  ii§;Binst  Greig  and  Corrie,  in  Ranking  of  Polqiiiaini> 
26th  November  1794,  and  24th  February  1795, 
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f>f  sUeh  a  statement  being  truly  made,  (for  if  truly 
made^  it  is  unxnswerBble,)  should  induce  eveil'  the 
yottugest  practitioner  to  bestow  due  attelition  in  de* 
daemg  his  decree  of  adjudicatiotu  To  a  special  wi^ 
judkatioii  it  will  be  &tal,  and  set  it  aside  in  'iota  ; 
sad  it  will  as  eertainly  restrict  a  geaetdl  one  to  a 

A  miscalculation  of  interest  is  the  most  common 
blandsr  of  this  sort ;  but  it  is  Only  one  of  many. 

The  debt  may  be  aU  justly  due  by  the  debtor, 
(ttid  yet  a  pmt  of  it  not  duly  conttituted  against 
Mvi ;  or  it  may  be  duly  constituted  against  the  debt' 
or,  imt  910^  aO  duly  vested  in  the  pursuer.  '  It  must 
be  dbnous,  that  as  a  pursuer  cannot  adjudge  for  the 
whole  without  being  previously  vested  in  the  whole, 
s  paft  is  in  no  better  plight.  Yet  here,  again, 
sriies  a  Common  blunder.  The  best  that  can  happen^ 
under  such  circumstances,  is,  to  hold  the  decree  as  a 
^tcurity  only  for  that  part  which  is  constituted  in  the 
pursuer's  per^n* 

It  would  be  awkward  to  have  judgment  setting 
the  adjudication  aside  in  totOj  as  in  the  case  of  Por«> 
teous  against  Sir  James  Nasmith,  4th  February 
178** 

$  174  An  articulate  a^udiccUion. 

When  there  are  two  or  more  debts  specified  in  a 
summons,  it  seems  to  have  been  sometimes  taken  for 
granted^  tbat  this  of  itself  constitutes  an 

♦  Fac  CoU.  No.  14  L 
2l 
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cuifudicationj  and  that  decree  in  terms  of  the  libd^- 
neraUy  is  all  that  is  necessary  to  protect  two  or  mtt 
debts  against  a  blunder  as  to  one  of  a  ^i    To  be 
sure,  if  this  is  carefully  applied  by  the  extractor,  un- 
der direction  of  the  agent,  the  decree  may  be  msde 
ex  facie  pretty  articulate  and  correct.     But  care 
should  always  be  taken  that  the  interlocutw  isjntde 
suflkiently  broad  and  precise,  tundkr  ti^  signattarecf 
the  judge,  to  warrant  every  letter  of  the  grand' d^ 
cemiture  in  the  extracted  decreet  of  adjudication. 
The  general  phrase  in  the  libel,  *  or  as  the  mmtnkM 
*  be  artictUately  accumulated  in  the  decree  tofdkw 
^  hereon^  means  too  little  for  safety*    The  conclusioiis 
of  the  libd  must  he  precise  :  the  alternative  most  be 
-specified  in  the  interlocutor  adjudging^  and  the  ut- 
most care  must  be  bestowed  in  the  sIruetuFe  of  the 
grand  decemiture  of  the  extracted  decree,  to  utfuie 
safety. 

Any  blunder  in  these  particulars  will  have  the  cf« 
feet,  not  perhaps  to  cast  the  decree  altogetha*!  but 
most  certainly  to  restrict  it  to  a'  decree  of  a^ju^^* 
tion  in  security  only  *• 

§  18.  As  to  penalties  and  termly  JaUun»* 

The  penalty  in  a  bond  is  generally  one^fth  part 
more  of  the  principal  sum.  Where  a  ffenerai  adjudi- 
cation is  led  upon  such  a  bond,  it  is  not  t^pbtriape' 
titio  to  include  the  penalty  in  the  accumulated  sum. 

If  there  are  tennly  failures  in  case  of  non-punc- 
tual payment  of  interest  or  annualrent,  the  including 

*  Landale  v,  Carmichael  and  othenB,  25th  Noyember  1794. 
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of  diese  in  the  accumulated  sum  of  either  a  special  or 
8  general  adjudication  is  tk  pluria petitio  *• 

In  a  special  adjudication  the  sums  to  be  accumu- 
lated are  the  principal  sum,  the  interest  ^ue  thereon, 
and  ane^ih  part  more^  in  respect  the  creditor  %oante 
the  use  of  his  numey^  and  is  necessitated  to  toM  land 
far  the  same.  But  if  the  penalty  were  included  as 
well  as  the  fifth  part  more,  it  would  infer  a  pluris 
petitio. 

A  common  error  had  crept  in,  of  including  the 
penalty,  as  well  as  a  fifth  part  morey  in  the  accumu- 
lated sum  in  special^  and  also  in  general  adjudica- 
tions }  but  it  was  corrected  by  an  act  of  sederunt  t. 

This  act,  after  narrating  the  statute  l672>  pi^o- 
ceeds,  ^  And  albeit  it  appears,  by  the  foresaid  act 
^  ^  Parliament,  that  where  the  acyudication  is  spe-- 

*  okiy  and  proceeds  upon  probation  of  the  ren- 
<  tal»  and  the  debitor's  production  of  the  writs,  the 
'  decreet  ought  to  be  for  the  principal  sum,  annual- 

*  rents  thereof,  and  a  fifth  part  more  without  the 

*  penalty  of  the  bond  ;  but  where  the  adjudication  is 

*  general^  in  absence  of  the  debitor,  without  proba- 

*  tion  of  the  rental,  the  decreet  ought  to  be  for  the 
^  principal  sum,  annualrent  and  penalty  (if  any  be) 

*  contained  in  the  bond  or  other  tvrit^  which  is  the 

*  ground  of  the  adjudication  ;  yet  by  mistake  of  the 

*  clerks  and  their  servants,  some  decreets  of  adjudica- 
'  tion  have  been  extracted,  adjudging  the  debitw's 

♦  Hart  against  Nasmyths,  27th  July  1775. 

t  26th  Feb.  1684. 

2  I  2  -r 


499     PENALTIES  AND  TERMLY  FAILURES.  [tIT.  Vni. 

*  whole  lands,  in  satisiaction  of  tke  principd  sum, 

<  annualrents,  penalty,  and  a  fifth  part  mom ;  And 
'  the  Lords,  in  some  cases  which  have  occuiTed  before 

*  them,   being  unwilling  hitherto  to  annul  the  ad- 

<  judications,  have  restricted  the  same  to  the  pri&eipal 
'  sum,  annualrents,  and  penalty  accumulate,  eon- 
^  tained  in  the  decreet^  in  r^ard  the  style  of  the 
'  suitimons,  concluding  for  a  fif);h  part  more,  has  given 
'  occasion  to  the  foresaid  error. 

<  But  finding  it  expedient,  that  the  lieges  he  in 

*  certainty  as  to  this  point  for  the  future,  t^  de- 
'  clare,  that  if  hereafter  any  decreets  of  a^udicstion 

*  proceeding  without  probation  of  the  reaital,  and  ad- 

*  judging  the  ^bitor's  estate  in  general^  wi^ut  re- 

*  striction,  shall  be  extracted  for  afif^pdrtwm, 

*  they  wUl  not  sustain  and  restrict  these  decRels  of 

*  adjudication,  but  wiUfind  the  same  void  and  nA 
'  as  if  they  had  never  been  pronounced.* 

§  19*  Expenses  qf  the  process  qfoi^fudicaim' 

In  the  case  of  an  adjudicsdon  in  4tiqinsii^f 
where  opposition  is  expected,  a  conclusioD  fiar  ^' 
penses  is  sometimes  4hrown  into  the  samsiiina;  but 
whether  concluded  for  or  not^  if  eqnensea  are  favA^ 
due,  eare  should  be  tahen  that  they  are  modified  tad 
decerned  for  in  name  of  the  agent,  and  so  as  not  to 
load  the  decree  of  adjudication  or  afabreviale  i^^ 
them* 

The  common  adjudication  for  debt  under  the  act 
I67S9  being  to  all  intents  and  purposes  a  step  of 
real  diligence,  it  is  quite  improper  to  put  any  ecu- 
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elusion  for  expenses  into  the  summons.  At  the  same 
time,  if  the  decree  is  nimiously  opposed  by  the  debtor 
himself,  or  by  any  competing  creditor,  the  Court  may, 
and  in  practice  do,  find  expenses  due  by  the  opposing 
party,  although  not  concluded  for  in  the  summons. 
These  expenses  should  always  be  kept  distinct  from 
the  decree  of  adjudication,  by  taking  and  extracting 
a  separate  decree  for  them  in  name  of  the  agent. 

The  decree  of  adjudication  has  invariably  but  one 
date,  and  ought  not  to  ba  mixed  up  with  extraneous 
matter,  like  expenses  of  process. 

§  20.  Of  the  order  of  jpreference  among  adjudgers. 

Adjudications  in  implement,  and  adjudications  of 
ddrita  fundi,  were  already  adverted  to,  as  in  their 
own  nature  preferable  to  all  others.  The  rule  of 
preference  among  common  adjudgers  for  debt  was 
established  by  the  aet  of  Parliament  1 661,  cap.  62, 
and  is  greatly  facilitated  by  the  provisions  of  the 
bankrupt  statute,  SS.  Geo.  III.  c.  74>  ^t^d  renewals 
thereof,  appointing  intimation  of  the  first  process, 
and  allowing  all  creditors  who  are  in  a.  condition, 
and  have  a  mind,  to  adjudge  the  estate,  to  do  so,  by 
merely  libelling  a  summon^,  and  producing  it  with 
the  grounds  of  debt  for  summary  conjunction  with 
the  first. 

The  act  I661  bears  : 

*  And  because  oftentimes  creditors,  in  regard  tbey  live 

*  at  distance,  or  upon  other  occasions  are  prejudged 
^  and  preveened  by  the  more  timeous  diligence  of  other 

*  creditors^  so  that  before  they  can  know  the  condition 
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<  ^f  the  common  debitor,  his  estate  is  comprised,*aiidthe 
^  posterior  comprisers  have  only  right  to  the  kgal  n- 

<  versiany  which  may,  and  doth  often  prove  inefiPectaal 

*  to  them,  not  being  able  to  satisfy  and  redeem  the  prior 

<  comprisings ;  (their  means  and  money  being  in  the 
^  hands  of  the  common  debitor :)    Therefore  it  is  sta- 

<  tute  and  ordained,  that  all  comprisings  deduced  since 

*  the  1st  day  of  January  1662  years,  before  the  first  et 
^  fectual  comprising,  or  after,  hnttoMmffearwiddajf 

*  of  the  same,  shall  come  tit  pari  passu  together,  ss  if 
^  one  comprising  had  been  deduced  and  obtained  for 

<  the  whole  respective  sums  contained  in  the  foresaid 
'  comprisings. 

<  And  it  is  declared,  that  such  comprismgs  as  cart  pn- 
^ferabk  to  all  others  in  rented  of  ihe  ftrsi  real  rigU  and 

*  infeftment  following  thereupooy  or  ihe  first  eand  diSr 

<  gence  for  obtaining  the  same^  are^  and  shidt  be  hDU» 

<  the  fir^  effedual  comprising^  though  there  be  oth^ 
'  in  date  before  and  anterior  to  the  same;  and  the  fine- 

*  said  benefit  given  and  introduced  heiieby,  in  fiEiVoiirs 

*  of  those  whose  comprisings  are  led  within  the  timei 

*  and  in  manner  foresaid,  is  only  granted  and  oompe- 
^  tent  in   the  case  of  comprisings  led  since  the  1st 

<  day  of  January  1652  years,  and  to  be  led  after  the 

*  date  of  thir  presents,  and  for  personal  debts  only.' 

Exception. — ^  WithmU  prefudice  always  to growid-asnualsj 

<  annualrents  due  upon  infe/lment,  and  other  real  dMsj 

<  and  debita  fundi,  and  of  comprisings  therefore  oflasds 
^  and  others  effected  therewithj  which  shall  be  ^ffedtual  and 
^  preferable^  according  to  the  laws  and  pracUck  of  this 
^  hingdom  now  standing. 

'  And  it  is  also  provided,  that  the  creditors  having  right 
*  to  the  first  comprising,  except  as  is  above  excepted, 
'  shall  be  satisfied  by  the  posterior  comprisers  claim- 
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iog  tbe  benefit  foresaid,  of  the  whole  expense  debur- 
sed  by  them  in  deducing  and  expeding  the  said  first 
comprising,  and  infeftments  thereupon. 
And  further,  for  obviating  the  frequent  and  fraudful  prac- 
tice of  the  appearand  heirs  of  debitors,  who  are  in  use 
to  acquire  the  right  of  expired  comprisings,  and  by 
virtue  thereof  to  enjoy  and  possess  their  pi'edecessor's 
lands  and  estate,  to  the  prejudice  and  defrauding  of 
the  posterior  comprisings,  and  other  creditors,  it  is 
statute,  That  in  case  the  appearand  heir  of  any  debi- 
tor, or  any  other  confident  person  to  his  behoof,  shall 
at  any  time  hereafter  acquire  the  right  of  an  expired 
comprising,  already  deduced,  or  which  shall  be  led 
and  deduced  hereafter,  thie  said  right  shall  be  redeem- 
able firom  Uie  appearand  heir,  or  the  said  confident 
person,  their  heirs  and  successors,  within  the  space 
of  ten  years  after  the  acquiring  of  the  said  right  by 
the  posterior  comprisers,  upon  payment  allanerly  of 
tbe  sums  truly  paid  and  given  out  for  buying  and 
acquiring  the  saids  rights,  at  the  least  so  much  thereof 
as  shall  be  resting  unsatisfied  for  the  same,  by  the 
intromission  of  the  appearand  heir,  or  of  the  said 
confident  person,  or  their  foresaids. 
And  his  Majesty,  witli  consent  foresaid,  doth  declare,  thai 
$he  bm^tfareioidi  introduced  hereby  anent  aw^msingsy 
thaU  be  eastended  to  adjudications  for  debt ;  so  that  the 
creditors,  at  whose  instance  the  same  are  obtained, 
and  those  who  have  right  to  redeem  tbe  same,  shall 
be  in  the  same  case  as  to  the  benefit  foresaid,  as  if  the 
saids  adjudications  for  debts'were  comprisings.' 

The  S3.  Ggo.  III.  c.  74,  reiterated  by  54.  Ge6.  III. 
c.  37 J  S-  9m  provides  further,'  on  this  head  : 

*  And  in  order  to  lessen  the  number  of  adjudications 
^  for  debt,  and,  consequently,  the  expense  to  all  par- 
'  ties,  and  to  facilitate  the  pari  passu  preference  of 
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creditors  in  similar  circnmstancesy  be  it  c&acted, 
That  the  Lord  Ordinary,  oflBciating  in  the  Conrt 
of  Session^  before  whom  the  fisni  process  ef  ad- 
judication  against  any  estate  for  payment^  or  lecih 
rity  of  debti  is  called,  shall  ordain  intimstkm  there- 
of to  be  made  in  the  minute-book,  and  on  the  wall, 
in  order  that  any  other  creditors  of  the  common 
debtor,  who,  at  the  next  calling  of  the  cause,  can 
shew  that,  although  they  have  not  executed  their  sun- 
monses  of  adjudication,  they  are,  in  other  respects, 
by  the  nature  of  the  grounds  of  debt,  and  steps  taken 
by  them,  in  condition  to  proceed  in  a^nd^pog  tlteir 
debtor's  estate,  may  produce  the  instructioBS  of  their 
debts,  with  summonses  of  adjudication,  libdlad  and 
signeted,  for  the  purpose  of  their  being  conjoined  in 
thp  decree  of  adjudication,  twenty  9edenM  days  being 
fdlowed  for  such  intimation  before  the  cause  can  be 
called  a  seoimd  time ;  and  if  any  of  these  forms  shall 
hiqppai  to  be  omitted,  the  said  adjudication  shall  be 
null  and  void,  without  prejudice  to  its  being  brought 
forward  again  in  more  due  form,  or  still  ooojomed 
with  any  after  adjudication,  and  without  prejudice  to 
the  validity  and  order  of  ranking  of  posterior  adjodi- 
cations,  according  to  the  rules  of  law :  when  anya/ler 
process  or  processes  of  adjudication  are  broogbt  into 
Court,  the  same  shall  be  regulated,  as  to  the  time  and 
manner  of  proceeding  in  them,  by  an  act  or  acts  of 
sederunt  of  the  Court  of  Session,  so  as  to  provide, 
as  far  as  circumstances  will  admit,  for  the/Mnj»ufs 
preference  of  such  posterior  adjudications  with  one 
another,  and  to  abridge  the  number  and  expense  of 
such  proceedings. 
^  And  in  all  cases  where  penalties  for  non-payment,  over 
and  above  performance,  are  contained  in  bonds,  or 
other  obligations  for  sums  of  money,  and  are  made 
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*  the  subgeet  of  iidjudication,  or  of  demand  in  any 

<  other  shape^  it  shall  be  Id  the  power  of  the  Court  to 

*  modify  and  restrict  such  penalties,  so  as  not  to  eio 

<  ceed  the  real  and  necessary  expenses  incurred  in  ma- 

<  king  the  debt  e£fectuaL' 

In'  the  case  of  an  adjudication  of  subjects  that  have 
not  been  feudalized,  as  there  can  be  no  sasine,  it 
follows  that  the  right  of  the  creditor  is  complete 
from  the  date  of  the  decree  of  adjudication,  provided 
it  be  duly  recorded  within  sixty  days  *• 

Where  the  debtor  has  right,  by  a  disposition,  with 
open  procuratory  and  precept,  the  creditor  has  some- 
times contrived  to  get  possession  of  the  disposition, 
and,  in  virtue  of  his  adjudication  as  a  legal  assignation 
of  the  writ,  has  got  himself  infeft }  but  it  has  been 
held  as  a  common  right  to  all  in  pari  casu. 

In  a  competition  between  adjudgers,  the  credi- 
tor who  has  done  all  he  could  to  perfect  his  right, 
is  held  to  be  in  pari  casu  with  one  who  has  actually 
got  himself  infeft,  both  diligences  being  otherwise 
on  a  footing  in  point  of  priority  t. 

The  act  1661  settles  this  matter,  <  It  is  declared, 

*  that  such  comprisings  are  preferable  to  all  others, 

*  in  respect  of  the  first  real  right  and  infeftment 
^  following  thereupon,  or  the  first  exact  diUgewe 

*  for  obtaining  the  same/  The  charge  to  superiors, 
or  the  presenting  of  a  signature  in  Exchequer,  can- 
not but  be  considered  exact  diligence  for  obtaining 

*  £nk«  B,  it  tit.  12^  S  30,  and  Stewart  <»f  Torrence  v.  Stewart 
cyf  P^aran,  26th  Jime  1705. 

t  Falconer's  Relict  r.  Ifis  Creditors,  27th  Jane  1734. 
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infeftmeat  j  and  uader  the  act  tantamount  to  an  in- 
feftment,  in  as  far  as  regards  all  questions  touching 
the  first  effecttuH  ac^fudtcation. 

§  21.   Year  and  day^  hmo  reckoned  ? 

In  the  case,  the  Lady  Bangour  v.  Hamilton  and 
others,  26th  January  1681,  the  Lords  found  the 
year  was  not  to  be  counted  by  the  number  of  days, 
but  by  the  return  of  the  day  of  the  same  denomina- 
tion of  the  next  year ;  and  therefore  found  that  the 
creditor's  adjudication,  being  upon^  the  SOth  July 
1679*  and  the  Lady's  adjudication  being  upon  the 
31  St  day  of  July  I68O,  was  wUhin  the  year  and  day 
of  the  rest,  and  cam'e  in  pari  passu  theremth. 

§  22.  In  adfudicatians  under  the  act  l6^%  VM^ 

both  aUematives  be  libelled  f 

This  is  answered  affirmative.  The  Court  restrict- 
ed a  decree  of  adjudication  to  a  aecuiity  for  the  prina- 
pal  sum  andannualrent,  because  it  only  libelled  the  se- 
cond or  general  alternative  *. 

§  23.  Of  the  liters  of  inhibition. 

The  importance  of  the  inhibition,  as  a  step  of  dili- 
gence, in  connection  with  the  adjudication,  is  teadily 
demonstrated  in  the  process  of  ranking.  It  is  direct- 
ed at  once  against  the  debtor^  and  against  all  and  sun- 
dry the  lieges.  It  prohibits  the  debtor  voluntarily  to 
dispose  of  his  lands,  or  to  contract  or  take  oil  debts 
whereby  his  lands  and  estate  may  be  adjudged,  or 

*  18th  Nov.  1708,  Veitcb  againat  MaxwelL 
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indirectly  evicted  from  him ;  and  in  the  same  breath 
prohiiHts  the  lieges  to  deal  with  him  in  any  way  touch- 
ing his  heritage,  to  the  prejudice  of  the  inhibiting  cre- 
ditor. 

This  prohibitory  diligence,  like  that  of  arrestment, 
may  proceed,  either  u^on  a  liquid  ground  of  debt, 
or  decree,  or  upon  the  dependence  of  a  process  ;  in 
which  last  case,  the  diligence  accresces  to  the  decree 
when  obtained.  The  signeting  of  a  summons  is  a 
sufficient  dependence  to  warrant  the  issuing  of  let- 
ters of  arrestment  *  ;  but  the  summons  must  be  exe- 
cuted  against  the  defender,  before  passing  the  bill« 
for  letters  of  inhibition. 

LMers  o/mhibiium  on  the  dtpendemx. 

Geobge,  &c.  Our  levite  A.,  That  he  has  raised,  intent- 
ed  and  executed  a  summons  and  process  at  his  instance, 
before  our  Lords  of  Council  and  Session,  against  B., 
concluding,  That  the  said  B.  should  be  decerned  and 
ordained,  by  decree  of  our  said  Lords,  to  make  pay- 
ment to  the  complainer  of  the  sum  of  L.  500  Sterling, 
and  interest  thereof,  from  and  since  the  j  day  of 
— —  and  in  time  coming,  during  the  not-payment, 
together  with  the  sum  of  L.  50  Sterling,  or  suqh  other 
sum,  less  or  more,  as  our  said  Lords  shall  modify,  as  the 
expenses  of  process,  over  and  above  the  expense  of  ex- 
tract; as  the  said  summons,  dated  and  signeted  the  ■ 
day  of—,  duly  executed  against  the  said  B.,  shewn  to 
our  said  Lords  of  Council  and  Session,  hath  testified : 
And  the  said  B.,  knowing  perfectly  that  the  complainer 
win  obtain  decree  against  him  in  the  said  action,  for  pay- 

*  54.  Geo.  III.  §  2. 
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ment  of  the  said  sums  of  money,  and  is  to  salt  and 
follow  forth  all  mamier  of  execution  against  )um  for 
payment  thereof  he,  in  manifest  defraud,  hurt  and 
prejudice  of  the  complainer  thereanent,  intends,  as  the 
complainer  is  informed,  to  sell,  alienate,  wadset,  dis- 
pone^ resign,  renounce,  dilapidate,  and  put  away,  all 
and  sundry  his  lands,  teinos,  heritages,  annualrents, 
liferents,  reversions,  mills,  woods,  fishings,  tacks,  stead- 
ings, rooms,  possessions,  and  others  pertaining  to  him, 
and  to  grant  dispositions,  wadsets,  assignadons,  resg* 
nations,  renunciations,  discharges,  and  other  rights 
thereof,  and  to  contract  and  take  on  debts,  aod  to 
grant  bonds  and  other  securities  therefor,  and  to  do 
other  acts  and  deeds  to  the  complainer^s  prqodioe^ 
unless  remeid  be  provided  thereagainst,  as  allq^ed. 
Odr  will  is  herbfose,  and  we  charge  you.  That  on 
.    sight  hereof  ye  pass, -and  in  our  name  and  aathoiicj 

inhibit  and  discharge  the  said  B.,  per- 
i  i£aS^     sonally,  or  at  his  dwelling^plaoei,  that  he 

in  nowise  sell,  alienate,  wadset,  dispoocy 
resign,  renounce,  dilapidate,  nor  put  away  any  of  his 
lands,  teinds,  heritages,  annualrents,  liferents,  rever- 
sions, mills,  woods,  fishings,  tacks,  steadings,  rooms, 
possessions,  heritable  rights,  ac^udicfitions,  or  other 
rights  pertaining  and  belonging  to  him;  nor  makeffj 
public  or  private  alienations,  dispositions,  wiidsetSi  as- 
signations, resignations,  discharges,  renunciatioDS,  or 
other  rights  and  securities  thereof^  to  any  person  or 
persons;  nor  contract  qr  take  on  debts,  nor  grant 
bonds,  or  other  rights  or  securities  therefor ;  nor  do  any 
other  act  or  deed,  directly  or  indirectly,  whereby  the 
right  to  the  said  lands  and  others  pertaining  to  him 
may  be  anywise  evicted  or  adjudged  firom  him,  or  he 
denuded  thereof,  in  defraud  and  to  the  hurt  and  pre- 
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judice  of  the  oomplainer,  anent  the  implemetitiiig  and 
fttlfilliDg  to  the  conqplainer  the  depr«e  to  be  obtained 
at  his  instaiice  in  the  said  depending  process,  and  payr 
inent  making  to  him  of  the  whole  sums  to  be  therein 
contained. 
And  ai^o,  That  ye,  in  our  name  and  authority,  inhibit 

and  discharge  all  and  sundry  our  lieges,  and 
to  Sc^mT*  o^®^  whom  it  effeirs,  by  open  proclama^ 

tion  at  the  market-cross  of 

and  other  places  need&l,,  that  they,  nor  none  of  them, 
pflmnm^  nor  take  upon  hand,  under  any  colour  or  pre- 
test^ to  buy,  block-take,  or  recdve  in  wadaet^imail, 
mail-freei  or  otherwise,  from  the  said  B.  any  of  bis 
lands^  teinds,  heritages,  annualrents,  liferents,  or  others 
foresaid,  pertaining  to  him,  nor  receive  from  him  any 
dispositions,  assignations,  wadsets,  or  other  rights  and 
securities  thereof;  nor  lend  him  any  sums  of  money, 
nor  receive  any  bond  or  other  right  or  security  there- 
Ibr,  nor  do  any  other  act  or  deed,  directly  or  Indirect- 
IjF^  ift  defraud  and  to  the  hurt  and  prejudice  c(  the  com- 
.plaintr^  as  said  is;  certifying  those  that  do  on  the  con- 
trary,, that  all  amah  alienations,  wadsets,  ^dispdsitions, 
bonds,  br  other  i^hta,  shall  be  null^  and  of  no  avail, 
fime,  strength,  or  effect,  with  all  that  has  Ibllowed^.tir 
may  follow  therei^U)  and  shall  make  no  faith  in  judg- 
me^ty  or  outwith  the  same  in  time  coming;  and  that  ye 
clause  register  these  our  letters,  and  executions  to  fol- 
low thereupon,  within  forty  days,  conform  to  act  of 
Parliament   According  to  Justice ;  because  the  Lords 
have  aeen  the  dependence  above  mentioned;    as  ye 
ip^ill  answer  to  us  thereupon.   Which  to  do,  &o. — Given 
under  our  signet,  8&e. 

Ex  deSbtraiiom  Dommorunk  QmciUi. 
(L.  S.J  G.  H. 

Written  by  my  Clerk. 
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Great  accuracy  is  necessary  .m  every  step  of  this 
diligence.  The  execution  against  the  debtor  should 
he,  if,  possible,  personal,  and  it  must  be  executed 
against  the  lieges  at  the  market-cross  of  the  head 
burghs  within  which  he  lives  and  resides,  if  within 
Scotland. 

If  he  is  furth  of  Scotland,  the  letters  will  eon- 
tain  a  warrant  for  edictal  citation,  and  the  same  will 
be  executed  accordingly,  as  well  against  the  debtor 
as  the  lieges,  by  ddwery  cfa  copy  therettfaA  the  f«- 
oord  qffice  of  Ihe  keeper  of  thtTeo(prd^  Chwrtof 

SessioHf  in  terms  of  the  statute  thereanent. 

The  letters,  with  the  executions,  if  the  debtor  is 
furth  of  Scotland,  will  be  registered  in  the  general  re- 
gister of  inhibitions  at  Edinburgh,  or  if  he  resides  in 
-Scotland,  either  in  the  general  register,  or  in  the 
particular  roister  of  every  shire  wh^re  he  has  lands, 
including  the  shire  in  which  he  lives*  But  th(^  ssfy^ 
and  amplest  eourse  is  to  record  the  letters  aad  ex^ 
cutions,  in  all  cases,  in  the  general  register. 

It  may  be  many  months,  or  even  years,  before  a 
final  decree  is  obtained  in  the  process,  upon  Ae  de- 
pendence of  which  the  inhibition  has  been  used ;  and, 
in  the  meantime,  the  debtor  may  have  contract^ 
other  debts,  upon  which  adjudications  have  been  led, 
and  he  may  also  have  granted  voluntary  deeds,  heri- 
table bonds,  or  conveyances  of  his  lands,  or  parts 
thereof,^  in  prejudice  of  the  inhibitor. 

As  to  voluntary  deeds,  the  inhibitor  has  a  remedy 
in  the  process  of  reduction  ex  capite  inhUntionis  for 
setting  all  such  aside. 
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But  haying  bnce  obtained  his  decree,  and  pro- 
eeeded  thereon  to  deduce  an  adjudication,  the  power 
and  e£fect  of  the  inhibition  is  instantly  seen.  Sup- 
pose, for  an  example,  C.  D.  and  £.  to  have  been  con- 
joined in  2k  first  adjudication,  and  that  while  the  debts 
of  D.  and  E.  are  recent  contractions,  the  aggregate 
sum  of  their  debts  is  equal  to  the  value  of  the  lands 
adjudged,  and  that  A.  the  inhibiting  creditor,  has 
led  an  adjudication,  but  for  lack  of  an  earlier  de- 
cree of  constitution  is  beyond  year  and  day.  Be- 
ing thus  a  postponed  adjudger,  A.  in  the  ordi- 
nary case,  could  draw  nothing  until  C.  D.  and  E. 
were  fully  paid.  But,  in  virtue  of  his  inhibition, 
which  strikes  at  the  debts  of  D.  and  E.,  the  adjudica- 
tion of  A,  becomes  lifted  up  to  the  date  of  his  in- 
hibition in  a  question  with  those  creditors,  and  A.  may 
thus  draw  full  payment ;  at  least,  he  becomes  there- 
by entitled  to  draw  the  dividends  set  apart  for  D. 
and  £.,  to  the  extent  of  payment  of  his  own  debt 
secured  by  the  inhibition. 

S  9A^  Form  qfthe  summons  of  a^d^yudication  on  the 

aa  167^. 

OsoROE,  &C.  Whereas  it  is  humbly  meant  and  «hewn 
to  us  by  our  lovite  A.,  That  he  obtained  decreet  and 
sentence  at  his  instance  before  our  Lords  of  Council 
and  Session  against  B.,  of  date  the  —  day  of  — ^ 
decerning  and  ordaining  him  to  make  payment  to  the 
pursuer  of  the  sum  of  L.  500  Sterling,  and  interest 

thereof  from  and  since  the day- of  -^ —  and  in 

time  coming  during  the  not-payn\ent,  together  with  the 
sum  of  L.  22  Sterling,  as  the  modified  expenses  of  pro- 
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cesS)  and  L.  !»  12s.  Sterling,  as  the  expense  of  ettnct^ 
iag  tbe  said  decreet }  as  the  extl^acted  decreet,  diewn 
to  our  said  Lord%  and  here  referred  to^  hath  testified: 
And  tbue  it  is,  That  the  said  principal  sum  of  L.  500, 
and  interest  thereof  with  the  said  sums  of  expenses  of 
process  and  extract,  are  all  resting  unpaid,  and  that 
the  pursuer  can  get  no  payment  thereof^  or  security  for 
the  same. 
TH£]t£Foit£,  necessary  it  is,  that,  in  terms  of  the  act  of 
Parliament  167C,  chap.  19.,  entitle,  <  Act  anent  adjii£* 
<  cations,'  that  such  pafts  md  portions  of  the  laodi 
ist.  Altema.       '^^  Others  after  meotionedi  whidi  pei^ 
tiT«i  or  Bdeciai    ,  tain  heritably  to  tbe  said  B.,  ought  and 
ju  ca  on.        $}|ouId  be  adjuc^^  from  him,  by  decree 
of  our  said  Lords  o£  Council  and  Session,  and  decerned 
and  declared  to  pertain  and  belong  to  the  pursuer,  his 
heirs  and  assignees,  as  shall  be  worth,  and  will  satisfy  and 
pay  the  aforesaid  sum  of  L.500  Sterling,  interest  there* 

ofj  from  the  said  —  day  df to  the  date  df  the 

decree  to  follow  hereon,  together  with  the  said  smAof 
L.  SS  Sterling  of  modified  expenses  of  prooess,  sad 
L.  1, 12s.  Sterling  of  expense  of  extract ;  together  with 
a  fifth  part  more  of  the  said  principal  sum  of  L.  500 
Sterling,  in  respect  the  pursuer  wiD  thereby  want  tKe 
use  of  his  money,  and.  be  dUig^  to  take  land  for  the 
same^  and  that  over  and  above  the  compoaition  to  the 
superiors,  add  expense  of  infeftment  to  follow  tpon 
the  said  decree ;  and  for  that  effect,  mutual  probalion 
ought  to  be  taken  <>f  the  value  of  the  lands,  and  others 
^ecified :  And  the  said  B.  ought  and  should  be  de- 
cerned and  ordained,  by  decree  foresaid,  to  exhibit  and 
produce  before  our  said  Lords  the  whole  writs  and 
evidentflw  old  and  new,  of  and  concerning  .the  sidd  lands 
atid  others,  to  be  seen  and  considered  by  our  said 
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Lords,  in  order  that  they  may  determine  whether  the 
right  be  sufficient,  and  the  progress  full  and  conqplete, 
and  what  warrandice  the  said  B.  shall  be  liable  in  to 
the  pursuer ;  and  in  case  the  right  be  good,  and  the 
progress  complete,  the  said  B;  ought  and  should  be 
decerned  and  ordained,  by.  decree  foresaid,  to  purge  all 
real  encumbrances  affecting  the  said  lands  and  others, 
and  deliver  to  the  pursuer  the  principal  writs  and  eyi- 
dents  of  the  same,  or  judicial  transumpts  thereof,  to  the 
extent  of  a  legal  progress,  to  renounce  his  posses- 
sion of  the  said  lands  and  others,  ratify  the  decree  to 
follow  hereon,  and  observe  what  else  is  prescribed  by 
the  foresaid  act  of  Parliament. 
Ob  otherwise.  All  and  whole  the  lands  and  others  after 
2d  Ahema^      mentioned,  pertaining  heritably  or  other- 

nd^a^o^n'     ^*^®  ^  ^^^  '^'^  defender,  his  predecessors 
tion.  or  authors,  viz.  All  and  whole  {here  take 

in  the  lands,)  with  the  teinds,  parsonage  and  vicarage 
thereof,  and  all  right,  title  and  interest  whatever  of 
and  concerning  the  same,  anywise  competent  to  the 
said  B,  together  with  all  and  sundry  charters,  disposi- 
tions, procuratories  and  instruments  of  resignation,  pre- 
cepts and  instruments  of  sasine,  contracts,  services,  de- 
crees of  sale,  tacks  and  rights  of  teinds,  decrees  of 
plat^  prorogation  and  valuation  thereof,  and  all  writs, 
evidents,  rights,  titles  and  securities  whatever  of  and 
concerning  the  lands  and  others  before  specified,  with 
all  reversions  of  the  same,  legal  and  conventional, 
OUGHT  and  should  be  adjudged  from  the  defender, 
and  all  others  having,  or  pretending  to  have  right 
thereto ;  and  decerned  and  declared,  by  decree  of 
our  said  Lords,  to  pertain  and  belong  to  the  pursuer 
and  his  foresaids,  heritably,  for  payment  and  satisfac- 
tion to  them  of  the  foresaid  principal  sum  of  L.500 

2k    • 
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Sterling,  interest  thereof  from  the  said  — — ^ —  day  of 
— -«— *-  to  the  date  of  the  decree  to  follow  hereon, 
together  with  the  said  sum  of  L.22  Sterling  of  modi- 
fied expenses  of  process,  and  L.1,  12s.  of  expense  of 
extract,  all  contained  in  the  decree  above  narrated,  ao 
cording  as  the  same  shall  extend  when  accumulated  at 
the  date  of  the  decree  of  adjudication  to  follow  hereon, 
and  of  the  annualrent  of  the  said  accumulated  sum 
during  the  not  redemption  of  the  lands  and  others 
foresaid,  over  and  above  the  composition  to  the  supe- 
riors, and  expense  of  the  infeftment  to  follow  upon 
the  said  decree  of  adjudication,  with  the  interest  of  the 
said  expense  from  the  time  of  disbursing  the  same  du- 
ring the  not  redemption :   And  the  pursuer  and  his 
foresaids  ought  and  should  be  ordained  to  be  iufeft 
and  seased  in  the  lands  and  others  foresaid  so  to  be  ad- 
judged, to  be  holden  by  them  of  the  immediate  lawful 
superiors  of  the  same,  in  the  same  manner,  and  as 
freely  in  all  respects  as  the  said  B.  his  predecessors  or 
authors,  held,  hold,  or  might  have  holden  the  same; 
and  for  that  effect,   letters   of  homing  ought  and 
SHOULD  be  ordained  to  be  directed  against  superiors, 
charging  them  thereto,  afler  the  form  and  tenor  of  the 
foresaid  act  of  Parliament,  laws  and  daily  practice  o( 
Scotland,  used  and  observed  in  the  like  cases^  in  aU 
points,  as  is  alleged.    Our  will  is  herefore,  &c. 

Ex  ddiberaJtume  Dominorum  ConciliL 
(L.  S.J  G.  H. 

Written  by  iny  Ocrk. 

Having  obtained  and  extracted  the  decree  of  ad- 
judication, and  seen  the  abbreviate  duly  recorded, 
A.'s  next  step  towards  completing  his  diligence  is  by 
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presenting  a  signature  of  adjudicatron  in  Exchequer, 
if  the  lands  hold  of  the  Crown  or  Prince;  and  if  they 
hold  of  a  8ubjed>superior,  by  raising  and  executing, 

§  25.  Letters  ofJwrning  against  superiors. 

George,  &c.  Whereas  it  is  humbly  meant  and  shewn 

to  us,  by  our  lovite  A,,  That  upon  the day  of 

he  obtained  decree  of  adjudication  before  the 

Lords  of  our  Council  and  Session,  at  his  instance,  a- 
gabst  B.,  adjudging  from  him  all  and  whole,  &c.  [here 
recite  the  grand  decerniture  of  the  decreet,  and  then 
add,)  and  ordaining  these  our  letters  of  horning  to  be 
directed  thereon  against  superiors  for  that  effect;  as 
the  said  decree  of  adjudication,  and  abbreviate  thereof^ 

duly  recorded  upon  the day-  of         —  shewn. 

to  our  said  Lords  hath  testified* 

Our  will  is  herefore,  and. we  charge  yon,  That  on 
£ight  hereof  ye  pass,  and  in  our  name  and  authority 

lawfully  command  and  charge —  the  su- 

periors  of  the  said  lands  and  others,  edictally,  and  that 
•bydelivery  of  a  copy  of  these  our  letters  at  the  office  of 
the  keeper  of  the  judicial  records  of  the  Court  of  Ses- 
sion, in  terms  of  the  act  of  Parliament  in  that  behalf,  to 
infeft  and  sease  the  said  A.  complainer,  and  his  fore- 
saids, in  the  lands  and  others  particularly  before  de- 
scribed, to  be  holden  by  him  and  them  in  the  same 
manner,  and  as  freely  in  all  respects  as  the  said  B.  or  his 
predecessors  or  authors  held,  hold,  or  might  have  hol- 
den the  same  themselves,  and  that  for  payment  and  sa- 
tisfaction to  them  of  the  sums  of  money  before  men- 
tioned, contained  in  the  said  decree  of  adjudication : 

2  k2 
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And  to  mlake,  grant,  subscribe,  and  deliver  to  the  said 
compIaiDer  and  his  foresaids,  charters,  precepts  of 
sasine,  and  all  other  writs  requisite  and  necessary  for 
that  effect,  after  the  form  and  tenor  of  the  said  decreet 
of  adjudication,  and  abbreviate  thereof  in  all  points, 
within  twenty-one  days  if  within  Scotland,  and  if  fiirth 
thereof  within  sixty  days,  next  ader  they  are  charged 
by  you  thereto,  under  the  pain  of  rebellion,  and  putting 
of  them  to  the  horn  ;  wherein  if  they  fail,  the  said  space 
being  elapsed,  that  immediately  thereafter  ye  denoiince 
them  our  rebels,  put  them  to  the  horn,  and  use  the 
whole  other  order  against  them  prescribed  by  law.  Ac- 
cording to  justice ;  because  the  Lords  have  seen  the 
decree  of  adjudication,  and  the  recorded  abbreyiste 
thereof  above  mentioned ;  as  ye  will  answer  to  us  there- 
upon.— Which  to  do,  we  commit  to  you,  &c 
Ex  deliberatione  Dominarum  CcmcUiu 
(L.  S.J  G.  H. 

Written  by  my  CkiL 

These  letters  having  been  duly  executed,  are,  to- 
gether with  the  execution,  registered  in  the  register 
of  abbreviates  of  adjudication,  &c.  at  the  Bill-C3uuo- 
ber ;  which,  without  denunciation,  completes  the  di- 
ligence as  against  subject  superiors. 

To  complete  the  diligence  against  the  Crown  or 
Prince,  the  signature  must  also  be  recorded  in  the 
same  register. 

§  26.  Adjudication  of  a  faculty. 

The  summons  libels  the  pursuer's  grounds  of  debt^ 
&c.  as  in  the  ordinary  summons  of  adjudication,  and 
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then  proceeds :  Therefore,  necessary  it  is  for  the 
said  pursuer  A.,  that  conform  to  the  act  1672,  c.  19, 
entitled^  <  Act  anent  adjudications/  such  parts  and 
portions  of  the  lands  and  others  under  written,  with 
all  right,  title  and  interest, '  which  the  said  B.  de- 
fender  has,  or  may  claim  or  have  right  thereto,  as 
heir-male,  heir  of  line,  conquest,  or  provision,  to  the 
deceased  C. 

And  particularly,  without  prejudice  to  the  said  genera- 

FacDlty  •  spe-  ^^^^  ^  ^^ght,  power  and  faculty  competent  to 
dal  adjudica.  the  said  defender  B.,  to  reduce  a  disposition  of 
the  said  lands  and  others  granted  on  death- 
bed by  the  said  C.  to  E.,  dated  the day  of 

in  prejudice  of  the  said  defender,  as  heir  foresaid, 
and  that  in  so  far  as  the  same  concerns,  or  may  relate 
*  to  those  parts  and  portions  of  the  aforesaid  lands  and 
others,  ought  and  should  be  adjudged,  by  degree  of 
oi|r  Lords  of  Council  and  Session,  from  the  said  B.,  and 
decerned  and  declared  to  pertain  and  belong  to  the 
sud  A.,  his  heirs  and  assignees,  as  are  worth  and  will 
satisfy  and  pay  the  foresaid  principal  sum,  Sec. 

The  second  alternative,  or  general  adjudication,  is 
framed,  mtUatis  muiandis,  in  the  same  manner : 

'  Particularly,  all  power  and  faculty  competent  to  the 
'said  defender  B.  to  reduce  the 'foresaid  disposition 

<  granted  on  deathbed  by  the  said  C.  to  the  said  £.  of  the 
'  foresaid  lands  and  others,  in  prejudice  of  him,  the  said 

*  defender,  as  heir  foresaid;  together  with  all  and  sundry 

*  charters,  &c«  with  all  reversions  oi  the  same,  legal  or 

<  conventional,'  &c. 
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Where  the  right  to  be  adjudged  is  of  a  rever- 
mmart/  nature,  the  conclusion  may  be  in  these  or 
similar  terms : 

At  LEAST  far  particularly)  all  right  of  reversion,  or  other 
right  and  title,  whetlier  of  anuuity,  or  of  Uferenti  or  of 
fee,  belonging  to,  or  competent  to  the  said  C,  his  heirs 
and  successors,  in  and  to  the  lands  and  others  above 
described,  with  their  pertinents,  or  any  part  or  portion 
thereof,  under  and  by  virtue  of  a  voluntary  t^trdispo- 
sition,  made  and  granted  by  him  the  said  C,  of  date  the 

.    ' —  day  of to  and  in  favours  of  X.  Y.  Z., 

and  instrument  of  sasine  following  thereon  in  th^  &- 

vours,  dated  the  — —  day  of and  roistered 

in  the  general  register  of  sasines,  at  Edinburgh,  the 
■        —  day  of  ,  or  of  whatsoever  other  dates 

the  said  trust-disposition  and  instrument  of  sasine  fol- 
lowing thereon  are  or  may  be :  By  which  disposition,  in 
order  to  payment  of  the  debts  therein  specified,  and 
under  the  reservation  of  a  free  yearly  annui^  of  L  SO 
Sterling  out  of  the  first,  best,  and  readiest  of  the  rents 
and  issues  of  the  said  lands  and  others,  he  the  said 
C.   alienated,    disponed,    conveyed,   and   made  o%tr 
from  him  and  all  others,  his  heirs  and  successors^  to 
and  in  favours  of  the  said  X.  Y.  Z^  and  to  the  survi- 
vor of  them,  in  trust,  all  and  whole  the  lands  and  others 
above  described ;  and  which  truit-disposition  contains 
powers  of  sale,  power  to  'borrow  money,  and  other 
powers  therein  specified ;  and  by  which  trust-disposi- 
tion it  is  further  specially  provided  and  declared,  that 
the  said  trustees  shall  be  bound  and  obliged  to  pay 
to  the  said  C.  the  truster,  out  of  the  first,  best  and 
readiest  of  the  rents  and  issues  of  the   said   lands, 
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the  foresaid  free  yearly  annuity  of  L.50  Sterling 
during  the  subsistence  of  the  said  trust ;  and  upon  the 
ends  and  purposes  of  the  said  trust  being  fulfilled, 
to  make  over  to,  and  denude  themselves  of  the  said 
lands  and  others,  or  free  reversion  of  the  same^  to  and 
in  favour  of  xhe  said  C,  his  heirs  and  successors,  at  any 
time  when  required  so  to  do  by  the  said  C,  his  heirs 
and  successors,  &c. :  And  for  that  effect,  mutual  pro- 
bation OUGHT  and  should  be  taken  of  the  value  of  the 
lands  and  others  foresaid,  and  of  the  right  of  reversion 
thereoPZompetent  to  the  said  C,  and  also  of  the  said 
annuity  of  L.50,  and  of  all  other  right,  title  and  interest, 
whether  of  annuity  or  of  liferent,  or  of  fee,  belonging  or 
competent  to  the  said  C.  and  his  foresaids,  in  and  to  or 
out  of  the  lands  and  others  foresaid,  with  their  perti- 
nents, or  any  part  or  portion  thereof  &c. 

The  second  alternative,  or  general  adjudication, 
will  be  in  nmilar  terms,  mtUatis  mutandis. 

S  27.  Form  of  the  abjudication  in  security  of  a 
debt,  the  term  qf  payment  whereof  is  not  arrived. 

It  is  not  necessary,  or  indeed  pr&cticable,  in  this 
species  of  adjudication,  to  libel  the  special  alternative* 
The  summons  doi^s  not  proceed  upon  the  act  167^* 
It  narrates  the  pursuer's  grounds  of  debt,  and  sub- 
sumes, 

'  That  the  said  C.  is  daily  squandering  and  dilapidating 

*  his  funds  and  estate,  whereby  he  has  become  vergens 

*  ad  inopiam :    And  although  the  pursuer  has  often 

*  required  the  said  C,  defender,  to  give  proper  security 

*  for  payment  of  the  foresaid  sums  when  due,  yet  he 
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refuses  so  to  do»  and  the  pursuer  is  in  danger  of 
losing  his  debt  altogether:   Theretobe,  necessaiy 
it  is  for  the  said  pursuer,   that,  in  security  of  the 
sums  contained  in  the  bond  before  mentioned,  gnnt- 
ed  to  him  by  the  said  C,  the  lands  and  others  under 
written,  viz.  (here  describe  the  lands,)  widi  the  tands 
and  pertinents,  and  all  right,  title  and  interest  what- 
ever of  and  concerning  the  same,  any  ways  competoit 
to  the  said  C,  together  with  all  and  sundry  charters, 
&c.  with  all  reversions  of  the  same,  legal  or  oonfen- 
tional,  OUGHT  and  should  be  adjudged  from  the  said 
defender,  and  decerned  and  declared,  by  decree  of 
our  said  Lords,  to  pertain  and  belong  to  the  said  pur- 
suer, his  heirs  and  assignees,  in  security  and  satis&c- 
tion  to  them  of  the  sums  of  money  contained  in  the 
bond  above  narrated :  And  the  said  pursuer  ainl  his 
foresaids  ought  and  should  be  ordained  to  be  in- 
feft,  &c. :  And  the  said  defender  ought  and  should 
be  decerned  to  produce  before  our  said  Lords,  the 
whole  writs  and  evidents  of  and  concerning  the  lands 
and  others  foresaid  so  to  be  adjudged,  and  to  deliver 
the  same  to  the  pursuer,  to  be  U3ed  by  him  and  his 
foresaids  as  their  own  proper  writs  and  evidents  in 
time  coming,  conform  to  the  bond  above  nairsted, 
and  laws  and  daily  practice  of  Scotland,  used  and  ob- 
served in  the  like  cases,  in  all  points,  as  is  aUeged,' 
&c. 


It  vnll  be  a  sufficient  ground  for  the  adjudication 
in  security,  that  one  or  more  creditors,  to  be  named 
by  the  pursuer  m  his  libel,  are  in  cursu  of  leading 
adjudications  against  the  debtor  ;  and  the  3J. 
Geo.  III.  c.  74*>  and  rencMrals  thereof,  accordingly 
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provide  for  the  conjunctioii  of  all  such  with  a  first 
decree  of  adjudication. 

S  28.  Adfudicattans  dedticed  after  the  first  effec- 
tual. 

The  summons  mu^  be  libelled,  signeted,  execu- 
ted^  and  proceeded  in,  like  any  other  ordinary  sum- 
mons, except  that  upon  application,  and  cau^e  shown 
the  Court  will,  if  necessary,  dispense  with  the  tn- 
ducuB^  as  already  explained,  in  order  that  the  pur- 
suer may  be  within  year  and  day  of  the  first  effec- 
tual decree  of  adjudication. 

If  the  year  and  day  has  elapsed,  every  adjudication 
to  be  led  thereafter  takes  rank  from  its  date,  to  the 
exclusion  of  any  of  a  posterior  date  ;  and  there  is  no 
longer  room  for  conjunction  or  pari  passu  preference, 
unless,  indeed,  it  should  happen  that  decree  is  pro- 
nounced in  two  or  more  postponed  adjudications  of 
even  date.  The  abbreviate  must  always  be  recorded 
in  due  time. 


CHAP.  II. 


PROCESS  OF  RANKING  AND  SALE  AT  THE  INSTANCE 
O^  A  CREDITOR  ON  A  BANKRUPT  ESTATE. 

§  1.  Of  the  regviations  applicable  to  this  process. 

This  branch  of  practice  has  sometimes  been  wrapt 
up  in  mystery,  for  which  there  is  not  any  occasion. 
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since  its  nature,  and  the  details  of  the  rights  and 
duties  of  all  concerned,  are  well  defined  hj  the  regu- 
lations in  that  behalf.  Instead  of  referring  to  all 
the  acts,  section  by  section,  three  of  the  chief  acts  of 
sederunt,  containing  these  regulations,  viz.  those  da- 
ted 2Sd  November  I7II,  17th  January  I756,  and 
11th  July  1794,  so  far  as  not  repealed,  or  now  in 
desuetude,  are  annexed  *• 

§  2.  Of  the  title  topursite^ 

1.  The  pursuer  must  have  a  real  right  in  the 
lands,  by  infeflment,  or  at  least  by  decreet  of  adjudi- 
cation. The  latter  is  sufficient,  although  no  charge 
against  superiors  has  passed  upon  it,  and  no  charter  or 
infeflment.  2.  The  pursuer  must  be  in  possession 
on  the  real  right  libelled :  But  by  this  natural  or 
actual  possession  is  not  meant,  but  merely  the  rigbt 
and  title  to  possess.  A  decree  of  maills  and  duties 
is  sufficient  possession^  though  the  creditor  has  never 
intromitted  with  the  rents. 

S  3.  Difficulties  arising  out  of  the  original  farm  of 

the  summons  and  citatiofu 

^^^^  » 

The  action  is  founded  on  the  statute  I68I,  c.  7> 
which  empowers  the  Court  of  Session,  in  a  process 
to  be  instituted  for  that  purpose,  '  to  cognosce  and 

*  try  the  value  of  estates  where  the  heritor  is  noto- 

•  riously  bankrupt,  and  the  creditors  in  possession 

•  Appendix,  Nos,  XXXVII,  XXXVIII,  and  XXXIX. 
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<  of  the  estate,  and  to  value  the  same  according 
'  to  the  true  worth  thereof,  in  its  rents,  casualties, 

*  rights  and  holdings,  according  to  the  use  and  cus- 

*  torn  of  the  country  where  the  lands  lie  j  and  to 

<  commissionate  persons  to   sell  these    lands  .and 
^  estates,  or  any  part  thereof,  at  the  said  rates,  or 

*  more,  as  can  be  had  for  the  same.' 

The  same  act  provided,  that  the  consent  of  the 
debtor  should  he  necessary ^  *  where  there  is  a  legal 

*  reversion  competent  to  him  j'  and  that  *  the  price 

*  which  shall  be  got  for  the  said  lands  shall  be  dis- 

*  tiibuted  by  the  commissioners  appointed  to  sell  the 
'  lands,  or  by  the  purchaser  of  the  same,  amongst 

*  the  creditors,  proportionally,  according  to  their  se- 

*  veral  sums,  rights  and  diligences,  as  they  shall  be 
'  ordered  and  found  preferable  by  the  Lords,  whe- 

*  ther  the  creditors  have  compeared  or  not.* 

It  was  often  practically  impossible  to  procure  the 
consent  of  the  debtor  to  the  sale  of  his  lands,  under 
any  circumstances,  and  difficult  to  .get  qualified  per- 
sons to  act  as  commissioners  willing  to  sell  other 
men's  lands.  The  statute  1690,  c.  20,  therefore, 
irUer  alia  declared,  that  the  sale  may  proceed  as  soon 
as  it  shall  be  found  that  the  debtor  is  bankrupt,  and 
utterly  insolvent,  whether  the  legal  be  expired  or  not. 
This  also  was  a  difficillty ;  for  it  was  always  a  debate- 
able  matter  how  bankruptcy  and  utter  insolvency  was 
made  out.  The  bankrupt  act,  S3.  Geo*  III.  c.74,  §  8, 
and  renewals  thereof,  accordingly  provide,  '  That  a 
^  judicial  sale,  at  the  instance  of  creditors,  may,  in 
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*  all  cases,  proceed,  where  the  interest  of  the  debts, 

*  and  other  annual  burdens,  exceed  the  yearly  income 
'  of  the  subjects  under  sale,  or  where  a  seguestratm 

*  shall  have  taken  place  under  this  or  anyfonmr 

*  statute^  without  other  proof  of  bankruptcy.  This 
left  the  very  common  case  of  the  rents  and  proceeds  of 
the  subjects  under  sale,  as  houses,  mills,  or  the  like, 
unprovided  for,  where,  although  the  rent  exceeds  the 
interest  of  the  debts,  the  value  of  the  subject  being 
equal  to  not  more  than  ten  or  twelve  years'  purchase 
of  the  rental,  instead  of  from  twenty  to  thirty  years' 
purchase,  as  in  the  case  of  lands,  the  estate  may  be 
still  more  certainly  bankrupt  than  in  the  other  case. 

The  proof  on  this  head  embraces,  in  practice,  both 
cases  ;  and  there  is  now  seldom  much  difficulty  in 
arriving  at  a  right  conclusion  on  this  point. 

§  4.  Present  form  of  the  summons. 
The  summons  sets  forth, 

George,  &c.  Whereas  it  is  humbly  meant  and  shewn 
to  us,  by  our  lovite  A.,  with  concourse  of  C,  our  Advo- 
cate for  our  interest.  That  where  B.  (here  are  narraied 
the  \iebi  and  title,  whether  a   disposition  in  secunty, 
clothed  with  infeftment,  or  a  decreet  of  adju£caUon> 
or  whatever  else,  with  the  lands  contained  in  the  secu- 
rity.   It  then  proceeds :)  And  true  it  is.  That  the  said 
B.  is  notoriously  bankrupt  and  insolvent,  and  his  cre- 
ditors, at  least  some  of  them,  are  in  possession  of  his 
lands  and  estates  before  described,  and  other  heritable 
subjects  belonging  to  him,  and  that  the  pursuer  is  a 
1  eal  creditor  to  him,  in  virtue  of  the  foresaid,  &c«  There- 
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TORE,  conform  to,  and  in  terms  of,  the  17th  act  of  the 
3d  Parliament  of  King  Charles  the  Second ;  the  20th 
act  of  the  2d  session  of  the  1st  Parliament  of  King 
William  and  Queen  Mary,  dated  1 9th  July  1690 ;  the 
6th  act  of  the  5th  session  of  the  said  Parliament;  the 
26th  article  of  the  regulations  concerning  the  session, 
dated  29th  April  1695 ;  the  18th  act  of  the  28.  George 
III. ;  the  act  30.  Geo.  III.  cap.  5 ;  the  act  S3.  Geo. 
III.  cap.  74;  the  act  54.*Geo/ III.  cap.  19;  the  act  of 
sederunt  of  the  Lords  of  Council  and  Session,  dated  the 
hist  day  of  March  1685 ;  the  act  of  sederunt,  dhted  23d 
November  1711 ;  the  act  of  sederunt,  dated  17th  Ja- 
nuary 1756 ;  the  act  of  sederunt,  dated  13th  Norember 
1793,  the  act  of  sederunt,  dated  1 1th  July  1794»  and 
the  other  laws  and  acts  concerning  the  ranking  of 
the  creditprs  of  bankrupts,  and  the  sale  of  their  estates;, 
probation  ought  and  should  be  led  and  taken  of  the 
true  rental,  worth  and  value  of  all  and  whole  the  lands 
and  others  particularly  before  described,  with  the  per- 
tinents contained  in  the  said  (disposition  in  security^ 
decreei  of  a^judieationj  or  whatever  else^J  and  other 
writs  before  libelled  on,  but  also  of  all  other  lands  and 
heritable  subjects,  or  other  rights  pertaining  to  the  said 
B.,  or-to  which  he  has  succeeded,  or  may  succeed,  as 
heir  to  any  of  his  predecessors,  wherever  the  same  lie 
within  Scotland ;  and  of  the  holding  of  the  said  lands, 
aod  deductions  from  the  rental : 
And  the  said  B.,  and  others  having  in  their  hands  the 
ConclusionB  title-deeds  of  the  said  lands  and  others, 
of  nuakug.  ought  to  be  compelled  to  exhibit  and  pro- 
duce the  same,  before  the  Lords  of  our  Council  and 
Session ;  and  for  that  end,  the  pursuer  ought  to  have 
all  diligence  grtated  him  by  our  said  Lords,  against 
all   and  sundry  havers  of  the  said  writs  and  evidents, 
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that  tlie  same  may  be  timeously  exhibited  in  the  cUrVs 
hands : 

And  all  persons  who  have,  or  pretend  to  have  real 
rights  upon  and  af(ecting  the  subjects  aforesaid)  or 
who  are,  or  pretend  to'  bci  real  or  personal  creditors 
of  the  said  B^  or  any  of  his  predecessors,  ought  and 
should  be  ordained,  by  our  said  Lords  of  Council  and 
Session,  to  exhibit  and  produce  their  whole  grounds  of 
debt,  rights  and  diligences  affecting  the  lands  and 
others  before  mentioned,  or  any  part  thereof,  or  where- 
by  they  can  anywise  afiect  or  burden  the  same,  or 
any  part  thereof,  whether  said  rights  be  legal  or  volao- 
tary* 

And  in  order  thereto,  first  and  second  terns  ou^t  to 
be  assigned  by  our  said  Lords  of  Council  and  SessioDf 
to  the  whole  creditors  of  the  bankrupt,  to  produce 
their  whole  claims,  rights  and  diligence  competent  to 
them  respectively  against  the  bankrupt  or  his  estate^ 
with  the  vouchers  thereof^  with  certification  as  in  a 
reduction-improbation;  and  that  what  writs  shall  not  be 
produced  shall  be  held  as  false  and  forged,  in  so  bras 
they  may  afifect  the  bankrupt's  estate,  and  the  interest  of 
the  creditors  therein,  who  had  produced,  or  diall  pro- 
duce their  rights  and  diligence  afiecting  the  same: 

And  it  ought  and  should  be  found  and'declared,  Tbat  tie 
decree  of  certification  to  be  extracted  hereupon  shali 
have  the  same  force  and  effect  in  favour  of  the  whole 
creditors,  whose  interests  shall  be  produced  in  inanBer 
and  to  the  effect  foresaid,  as  if  they  had  severally  and 
separately  brought  processes  of  reduction-improbation 
against  the  whole  other  creditors  of  the  said  B.,  and  had 
thereupon  extracted  decrees  of  certification,  and  that 
in  so  far  as  the  creditors  not  producing  rany  claim  out  of 
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his  estate,  or  the  prices  tliereof)  in  a  competition  with 
the  creditors  producing  as  said  is. 

And  oor  said  Lords  ought  and  should  assign  a  term  for 
the  creditors  to  depone  on  the  verity  of  their  respective 
debts,  with  certification  that  no  creditor  shall  be  ranked 
until  he  make  oath  on  the  verity  of  his  debt,  and  that 
such  of  them  as  fail  to  produce  and  depone  as  said  is 
shall  for  ever  after  be  debarred  and  excluded  from  mak- 
ing any  claim  to  or  upon  the  price  or  prices  of  the 
lands  and  others  foresaid,  or  any  part  thereof. 

And  our  said  Lords  ought  and  should  rank,  class  and 
prefer  the  said  creditors,  and  others,  who  shall  produce 
their  respective  rights  and  interests,  and  depone  upon 
the  verity  thereof,  and  that  upon  the  rents,  mails,  farms, 
profits*  and  duties  of  the  said  lands,  and  others  foresaid, 
and  upon  the  prices  thereof,  in  the  event  of  a  sale, 
agreeably  to  their  respective  grounds  of  debt,  rights  and 
preferences ;  with  certification  to  those  creditors,  and 
others,  without  exception  of  minority,  who  shall  not 
compear  and  produce  their  respective  rights,  claims, 
and  diligences,  and  depone  on  the  verity  thereof  or 
who  shall  not  be  ranked^  on  the  said  lands  and  others, 
that  they  shall  never  thereafter  be  heard  to  quarrel  or 
impugn  the  said  roup  and  saiej  or  come  in  the  con- 
trary thereof,  directly  or  indirectly,  in  judgment,  or 
outwith  the  same. 

Conclusion  as  to  newly  discovered  subjects. 

And  the  pursuer,  upon  discovering  any  lands  or  heritable 
estate  belonging  to  the  bankrupt,  other  than  the  lands 
and  others  above  libelled  and  described,  during  the 
course  of  the  process  of  ranking  and  sale  to  follow 
hereon,  ought  to  be  allowed  to  lead  a  proof  of  the 
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rental  and  value  of  the  said  lands,  and  other  heritable 
subjects  so  discovered,  dthough  not  specially  libelled, 
the  pursuer  always  making  application  and  obtuning 
warrant  for  that  efiect* 

Conclusions  of  sale. 

And  it  ought  and  should  be  found  and  declared,  That  the 
said  B.  is  notoriously  bankrupt  and  insolvent,  and  that 
the  creditors  are  in  possessicm  of  his  lands  and  heritage: 

And  the  same  being  so  found,  and  the  proof  of  the 
rental,  and  value  of  the  said  lands  and  others,  being  ad. 
vised,  our  said  Lords  ought  and  should  modify  and 
determine  the  price  of  the  said  lands  and  others,  and 
ordain  the  same  to  be  exposed  to  public  roup  and 
sale,  and  grant  warrant  for  letters  of  publicaiioD  and 
intimation,  at  the  said  A.'s  instance,  for  intimating  the 
said  roup  and  sale  to  all  parties  concerned,  in  the  way 
and  manner  directed  by  the  aforesaid  acts  of  Parliar 
ment,  and  acts  of  sederunt. 

And  the  said  lands  and  others  being  so  rouped,  ought 
and  should  be  sold,  adjudged,  decerned  and  declared 
to  pertain  and  belong  to  the  person  or  persons  who 
shall  offer  most  for  the  same>  and  their  heirs  and  as- 
signees, heritably  and  irredeemably,  upon  payment  or 
consignation  of  the  price  or  prices  respectively  ofered 
by  them. 

And  it  ought  and  should  be  found  and  declared,  That 
the  decree  of  sale  in  favour  of  the  purchaser  or  par- 
chasers,  their  heirs  and  assignees,  shall  be  as  valid  and 
effectual  an  heritable  and  irredeemable  right,  to  all  in* 
tents  and  purposes,  as  if  the  said  B.  and  his  whole  cre- 
ditors had  subscribed  and  consented  to  a  formal  right 
and  disposition  of  the  foresaid  lands  and  others,  con- 
taining all  clauses  requisite  and  necessary. 
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And  the  purchaser  or  parchasers,  on  payment  or  constg-. 
nation  of  the  price  or  prices,  in  terms  of  the  aforesaid 
acts  of  Parliament  and  acts  of  sederunt,  ought  and 
SHOULD  be  DECERNED  and  DECLARED  for  ever  freed 
and  exonerated  thereof,  and  the  security  granted  for 
the  price  delivered  up,  and  the  lands  and  others  be- 
fore described,  so  purchased  and  acquired,  declared  for 
ever  disburdened  of  all  debts  and  deeds  of  the  bank- 
rupt, and  his  authors  and  predecessors,  and  from  all 
other  debts,  encumbrances  and  rights  of  eviction  what- 
ever, which  may  afterwards  appear,  and  shall  not  be 
produced  as  aforesaid. 

Moreover,  the  purchaser  or  purchasers  of  the  said  lands, 
and  others  foresaid,  ought  to  be  infeft  and  seased  therein, 
by  the  immediate  lawful  superiors  thereof,  to  be  held 
by  them,  their  heirs  and  successors,  as  freely  in  all  re- 
spects as  the  said  B.,  or  his  authors  and  predecessors, 
held,  hold,  or  might  have  held  the  same. 

«> 
Creditors  nrnst  convey  to  the  purchaser  their  debts 
and  diligence  in  further  security  aUenarly. 

And  further,,  the  creditors  compearing  and  producing 
their  interests,  and  being  ranked  on  the  said  lands  and 
estate,  ought  to  be  decerned  and  ordained,  on  re-^ 
ceiving  payment  of  their  respective  shares  of  the  price 
of  the  said  lands,  and  others  aforesaid,  and  rents  there- 
of, conform  to  a  scheme  of  division  to  be  approved  of  by 
tlve  said  Lords,  to  dispone,  convey  and  make  over  their 
respective  debts,  rights  and  diligences,  in  favour  of  the 
purchaser  or  purchasers,  and  his  or  their  heirs  or  assig- 
nees whatsoever,  heritably  and  irredeemably,  with  ab- 
solute warrandice  to  the  extent  of  the  respective  sums 

2l 
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to  be  drawn  by  them,  anniuilrenfts  th^reo^  frota  ami 
after  th^  j^Vtetipa  pf  tl)e  .said  subjects  if  any  shall  bap- 
pe^rtoihe  end  l^ey  xnay^enjoy  and  possess  the  said 
lahds  and  estate,  and  other  sybj^ts,  either  by  virtue 
of  the  aforesaid'rigbt^  and  di]igqa<ett  so.  to  be  conyey- 
ed  to  them,  or  of  the  said  deofee  .of ;  ^ale,'  or  by  rhttae 
of  both,  either  as  civnulative  qr.  corroborative^  <Nr  as 
distinct  and  separate  rights  find  tides,  confortn  lo  the 
laws,  Bdts  of  Parliament^  and  acts  of  sederunt  above 
mentioned,  and  other  laws  and  daily  practice  of  Soot- 
land,  used  and  observed  in  the  like  cases,  as  is  allied. 

Ouii  WILL  IS,  &C. 

The  tmll  authorises  messengers-at-arms  to  execute 
the  fiummons  against  the  common  debtor,  and  also 
against  such  real  creditors  as  »*e  in  possession  of  the 
^ul^^ts  by  decree  of  mailla  aad  duties,  dr  otherwise, 
in  the  usual  manner^  And  the  act  of  sederunt,  ItiSd 
November  1711>  directed  the  summons  to  be  also 
executed^dagaijist  all  sfid  suhdiy  other  creditors,  or 
pretenHed  creditjocs  o£  the  common  debtor,  or  who 
k»v9.  or  pretqnd  to  have  iut^ri^  ia  the  lauds  and  others 
Ubelkd,  whether  they  be. within  Scotland  or  fiurth 
thereof,  all  edictally,  upon  Bixty  ahd  fifteen  days^ 
warning,  and  at  the  door  6{  the  parish-fehutdh,  with- 
in which  parish  the  latids  lie,  after  divltae  service,  on 
a  Sabbath  day,  upon  twenty-seven  days*  warning,  to 
one  and  the  same  day  of  compearance.     But  the  ci- 
tation at  the  church-door,  and  also  the  recording  of 
the  executions,  were  abolished  by  act  of  sederunt, 
13th  November  1793.  By  this  last  act,  the  Lorck  *  ap- 
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*  point  and  ordain,  that  in  time  coming,  it  shall  be 
'  sufficient  tio  execute  the  said  edictal  citations  at  the 

*  market-cross  of  Edinburgh,  and  pier  and  shore  of 
^  Leith,  without  also  executing  the  same  at  ttie 
^  church-door  of  any  parish^  pr  recording  th^  execu« 
'  tions  ip  nay  raster,' 

Thi$  edictal  citation  will  now  be  on  sixty  days,  and 
by  delivery  of  a  copy  at  the  record  office  of  the  keq^r 
of  the  records  of  the  Court  of  Session. 

§  5.  First  interlocutor. 

When  the  summons  has  been  called  and  enrolled, 
the  pursuer  produces  his  title ;  and  if  no  sufficient  di« 
latory  defence  is  set  up,  the  usual  interlocutor  is  con- 
ceived in  the  following  terms : 

Sustains  the  pursuer's  title  to  insist :  Sustains  the  libel : 

Finds  it  relevant  for  the  pursuer  to  prove 
l'^"      «mpto  that  the  common  debtor  is  bank. 

rupt,  and  the  creditors  in  possession ;  and 
the  manner  of  holding  of  the  lands,  and  others  libelled  t 
and  what  feu  and  other  duties,  ministers'  stipends, 
schoolmasters'  salaries,  and  other  burdens  do  affect  the 
same,  and  are  payable  furth  thereof:  Finds  it  likewise 
relevant  for  the  pursuer  to  prove,  prout  dejwre^  the  ren-* 
tal  of  the  lands  and  others  libelled,  and  worth  and  va-* 
lue  of  the  property  thereof,  and  at  how  man^  years^ 
purchase  the  same  may  be  sold :  Grants  colnmission  to 
D.  E«  Esq.  advocate,  whom  failing,  the  Sheriff  depute 
or  substitute  of  the  bounds  within  which  the  lands  un- 
der  sale  lie,  to  take  the  proof  of  the  rental  at  — —  any 

2l2 
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of  the  lawful  days  between  and  the day  of  — - 


next  to  come9  to  be  reported  tbe  said  day,  and  grants 

diligence :  Assigns  the  said day  of  — —  next  to 

come  for  the  pursuer's  proving  the  whole  other  points 
hereby  admitted  to  his  probation ;  and  grants  diligence 
against  havers  and  witnesses  for  that  effect ;  as  also 
against  havers  of  the  writs  and  evidents  of  the  lands 
and  others  libelled,  for  recovering  these  Mrrits  and  evi- 
dents. 
Nominates  the  Lord  Ordinary  himself,  in  course,  to  be 

Applicable  to    Or^^^y  to  the  ranking  of  the  saids  ere- 
the  nuking,      ditors  :    As  also  assigns  the  —  day  of 
■  ■           next,  (a  day  at  the  distance  of  five  or  six  weeks, 
if  so  much  of  session  remains,  if  not  the  first  sederunt- 
day  of  next  session,)  to  the  whole  creditors  to  produce 
all  their  claims,  rights  and  diligences  competent  to 
them  respectively  against  the  bankrupt  or  his  estate ; 
and  that  for  the  first  term ;  with  certification  as  in  a  re- 
duction and  improbation ;  and  ordains  this  interlocu- 
tor, assigning  the  first  term  for  production,  to  be  inti- 
mated by  the  minute-book,  and  also  inserted  in  the 
newspaper  called  the  Edinburgh  Gazette,  once  evrey 
week  for  three  weeks  successively,  immediately  after 
the  date  of  this  interlocutor,  to  the  end  that  it  may  come 
to  the  knowledge  of  all  parties  concerned  :  As  also  as- 
signs the  said  — s-  day  of next  to  the  creditors 

to  depone  on  the  verity  of  their  respective  debts ;  and 
grants  commission  to  the  Judge  Ordinary,  or  to  any 
one  of  his  Majesty's  Justices  of  Peace,  within  whose 
bounds  the  creditors  reside,  for  taking  the  respective 
creditors'  oaths  and  depositions,  to  be  reported  the  said 
' day  of next ;  with  certification  that  no 


-CHAP.  11.]         FIRST  TERM  TO  BE  INTIMATED.  5^5 

creditor  shall  be  ranked  until  he  shall  have  made  oath 
on  the  verity  of  his  debt. 

The  agent  for  the  pursuer  will  take  care  that  the 
first  term  is  forthwith  duly  intimated  by  the  minute- 
book,  and  also  inserted  once  in  each  of  the  three 
following  weeks  in  the  Edinburgh  Gazette,  changing 
the  title  each  time  thus  : — First  notice,  first  term  : 
— Second  notice,  first  term  : —  Third  notice,  first 
term. 

In  order  to  proceeding  with  the  proof  in  the  sale^ 
the  agent  will  at  the  same  time  extract  the 

§  6.  Act  and  commission  in  the  ranking  and  sale. 

At  Edinburgh,  the day  of ,  upon  a  summons 

and  action  of  ranking  and  sale  insisted  in  and  depend- 
ing before  the  Lords  of  Council  and  Session,  at  the 
instance  of  A. against  B. ,  and  the  follow- 
ing persons  his  creditors,  viz.  (here  enumerate  the  names 
of  the  different  defenders  cited  in  the  action^  either  edictally 
or  otherwise^)  concluding  that  the  following  heritable 
subjects  belonging  to  the  said  common  debtor,  viz.  All 
and  whole  the  lands  of,  &c.  (here  describe  the  several 
subjects  contained  in  the  summons^)  ought  and  should 
be  sold  under  authority  of  the  said  Lords,  and  the 
rents  and  prices  thereof  divided  among  his  creditors 
according  to  their  several  rights  of  preference  thereon : 
'After  some  procedure  had  taken  place  in  the  action  be- 
fore the  Lord ^  as  Ordinary  thereto,  the  said 

Ix>rds  of  Council  and  Session,  of  the  date  hereof,  sus- 
tained the  pursuer's  title  to  insist,  sustained,  and  here- 
by sustain  the  libel,  and  allowed,  and  hereby  allow 
the  pursuer  to  prove,  prout  de  jure,  the  yearly  rent 
of  the  lands  and  others  before  specified,  what  the  same 
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have  paid,  do  or  may  pay  yearly ;  i^owied,  and  hereby 
allow  the  defenders  a  codjuIu^  probation  :thereaiient; 
and  for  that  end,  gave  and  granted,  and  hereby  give 
and  grant  full  power,  warrant,  and  commission,  &c. 
{offrkaUtf  &)  the  termb  "of  the  ifOerhcutdr  qfthe  Courts 
fohich  must  be  ehgross^U)     Extracted  by — 

Signed  by  one  of  the 
fonr  extractors. 

§  7*  Second  interlocutor. 

The^rst  term  being  passed,  the  pursuer  must  en- 
rol the  cause,  produce  the  Gazettes  containing  the  ad- 
vertisements thereof,  and  crave  the  Lord  Ordinary  to 
fix  a  day  for  the  creditors  to  meet  and  choose  a  fit  per- 
son to  be  named  common  agent  or  solicitor,  to  con- 
duct the  process  at  the  common  expense.  The  in- 
terlocutor may  be  in  these  terms  : 

Appoints  the  creditors  whb  have  produced,  or  who  sball, 
ott  or  befereSatttrAiythe  i^i-i^  day  of—  next,  pro- 
dub^  in  the  deft^s  hands  theit  r^speclSt^e  interests 
and  grounds  of  debt,  against  the  common  di^>tor  or 
his  estate,  accompanied  with  oaths  df  verity  diereon, 
to  meet  by  themselves,  or  their  doet^  jptoperly  autho- 
rised, within  the  office  of  J.  P.,  clerk  tb  thej^rbdess, 

upon  Monday  Ae day  of nexti  at  twelve 

o'clock  noon,  and  then  and  there  to  elect  and  dibdse  a 
fit  person  to  be  appointed  by  the 'Lord  Ordmary  com- 
mon agent  or  solicitor  to  conduct  attd  carry  on  this 
present  process  of  ranking  and  sale,  and  division  of  the 
price  and  proceeds  among  the  creditors,  to  the  final 
end  and  conclusion  thereof,  u^cm  the  common  ex- 
pose; and  appoints  intimation  of  the  ilneetingto  be 
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fdllnrith  made  by  the  minute^booky  and  ouce  an  the 
Edinbargh  Gaaette,  imiiediately  after  the  datfi  hereof: 
And  i^oints  4he  elerk4>f  process  tojeport  the  miiultes 
of  election  accordingly,  at  the  first  ddling  of  the  cause 
thereafter. 

A  Monday,  at  the  distance  of  not  less  than  two 
weeks,  is  generally  fixed  as  a  convenient  qay  in  time 
of  session ;  and 'the  Saturday  jpreceainff  is  fixed  for 
lodging  the  interests  and  grounds  of  debt,  because 
m  this  way  disputes  as  to  whether  the  interests  were 
lodged  at  least  twenty-four  hours  before  the  time  of 
meeting  is  obviated. 

The  mode  of  proceeHing  at  the  meetmg,  and  the 
requisite  qualifications  for  voting,  are  specified  in  the 
acts  of  sederunt  17^^  and!  794;  annexed  *. 

§  8.  Third  interlocutor. 
TV  cause  l^ein^  enrolled,  the  person  chosen  com- 
JQon  ageot  should  attend  at  the  calling  of  the  cause, 
•in  ardear  to  declaace  his  acceptance  of  the  office,  and 
give  his  osiAidefiddi^  in  presence  of  the  Lord, Or- 
dinary. The  interlocutor  confirming  his  appoint. 
mMt  may  be  as  follows  : 

Ij[ayiiig  considered  the  minutes  of  election,  approves 
thereof;  nominates,  authorises,  and  appoints  J.  K.,  wri- 
ter to  the  ^^et^  to  be  comippn .  agent  or  solicitor  to 
p%^  oil  tl4$  present  proce^^  of  i:fuiking  and  sale,  and 
/i^iyisiJi^p^Qf  the  price  ^nd  proceeds, thereof  among  the 

*  Appendii,  Nos.  xkxVin.  and^XXXfic'. 
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creditors)  to  the  final  end  and  conclusion  thereof  at  the 
common  expense :  And  the  said  J.  K.  being  now  at  the 
bar  did  declare  his  acceptance  of  the  said  office,  and 
gave  his  oath  defiddi  administraiione  (^icii^ccovdiB^y' 

At  the  same  meeting,  it  is  usual  for  the  creditors 
to  choose  three  of  the  agents  for  creditors  as  a  com- 
mittee,  with  whom  the  common  agent  may  advise, 
from  time  to  time,  as  to  his  proceedings,  in  cases  of 
doubt  or  difficulty. 

It  is  the  common  agent's  first  duty  to  have  a  second 
term  assigned  to  the  creditors  to  produce  theilr  inte- 
rests and  grounds  of  debt,  by  an  interlocutor  in  the 
following  terms : 

§  9*  Fourth  interlocutor. 

Assigns  the day  of next,  (a  session  day 

not  earlier  than  at  the  distance  of  five  or  six  weeks,  as 
in  the  case  of  the  first  term,)  to  the  whole  creditors  of 

^  the  bankrupt  to  produce  their  claims,  rights  and  dili- 
gences, competent  to  them  respectively  against  the  bank- 
rupt or  his  estate,  and  whole  vouchers  thereof;  and  that 
for  the  second  term;  with  certification,  that  what  writs 
shall  not  be  produced  shall  be  held  as  false  and  forged, 
in  so  far  as  they  may  afiect  the  bankrupt's  estate^  and 
the  interests  of  the  creditors  therein,  who  have  produ- 
ced, or  who  shall  produce  their  rights  and  diligences  af- 
fecting the  same:  And  ordains  intimation  or  nodce 
hereof  to  be  made  to  all  parties  concerned,  by  the  mi- 
nute-book, and  also  by  inserting  this  interlocutor  in  the 
Edinburgh  Oazette  weekly,  for  three  weeks  successive* 


.J 
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ly  next  after  this  date :  As  also  assigns  the  said  • 


day  of  next  to  the  said  creditors  to  depone  on 

the  verity  of  their  respective  debts ;  and  for  that  end 
renews  the  commission  to  the  Judge  Ordinary,  or  to 
any  of  his  Majesty's  Justices  of  Peace,  within  whose 
bounds  the  said  creditors  reside,  to  take  their  oaths, 

any  lawful  day  betwixt  and  the  said day  of         — 

next,  to  be  reported  to  the  Lord  Ordinary  the  said  day ; 
with  certification,  as  set  forth  in  the  acts  of  sederunt  in 
that  behalf. 

The  common  agent  will  take  care  that  this  notice 
is  duly  published  in  the  Edinburgh  Gazette,  chan^ 
ging  the  title  weekly  for  three  succesive  weeks.  Thus, 
First  notice,  second  term : — Second  notice,  second 
term  : —  TTiird  notice,  second  tenn. 

§  10.  Fifth  interlocutor. 

The  day  assigned  being  passed,  he  will  cause  en- 
rol the  process,  and  crave  decree  of  certification,  thus 
expressed  : 

'  Grants  certification  contra  nan  producta,  'as  in  an  impro- 

*  bation  ;  and  reduces,  improves,  decerns  and  declares, 

*  but  with  this  condition,  that  every  production  made 
'  within  ten  days  after  the  date  hereof  shall  be  re- 
^  ceived.*  • 

It  is  not  unusual  to  lengthen  the. time  for  three 
weeks  or  a  month,  or,  if  it  is  near  the  end  of  a  session, 
till  the  first  box-day  then  ensuing ;  so  as  to  give  every 
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-&ir-^{x)rtiubit]r<tb.  the  creditoa^ito  iprodiioe  tldr  in- 

3PVte'  tikerlocuter  of  ceri^caiian  kuving  become 
Jtrutlj^-md  the  time  for  producing  being  ela|Bifd,  it 
needf  not  be  extracted,  in  order  to  foreclose  tli'e  ere- 
ditors.^'' Indeed,  the  extracting  of  the  decree  of  cer- 
tification is  ^.prohibited  by  50.  Geo.  III.  c.  1/2. 
Failing  of  .their  p^^  the  time  limited, 

they  must  apply  to  the  Court,  by  a  reclaiming  note, 
accompanied  with  their  interests  and  grounds  of 
debt,  prayii^  to  be  reponed  against  the  decree  of 
^certification  j  which  will  be  done,  upon  payi^ant  tf 
-Bucb  a  <flum 'towards  defraying  the  expense-  occ^^W- 
ed  by  the  dida^;  as  the-€mirt  or  the  liSrd^OrlK&ary 
may  deem  suitaM^.       '       ^ 

§  11.  Sixth  interlocutor. 

The  next  interlocutor  in  the  ranking  after  certifi- 
cation, is  one  in  these  or  similar  terms  : 

The  Lord  Ordinary ^assigns  the  day  of—*  - 

next  to  the  common 'agent  to  make  up  a  .state  of.  tbe 
whole. interests  already.produced,  or  c which  sbU  ^ 
produced  i^  .the  clerk's  hands,  on  or  before  the  prst 
box-day  in  the  ensuing  vacation,  mentionis^^th^  re- 
spective rights  and  diligences,  the  sums  claimed  by  the 
rc^|«ftti^jfirQjtt|oi||^  .the  order  df  .1^»ir.,rf8peclivepre- 
ferenqe%^^i(h  such -f^ec^c^s as occifrftphim,  either )p 
the  legalit^^^r  to  the;justice  of  the  several  claini%)Or^^ 


;    ^ 
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the  extent  of  their  debts,  or  canstUution  thereof,  or  to 
their  preferences,  notwithstanduig  the  apparent  priority    / 
of  their  security  or  diligence,  all  in  terms  of  the  acts 
of  sederunt  in  that  behalf.  ^» 


•  i  * 


Sometimes  the  common  age^t,  in  the.  propg,  di«^ 
charge  of  his  duty,  proceeds  to  frame  such  a  state 
without  any  formal reno^t.*  In  ekher  case,  when  the 
state  is  framed  and  reported,  the  cause  is  learolkid  to 
lodge  it,  and  allow  all  concerned  to  see  and  ohgecj^ 
to  it,  if  they  see  cause.  If  the  creditors  are  nume- 
rous,  it  is  usual  to  print,  box,  ^and j^strifaute  the  state. 

In  framing  the  state  of  the  interests  ^wo^d:  order  of 
nmking,  the  common  agent  will  be  guided  by  the  act 
of  sedcfrunt,  11th  July  1794,  §  7.  and  8. 

The  remaining  sections  of  that  act  point  out  so 
clearly  the  course  to  be  followed  by  all  concerned  in 
the  ranking,  that  it  is  unnecessary  to  say  more  on 
that  subject  Tiere.  When  practicable  and  necessary, 
the  rules  applicia,Dle  to  br^iiiary  actions,  under  th[e 
6.  Geo.  IV.';  and  relative  act  pf^^sddefunt,  will  Qf 
course  now  be  applied. 

§  1«.  eftf^ptwf^  the  sale. 

This  is  a  branch  (fuite  distinct  froin'  tfeie  ranking. 
It  has  been  seen  that  'the '  first  mte/lobiitor  grants 
commission  and  diligence  for  proving  Ibhil  iVe  'com- 
mon debtor  is  bankrupt,  and  alVo  llie'renfd  and  va- 
lue, including  the  holding,  public  burdens  ahd^e- 
ductions. 


,532  PROOF  OF  RENTAL,  &C.  [tIT.  VlU. 

1.  Bankruptcy. 

The  claims  and  interests  of  the  creditors  produced 
in  the  ranking  wiU,  in  general,  clearly  establish  the 
bankruptcy ;  especially  if  the  Court  have  sequestra- 
ted the  lands,  and  named  a  factor. 

2.   Title-deeds. 

The  first  step  after  extracting  the  commission  and 
diligence  is  to  recover  the  title-deeds  and  tacks  of 
the  lands.  These  are  not  unfrequently  hypothecated 
in  the  hands  of  the  agent  for  the  common  debtor, 
and  retained  by  him  in  security  of  his  business  ac- 
count.    • 

3.  The  agents  hypothec  right  over  the  titk-deeds. 

It  does  not  extend  to  cash  advances,  but  merely 
to  business  matters,  qua  agent.  In  the  case  of  Mr 
Andrew  Mackenzie  against   Newland's   Creditors, 

*  the  Court,  upon  advising  a  reclaiming  petition  and 
'  answers,  remitted  to  the  Lord  Abercromby  to  as- 
'  certain  the  amount  of  the  petitioner  Mr  Macken- 
'  zie's  account ;  and  upon  the  petitioner's  lodging 
'  in  the  derKs  hands  the  papers  in  questionjfiund 
'  Aim  entitled  to  a  warrant  upon  the  factor  fof  the 

*  amount  of  the  account^  when  so  ascertained^  out 

*  of  the  funds  received^  or  tohe  received  by  him  out 
^  of  the  sfubject  in  medio  *.* 

^  Fac  CoU.  9tb  February  1793, 
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4.  Proof  qf  the  holdififf^  ^r. 

This  in  general  is  readily  instructed  by  the  title- 
deeds,  and  receipts  for  feu-duties  and  ground-annuals. 

5.  State  of  the  teinds. 

This  embraces  three  branches  :  1^^,  Are  they  va- 
lued, and  at  how  much  ?  %dj  Is  there  an  heritable 
right  or  tack  of  the  teinds,  or  privilege  of  acquiring 
one,  and  at  what  rate  ?  Sdy  Are  the  teinds  nearly 
exhausted,  or  likely  to  be  so  by  a  future  augmenta- 
tion ? 

6.  Rental  and  deductions  ;  and  if  the  land4ax  has 

been  redeemed. 

If  there  is  a  factor,  or  ground  officer,  or  both,  who 
know  the  farms  and  the  rents  or  subfeu-duties  pay- 
able by  the  tenants  and  vassals,  their  evidence,  which 
may  be  shortened  by  bearing  reference  to  a  schedule 
of  the  rental,  coupled  with  written  tacks  and  feu- 
rights  where  these  exist,  and  the  parole  testimony  of 
the  feuars  and  tenants  in  possession,  will  complete 
the  proof  of  the  rental.  If  there  are  no  written 
tacks,  the  tenants  should  be  interrogated  what  rent 
they  consider  the  lands  worth,  upon  a  lease  of  a  suit- 
able endurance. 

If  the  land-tax  has  been  redeemed,  the  certificates 
will  instruct  this :  If  not,  the  receipts  for  the  cess  and 
other  public  burdens  will  instruct  the  amount  of  the 
deductions  under  this  head. 


S9^'  WBOOB  oar  tUE  italub^         \jm.  tiit/ 

•'  Wh^Pe  any,  or  all  of  these  particulars  ocour,  ase^ 
parate  value  ought  to  be  proved  by  persons  acquamt- 
ed  with,  such  matters.  Sometimes,  as  in  the  ranking 
aad  acJe  of  Gul]\)fib,  the  woods  compose  one  or  more 
lota,  while  the  stool,  or  ^Aim^  is  made  a  separate  \A: 

8.  Proof  ^^  the  value. 

-;  The  proof  isall  taken  on  cotn^issioii,  except  Ae 
proof  of  the  value^  which  must  be  led  in  presence^ 
i.  e.  in  presence  of  the  Lord  Ordinary  to  the  sale, 
dr  Ordinary  on  oaths  and  witnesses.  Tlie  €tata  be- 
ing previously  instructed  by  the  proof  of  the  rental 
wd  deductions,  (^  v»lue  is  proved  l)y  t^o  or  more 
men  of  business  of  experience  acquainted  with  the 
value  of  land  in  that  part  of  the  country  where  the 
subjects  are  situated,  and  generally  estimated  at  so 
many  years'  purchase  of  the  free  rental,  with  such 
further  additions  on  account  of  woods,  mansion* 
house,  freehold  qualification,  or  the  like,  as  they  may 
deem  reasonable. 

The  proof  being  thus  concluded,  the  Lord  Ordi-, 
nary,  at  a  calling  of  the  cause,  will  cireumduce  tbe 
term,  and  make  great  avisandum  with  the  proof,  &c« 

9*  T7ie  prepared  state. 

The  next  step  is  for  the  clerk's  assistant  in  the  In- 
ner-House, in  concert  with  the  common  agent,  to  pre- 
pare a  state  of  the  process,  which  is  just  a  classifica- 
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tipn  4Bid  aitangeiiiptit  of  tlM^firMf^aiMi'proceedifigs,' 
so  as  to -make  it  cl£Kr]y«'iipp6ar^<that  the'pm^^ 
been  regularly  brought  forward  ;  thM  .the.  cotnttioa 
debtor  is  bankrupt ;  his  debts,  and  tkd  interest  tbp^re^ 
of,  amounting  to  so  much,  while  the  rental  and  value' 
are  only  so  much }  and  that  it  is  for  the  interest* 
of  the  creditors  and  common  debtor  that  the  lands- 
should  be  exposed  to  sale  judicially,  in  whole,  at  the 
proven  value  thereof,  as  up«et*pri(!ie;  oi^  iiijc^itaih^ 
iMs^  at  specified  iips^  pBcSs,  not  in^whbl^  l^s  than 
t6r  total  proVen'  value.  •  ThV  O^e  nfast -unierga 
tbe  revisal  of  the  Lord  Ordinary,  under  a  remit  flrom' 
the  Court ;  and  * 

10.  A  memorial  and  abstract^ 

Or  abridgment  of  the  prepared  state,  must  also  be 
prepared,  printed,  and  boxed,  for  consideration  of  t(e 
Court,  at  granting  warrant  for  letters  ofp^icatmi 
^ndmle.  In  order  to  give  due  time  to  consider  and 
advise  these  memorials  and  abstracts,  they  must  be' 
boxed  at  least  ten  sederunt-days  before  the  end  of  the' 
session,  unless,  upon  a  petition  shewing  specidi  cause,' 
the  Court  choose  to  dispense  with  this.  ' 

§  IS.   Of  the  letters  of  pvMicatian. 

The  Court  having  approved  of  the  prdceedings,* 
will  grant  warrant  of  roup  and  sale,  by  an  interlocutor 
which  also  authorises  letters  of  publication  to  pass 
the  signet  for  notifying  the  time  and  place  of  sale  ;* 
which  last  is  always  in  the  Parliament-House  in  time 
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of  session,  and  now  generally  upon  a  Wednesday, 
between  the  hours  of  two  and  four  o'clock  afternoon. 
It  is  the  duty  of  the  common  agent  to  lodge  in  the 
clerk's  hands  copies  of  the  printed  memorial  and 
abstract  for  the  use  of  intending  offerers,  and  to  take 
care  that  the  sale  is  duly  advertised  in  the  newspapers 
for  several  weeks  anterior  to  the  time  of  sale. 

By  the  act  1681,  a  cumbersome  and  expensive  mode 
of  notifying  the  sale  was  adopted  ;  but  by  the  act  of 
sederunt,  ISth  November  1793,  this  was  put  an  end 
to.     The  act  bears,  That  the  Lords  <  having  consi- 

*  dered,  that  in  consequence  of  the  rules  laid  down 
'  in  the  said  act  1681,  the  practice  has  been  to  exe- 

*  cute  letters  of  publication  of  the  act  of  roup,  not 

*  only  at  the  market-cross  of  Edinburgh,  and  pier 

*  and  shore  of  Leith,  but  at  the  chuirch-doors  of  the 
'  parishes  where  the  lands  lie,  and  of  the  six  adjacent 

<  parishes,  and  also  to  cite  the  creditors  of  new,  in 
'  the  manner  therein  mentioned,  but  which  act  is 

*  now  in  so  far  repealed  by  the  S3.  Geo.  III.  c.  7*-  J 

<  the  said  Lords,  in  virtue  of  the  powers  committed 

<  to  them  by  the  said  last-mentioned  act,  do  farther 

*  appoint  and  ordain,  That  in  time  coming  it  shall 

*  be  suflScient  to  execute  the  letters  of  publication  at 

*  the  market-cross  of  Edinburgh,  and  pier  and  shore 
^  of  Leith,  and  to  intimate  the  interlocutor  of  the 
«  Court  granting  warrant  for  such  letters  by  one  ad- 

*  vertisement  in  the  newspaper,  entitled,  The  Edin- 

*  burgh  Gazette.* 
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The  50.  Geo.  III.  c.  US,  m^e  also  a  material 
change  upon  the  form  of  procedure  at  this  stage. 
It  provided,  sect.  8.,  '  There  shall  be  no  longer  any^ 

*  extract  of  the  decreet  of  certification  in  a  rankinsf 
'  and  sale,  nor  any  act  of  roup  pronounced^  nor 

*  consequently  any  extract  thereof,  the  letters  of  ^ 
'  publication  now  in  use  rendering  such  acts  unne- 

^  cessary,  but  the  extract  of  the  letters  of  puhliccUion 

*  BhaU  be  continued  in  their  present  form.^  These 
letters  are  signed  by  an  extractor,  contain  the  inter- 
locutor of  sale,  and  are  signeted  like  any  other  diK- 
gence,  and  executed  by  a  messenger-at-arms. 

§  14.  Articles  and  conditions  of  sale. 

The  day  of  sale  being  arrived,  it  is  the  duty  of 
the  common  agent  to  see  that  the  articles  and 
conditions  of  roup  and  sde,  and  the  relative  inven- 
tories of  the  title-deeds  of  the  several  lots,  are  all 
ready  for  authentication  ^  by  the  presiding  Judge, 
that  is,  the  Lord  Ordinary  on  the  Bills  for  the 
time,  or  in  his  absence  the  last  or  immediately  sue* 
ceeding  Lord  Ordinary  on  the  Bills. 

%  15.  How  the  sale  is  conducted. 

The  sale  takes  place  in  open  Court,  in  presence  of 
the  Lord  Ordinary  as  judge  of  th^  roup.  It  is  the 
province  of  the  Outer-House  clerks  to  prepare  the 
articles  and  conditions  of  roup,  and  to  officiate  as 
clerks  to  the  roup  *.  The  macers  act  as  auctioneers 
upon  the  occaaion. 

*  Act  of  sederunt,  10th  March  1798. 

2m    ' 
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Great  care  must  be  taken,  in  framing  the  articles 
of  sale,  to  provide  for  all  contingencies }  but,  above 
ail,  to  provide  that  the  highest  bidder  shall  find  cau- 
tion within  thirty  days,  or  such  other  time  as  shall 
be  fixed,  and  failing  him,  that  the  next  offerer  in  the 
order  of  bidding,  if  intimation  of  recourse  is  made  to 
him,  shall  do  so.   " 

If  there  are  several  bidders,  it  is  in  general  a  very 
simple  matter.  The  offerers  sign  their  offers,  and  the 
highest,  at  the  outrunning  of  a  half  hour  sand  gkss, 
is  preferred  by  a  minute  of  enactment,  which  is  sign- 
ed by  him,  and  also  by  the  Lord  Ordinary,  and  the 
purchaser  takes  instruments  in  the- clerk's  hands  on 
his  preference. 

§16.  Bond  of  price. 

It  is  the  duty  of  the  purchaser's  agent  forthwith 
to  furnish  the  asastant  clerk  in  the  Inner-House  with 
a  note  of  the  name  of  one  or  more  sufficient  caution- 
ers, who  thereupon  takes  out  the  process,  and  pre- 
pares the  bond.     The  clerk's  fees  of  this  bond  are 
fixed  by  the  act  of  Parliament  1.  and  2.  Geo.  IV. 
c.  38,  at  one  half  the  sum  payable  to  professiooal 
agents  for  similar  bonds  in  voluntary  sales.   If  the 
bond  is  returned  signed  in  due  time,  and  the  Pnnei- 
pal  Clerk  satisfied  fls  to  the  sufficiency  of  the  caution- 
er,  he  marks  the  bond  as  received,  and  the  cause  may 
thereafter  be  put  to  the  summar  roll  as  soon  as  con- 
venient, in  order  that  the  Court  may,  upon  report  of 
the  Lord  Ordinary,  pronounce  decree  of  sale.    The 
following  is  the  form  of  the  decree  of  sale  : 
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S  17.  Form  of  extract  decreet  of  sale. 

At  Edinburgh,  the day  of  — -,  upon  a  summons 

and  action  of  ranking  and  sale  raised  and  insisted  in 
before  the  Lords  of  Council  and  Session  at  the  instance 

of  — s against and  the  following 

persons  as  his  creditors,  &c.  (A^re  enumerate  the  severat 
defenders^  who  appear  to  be  cited  to  the  action^  either  edic- 
tally  or  otherwise^)  concluding  that  the  several  heritable 

subjects  belonging  to  the  said ,  as  specified  in 

the  libel,  and  after  described,  ought  and  should  be  ^old 
under  authority  of  the  Court,  and  adjudged,  decerned 
and  declared  to  belong  to  the  person  or  persons  who 
should  offer  most  for  the  same  at  the  roup  thereof:  af- 
ter a  proof  had  been  adduced  of  the  rental  and  value 
of  the  said  subjects,  and  that  a  roup  of  the  same  had 
taken  place,  the  Lords  of  Council  and  Session,  upon 

report  of  the  Lord  — ,  found,  and  hereby  find  the 

roup  and  sale  of  the  said  subjects,  carried  on  before  his 
Lordship  on  the  ■  day  of last,  orderly  pro- 
ceeded, and  that having  offered  for  the 

said  subjects  the  sum  of  ■  Sterling,  was  the 

last  and  highest  ofierer  for  the  same  at  the  said  roup, 
and  was  accordingly  preferred  to  the  purchase  thereof 
by  the  Lord  Reporter,  agreeably  to  the  articles  of  roup, 
and  has  accordingly  found  caution  in  terms  of  the  said 
articles  :  Therefore  the  said  Lords  sold,  adjudged,  de- 
cerned and  declared,  and  hereby  sell,  adjudge,  de- 
cern and  declare  all  and  whole,  &c.  {here  the  lands  are 
to  be  specially  enumerated)  to  pertain  and  belong  to  the 

said ^1  his  heirs  and  assignees,  heritably  and 

irredeemably,  upon  payment  or  consignation  of  the 
aforesaid  price,  with  the  annualrent  thereof  in  the 
terms  mentioned  in  the  articles  of  roup  and  relative 

2  M  2 
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bond  granted  therefor,  {hare  the  remmniar  i^iiie  tnterb- 
cut^t  of  the  Court  must  be  taken  in),  and  ordain  letters 
of  homing  to  pass  and  be  direct  hereon  against  the 
superiors  of  the  said  subjects,  for  infefting  the  purchaser 
and  his  foresaids  therein  in  form  as  effeirs.    Extracted 

by- 

Signed  by  one  of  the 

four  extractors. 

The  decree  of  sale  is  an  efFectual  title  to  the  pur- 
chaser, and  a  sufficient  warrant  to  apply  to  the  supe- 
rior for  a  charter  of  sale,  without  regard  to  the  older 
title-deeds.  But  it  is  always  expedient  for  the  pur- 
chaser to  be  possessed  of  these,  as  defining  marches, 
&c.  And  in  the  division  he  ought  also  to  avail  him- 
self of  a  common  clause  in  the  articles  of  roup,  obli- 
gixig  the  creditors  who  shall  be  preferred,  and  draw 
i;he  price  or  part  thereof,  to  assign  to  the  purchaser 
•  their  grounds  of  debt,  in  further  security  of  his  pur- 
chase allenarly. 

5  18.  What  ifcavtixm  is  not  found  in  due  time? 

If  by  any  accident  caution  is  not  found  by  the  pur- 
chaser in  due  time,  th^  next  offerer  may  perhaps  be 
disposed  to  avail  himself  of  the  default,  or  theconamon 
agent  may  recur  upon  the  next  offerer,  and  give  him 
intimation  of  the  purchaser's  failure.  Wherever  this 
occurs,  much  accuracy  and  caution  is  necessary,  b 
general,  the  option  is  reserved  to  the  exposer  only ; 
so  that,  if  the  purchaser  shall  find  caution,  though 
q/fer  the  time  allowed  for  that  purpose,  the  Court 
may  be  petitioned  to  authorise  the  clerk  to  receive 
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the -bond  of  caution,  and  thus  pave,  the  way  for  pro- 
nouncing a  decree  of  sale  in  his  favour. 

All  this  may  take  place  whether  the  ranking  is 
concluded  or  not.  But  the  framing  of  the  interior 
cutar  of  rankmg  requires  all  the  care  the  clerk  can 
bestow  upon  it.     The  following  is  the 

§  19.  Form  of  the  extract  decreet  of  ranking. 

At  Edinburgh,  the  ■  ■  ■  day  of  ■  '  »  in  the  sum- 
mons and  action  of  ranking  and  sale,  raised  and  insist- 
ed in  before  the  Lords  of  Council  and  Session,  at  the 

instance  of against  — — — —  and 

the  following  persons  his  creditors,  viz,  {here  enumerate 
the  names  of  the  different  creditors  citedj)  concluding 
that  the  following  heritable  subjects  belonging  to  the 

said  ■  viz.  All  and  whole,  &c.  {here  de* 

scribe  the  sul^ects)  ought  and  should  be  sold  under  au- 
thority of  the  Court,  in  terms  of  the  several  acts  of  Par- 
liament and  acts  of  sederunt  libelled  on,  and  the  rents 
and  prices  thereof  divided  among  his  creditors,  accord- 
ing to  their  several  rights  and  diligences  affecting  the 
same,   the    following  grounds  of  debt  and  diligences 
thereon  were  produced  on  the  part  of  the  respective 
creditors  after   named,   viz.  (here  take  in  shortly  the 
grounds  of  ddft,  Sfc.  produced  by  the  creditors^  conform  to 
One  inoeniories  thereof  given  in  by  them ,-  then  add  J :  and  af- 
ter some  procedure  had  been  taken  in  the  action  before 

the  Lord  — — as  Ordinary  thereto,  the  said  Lords 

of  Council  and  Session,  of  the  date  hereof,  ranked  and 
preferred,   and  hereby  rank  and  prefer,  &c.  {here  the 

r 

words  of  the  interlocutor  of  ranking  to  be  verbatim  engross- 
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tdf)  and  ordain  all  letters  and  execution  necessary  to 
pass  and  be  direct  hereon,  in  form  as  effeirs.  Extractp 

cd  by 

Signed  by  one  of  the 
four  extractors. 

§20.   Of  coTisifffiment  of  the  price. 

If  the  purchaser  is  desirous  to  pay  his  money  by 
consignment  in  a  bank,  without  abiding  the  ranking 
and  division,  and  thus  receive  up  his  bond  of  caution, 
the  act  54.  Geo.  III.  warrants  him  so  to  do. 

On  the  other  hand,  if  the  commou  agent  or  any  cre- 
ditor shall  think  the  money  ought  to  be  consigned,  the 
same  act  authorises  them  to  insist  on  this.  In  eitlier 
casCt  as  the  price  is  a  surroffcUumfor  the  lands,  as  soon 
as  consignatioii  has  been  made,  the  purchaser  is  enth 
tied  to  receive  up  his  bond,  and  to  quit  the  field.  Bat 
he  can  only  do  this  upon  a  regular  application  to  the 
Court,  which  must  be  intimated  to  all  the  agents  of 
creditors  who  have  appeared  in  the  process,  and 
also  upon  the  walls,  and  by  the  minute-book.  A 
remit  is  then  made  to  the  junior  Lord  Ordinaij,  or 
to  the  Lord  Ordinary  to  the  ranking,  who  again  ^1 
remit  to  the  clerk,  or  an  accountant,  or  man  of  busi- 
ness ;  and  upon  their  reporting  favourably,  will  re- 
port to  the  Court,  that  the  prayer  of  the  pctotion 
should  be  granted,  and  the  bond  delivered  up. 

Sect.  6.  of  the  54.  Geo.  III.  on  this  head,  enacts, 
that  *  in  every  case  of  a  sale  under  the  authority  of 

*  the  Court  of  Session,  it  shall  be  lawful  to  the  pur- 

•  chasor,  at  any  term  of  Whitsunday  or  M/irtinnias 
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'  subsequent  to  the  term  of  payment  of  theprioe^  to 

*  lodge  the  price,  with  the  interest  due  upon  it,  in 
'  the  Royal  Bank,  or  Bank  of  Scotland,  or  Bank  of 
'  the  British  Linen  Company,  at  such  interest  as  can 

*  be  procured  for  it ;  by  doing  which,  and  by  giving 

*  notice  thereof  to  the  agent  who  carried  on  the  sale, 
'  he  shall  be  discharged  of  the  said  price. 

•*  Ajid.  further^  the  Court  of  Session,  upon  the  ap- 

*  plication  of  any  of  the  creditors,  shall  be  empower- 

*  ed  to  make  an  order  on  the  purchaser  to  lodge  the 
'  price  and  interest,  at  any  of  the  said  terms,  subse- 

*  quent  to  the  term  of  payment,  in  one  or  other  of 

*  the  said  banks,  sufficient  intimation  being  always 

*  previously  given,  both  to  the  purchaser  and  to  the 

*  common  agent  for  the  creditors,  that  such  applica- 

*  tion  is  made,  in  order  that  all  parties  may  have  an 
'opportunity  to  object.* 

§  21.   The  division  ofthepriCe^  ^c. 

The  ranking  and  division  here  become  united ; 
and  if  there  has  been  also  a  sequestration^  and  a  fac- 
tor appointed  to  uplift  the  rents,  a  petition  is  pre- 
sented to  the  Court  to  rank  the  creditors  upon  these 
funds  also.  This  is  done  by  the  Lord  Ordinary 
remitting  to  an  accountant  to  frame  a  scheme  of  di- 
vision; upon  whose  report,  decree  of  division,  interim 
or  final,  will  be  pronounced,  and  the  process  ter- 
minated by  an  extracted  decree  of  division  and  exo- 
neration. The  judicial  factor  and  common  agent's 
accounts  will,  under  the  same  remit,  be  audited  and 
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disposed  of;  snd  if  there  is  any  reTersion,  decree 
will  go  forth  for  it  in  favours  of  the  common  debtor, 
who  on  drawing  payment  ought  to  ratify  the  sale. 
The  following  is  the  form  of  the  decree  of  division : 

§  9^.  Form  of  extract  decreet  of  division. 

At  Iklinburgh,  the day  of >  in  the  process  of 

ranking  and  sale,  raised  and  insisted  in  before  the 
Lords  of  Council  and  Se^ssion,  at  the  instance  of- 

against 9  and  the  following  persons,  his  creditors, 

VIZ.  (here  recite  the  names  of  the  creditors  cited,)  coDcla- 
ding  that  the  lands  and  estates,  &c.  (here  descrikAc 

subjects  shortly)  belonging  to  the  said 

should  be  sold  under  authority  of  the  Court,  and  the. 
rents  and  prices  thereof  divided  amongst  his  creditors, 
conform  to  their  respective  rights  and  diligence  affect- 
ing the  same,  after  the  aforesaid  subjects  had  been  sold, 
and  a  decreet  ranking  the  creditors  pronounced  and  ex- 
tracted :  the  said  Lords  of  Council  and  Session,  of  the 
date  hereof,  approved  and  hereby  approve  of  the  scheme 
of  division  of  the  rents  and  prices  of  the  said  subjects 

made  up  and  reported  by accountant 

in  Edinburgh  ;  and  in  terms  thereof  decerned  and  or- 
dained, and  hereby  decern  and  ordain, 

the  purchaser  of  the  said  subjects,' to  make  payment  of 
the  sum  due  by  him,  extending  of  principal  and  inte- 

restat  the  term  of to  the  sum  of ; — — 

Sterling,  in  manner  following,  viz*  (here  take  m  ^ 
part  qfthe  accountanfs  scheme  which  aUocaks  thiff^ 
and  in  case  the  fador  has  any  balance  in  his  handSf  the 
allocation  of  that  balance  must  also  be  inserted,)  and  or- 
dain letters  of  horning  on  fifteen  days  charge,  and  all 
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Other  execution  necessary,  to  pass  and  be  direct  here- 
on io  form  as  efieirs.     Extracted  by        . 

Signed  by  one  of  the 
four  extractors. 

If  the  price  has  been  consigned,  the  ivarrant  and 
decree  for  payment  will  be  directed  against  the  bank. 
And  it  will  be  proper  to  insert  a  clause,  ordaining 
the  creditors  to  assign  their  debts  and  diligence  to  the 
purchaser,  in  further  security  of  his  purchase  allenar- 
ly,  as  concluded  for  in  the  summons,  (p.  521.  supra). 
The  factor's  exoneration,  on  payment,  should  also  be 
provided  for  in  the  decree  of  division,  so  as  .to  war- 
•  rant  his  petitioning  the  Court  to  receive  up  his  bond 
of  caution. 

§  23.   Of  riding  interests. 

If  any  of  the  creditors  have  also  creditors  who  are 
seeking  to  attach  their  interest  in  the  funds,  this  is 
done  by  a  riding'  interest,  ias  noticed  above,  when 
speaking  of  the  process  of  multiplepoinding. 

S  ^«  Of  interim  warrants  and  interim  divisions. 

These  are  applied  for  by  the  common  agent  from 
time  to  time,  for  sums  to  account  of  the  common  ex- 
pense ;  and  they  may  also  be  applied  for  by  prefer- 
able creditors,  for  interest,  after  the  interlocutor  of 
certification ;  and  for  the  principal  debt,  after  an  in- 
terlocutor of  ranking  has  been  pronounced.  But  by 
the  act  of  sederunt  1794,  no  such  creditor  can  draw, 
£y  interim  warranty  his  whole  debt;  and  cause 
must  be  shewn,  and  a  favourable  report  made  by 
the  Lord  Ordinary,  ere  he  draw  at  all. 
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But  it  not  unfrequently  happens,  that  there  is  a 
body  or  class  of  preferable  heritable  creditors ;  in 
which  case  the  rule  is  to  frame  an  interim  scheme  of 
division  among  them,  and  to  get  it  approved  of,  and 
extracted  without  delay. 

Sometimes  it  becomes  apparent,  that  there  are- 
abundance  of  funds  to  pay  all  the  creditors.  In  this 
case,  the  common  agent  would  do  well  to  make  the 
act  of  sederunt  1794  his  guide.  It  becomes  thence- 
forth the  interest  of  the  common  debtor  anli/  to  dis^ 
pute  the  debts  and  claims  of  creditors. 

Tlie  same  thing  may  happen  as  to  a  postponed 
class  of  creditors,  who  cannot  but  perceive  that  all 
opposition  to  a  preference  in  favour  of  the  prior  cre- 
ditors is  useless.  If  they  are  of  this  opinion,  it 
should  be  the  duty  of  the  common  agent  forthwith 
to  give  way  to  it,  and  to  withdraw  all  opposition,  as 
matter  with  which,  qua  common  agent,  he  has  neither 
title  nor  interest  to  interfere. 

§  25.   The  sale  may  he  postponed^  or  ajd^oumtd. 

If  it  becomes  necessary,  upon  any  account,  to  post- 
pone the  sale,  a  petition  should,  for  this  puipose,  be 
given  in  to  the  Court,  if  possible,  before  the  day  of 
sale,  and  the  postponement  announced  in  the  news- 
papers. The  Lord  Ordinary  will  of  course  adjourn 
it  on  the  day  of  sale  if  there  are  no  offerers ;  but  be 
may  not  be  willing  to  do  so  if  offerers  appear  and  ex- 
press a  wish  to  go  on.  But  if  cause  is  then  assign- 
ed by  the  common  agent,  and  minuted,  his  Lordship 
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may,  and  in  practice  does,  in  the  exercise  of  a  sound 
discretion,  nevertheless,  adjdum  the  sale.  If  the 
lipset  price  is  to  be  altered,  or  the  division  of  the 
lots  materially  changed,  this  can  only  be  done  by 
the  Court  upon  petition. 

§  S6.   The  heir  of  the  common  debtor  ^  ^r.  may  be 
cited  on  an  incident  diligence. 

Principal  parties,  or  their  heirs,  cannot,  in  general, 
be  cited  in  a  process  before  the  Court  of  Session  by 
an  incident  diligence  *•  But,  in  the  case  of  a  pro- 
cess of  ranking  and  sale,  if  the  common  debtor,  or 
a  real  creditor,  die  during  the  dependence,  the  heir 
may  be  so  cited,  and  proceedings  will  be  resumed  as 
soon  as  the  day  of  compearance  is  bypast,  on  the 
incident,  without  regard  to  any  more  formal  trans- 
ference, and  without  abiding  the  expiry  of  the  annua 
deliberandu 

§  37*   The  effect  of  the  decree  of  sale  where  there 

are  adfudications. 

It  may  be  noticed,  that  although  the  decree  of 
sale  has  the  effect  of  a  common  decree  of  adJudU 
cation  in  favours  of  the  whole  creditors  included  in 
the  ranking  and  division,  and  of  accumulating  their 
respective  debts  into  a  capital  bearing  interest  ^riwi 
the  term  at  which  the  price  begins  to  bear  i7iterest^ 
yet  this  does  not  impinge  upon  such  preferences,  by 

*  Kilk.  voce  Procesf^  Not.  6.  and  13. 
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adjudication,  or  otherwise,  as  shall  have  been  effec* 
tually  constituted  before  bringing  the  process  of 
ranking  and  sale  into  Court ;  nor  will  the  interlocu- 
tor of  certification  affect  these  *.  On  the  contrary, 
all  adjudications  led  and  deduced  more  than  year  and 
day  prior  to  the  date  of  the  sale  are  preferable  ac- 
cording to  the  date  of  their  respective  diligence  t. 
For  this  reason,  it  may  sometimes  be  necessary  for 
creditors  to  go  on  with  their  processes  of  adjudica- 
tion, in  order  to  be  within  year  and  day  of  a  first 
effectual  adjudication,  notwithstanding  the  depen- 
dence of  a  process  of  ranking  and  sale. 


CHAR  III. 

PROCESS  OF  SALE  AND   RANKING  AT  THE  INSTAKCE 

OF  AN  APPARENT  HBIR. 

The  heir-apparent,  by  taking  this  step,  is  held  to 
act  as  trustee  for  behoof  of  all  the  creditors,  and  the 
diligence  has  always  been  held  as  for  the  commoB 
behoof;  but  while  it  should  stay  all  attempts  at  se- 
parate measures,  it  of  course  does  not  affect  prefer- 
ences already  effectually  constituted. 

♦  22d  Nov.  1785,  Griereon. 

f  15th  Nov.  1791,  Haldane,  apparent  heir,  &c«  againit  Chailt- 
on  Palmer. 
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It  proceeds  chiefly  upon  the  act  of  Parliament 
169^,  c.  S4,  and  concludes  to  have  probation  taken 
of  the  rental,  holding,  and  value  of  the  ancestor's 
estate,  in  order  to  its  being  sold  for  payment  of  the 
ancestor's  debts.  Formerly  the  summons  was  in  a 
less  comprehensive  form  than  that  at  the  instance  of 
a  creditor ;  but  it  is  now  assimilated,  in  all  particu- 
lars, to  the  ordinary  process  of  ranking  and  sale. 
Instead,  therefore,  of  the  apparent  heir  now  insist* 
ing  at  one  and  the  same  time  in  a  process  of  sale,  a 
process  of  multiplepoinding  in  name  of  the  purchas- 
ers, and  in  a  separate  process  of  reduction-improba- 
.  tion  for  setting  aside  the  creditors'  rights,  the  same 
summons  is  held  to  include  all  these  ;  and  the  rank- 
ing of  the  creditors  may  either  precede,  follow,  or 
accomparfy,  the  jM-oceedings  in  the  sale. 

The  proceedings,  in  short,  are  now  the  same,  in 
all  particulars,  as  in  the  process  at  the  instance  of  a 
creditor,  with  this  difference,  that  it  is  not  necessary 
to  prove  that  the  estate  is  bankrupt,  or  the  creditors 
in  possession.  The  proof  goes  on  in  the  same  man- 
ner as  to  the  rental  and  value  ;  and  first  and  second 
terms  are  assigned  to  the  creditors  to  produce  their 
rights  and  diligences,  with  certification  ;  and  the  in- 
terlocutor of  certification,  when  pronounced,  has  pre- 
cisely the  same  effect  as  in  the  ranking  and  sale  at 
the  instance  of  a  creditor.  - 

The  agent  for  the  apparent  heir  is  in  general  permit- 
ted to  carry  on  the  process,  as  common  agent,  without 
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any  formal  election,  unless  there  is  cause  to  complam 
of  undue  delay  upon  his  part'^  in  which  ease  it  k 
competent  for  any  creditor  to  insist  on  the  appoint- 
ment of  a  common  agent,  to  conduct  the  process 
just  as  if  it  were  at  the  instance  of  a  creditor* 

If  the  apparent  heir  die  during  the  d^ndenee, 
his  heir  may  be  cited  on  an  incident,  and  proceed- 
ings resumed.  He  cannot  withdraw  his  instance  at 
pleasure.  And  in  this  process,  as  well  as  in  tk 
process  at  the  instance  of  a  creditor,  any  real  credi* 
tor  who  apprehends  collusion,  or  undue  delay,  will, 
upon  application  to  the  Court,  be  authorised  to  act 
as  a  joint  pursuer,  to  the  effect  of  bringing  the  pro- 
cess to  a  termination* 

The  sale  proceeds  before  the  Lord  Ordinary  in 
Court,  in  the  same  manner  as  in  the  process  at  the 
instance  of  a  creditor.     But  in  the  ranking,*  the  ap-' 
parent  heir  may  avail  himself  of  transacting  with  the 
creditors,  so  as  to  increase  the  free  reversion.    Upon 
the  strength  of  these  compromises,  and  the  lai^ness 
of  the  price,  as  compared  with  the  debts,  the  h^ 
also,  sometimes,  by  means  of  a  trustee,  buys  a  lot  of 
the  family  estate.     But  in  all  cases  caution  mast  be 
found  for  payment  of  the  price  to  the  creditors  of  the 
ancestor,  as  they  shall  be  ranked,  and  the  residue^  if 
any,  to  the  apparent  heir,  and  his  heirs  and  succes- 
sors. >  But  if  it  shall  appear  that  the  prices  obtained 
for  one  or  more  lots  are  sufficient  to  pay  the  debt> 
the  sale  of  the  rest  will  be  staid. 
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If  there  is  a  reversion,  the  apparent  .heir,  in  order 
to  draw  it,  should  make  up  a  title  by  service  to  the 
ancestor. 

The  price,  as  already  noticed,  being  a  wrrogatum 
for  the  lands,  the  annualrents,  or  interest  that  ac- 
crue upon  the  reversion  during  the  lifetime  of  the 
apparent  heir,  in  the  event  of  his  death,  transmit  to 
his  executor,  rujit  to  his  heir,  who  only  has  right  to 
the  principal  sum,  and  interest  to  grow  due  thereon, 
subsequently  to  the  time  the  succession  opens  to  him 
by  the  apparent  heir's  death  *• 

It  does  not  seem  necessary  to  enlarge  further  upon 
this  branch  of  the  subject,  but  merely  to  refer  to  the 
details  given  in  Chapter  II. 


CHAP.'  IV. 

OF  THE  PROCESS  OF  COGNITION,  AND  FOR  A 

WARRANT  TO  SELL. 

This  process  is  sometimes  had  recourse  to,  in  or* 
der  to  redeem  the  land-tax,  or  in  order  to  pay  off 
entailers'  debts,  and  is  preceded  by  an  act  of  Parlia- 
ment, as  in  the  case  of  General  Eraser  of  Lovat,  and 
other  similar  cases. 

But  it  is  more  commonly  had  recourse  to  by  the 

«  Spalding  v.  Spalding,  &c.,  20th  Jiine  1792.  .     ' 
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tutors  of  a  minor  pubeSf  whose  knds  are  so  burdened 
with  debt  as  to  render  a  sale  of  a  part,  to  save  the 
rest,  necessary,  or  at  least  highly  expedient. 

The  defenders  to  be  called  are  the  persons  next 
entitled  to  succeed  to  the  lands  failing  the  pupil ; 
and  if  these  are  under  age,  a  tutor  ad  litem  must  be 
named  to  them,  at  the  first  calling  of  the  cause.  It 
is  not  necessary  to  make  the  creditors,  or  any  of 
them,  parties  to  the  suit ;  it  is  suflBicient  that,  in  the 
course  of  the  process,  their  debts  are  condescended 
on  and  proved. 

The  summons  must,  however,  specially  libel  ik 
whole  heritable  estate  belonging  to  the  pnpil ;  ^^ 
his  moveable  funds  must  also  be  stated,  either  in  the 
libel,  or  in  a  special  condescendence  in  the  course  of 
the  process,  so  that  the  Court  may  have  a  full  vieVr 
of  his  whole  means  and  estate,  heritable  and  move- 
able, before  them,  whether  the  whole,  or  onlyapwt, 
is  proposed  to  be  sold.  TTie  amount  of  the  debts 
must  also  be  clearly  instructed,  by  exhibition  by  the 
creditors  of  their  grounds  of  debt,  with  affidavits 
thereon. 

The  procedure  resembles  that  in  the  ranking  snd 
sale,  in  as  far  as  regards  a  proof  of  the  rental,  hold- 
ing, deductions,  and  value  of  the  heritage ;  and  a 
state  and  memorial  and  abstract  are  prepared,  for 
consideration  of  the  Court,  in  the  same  manner. 
In  the  state,  and  memorial  and  abstract,  the  ne- 
cessity, or  at  least  the  expediency,  of  selling  the 
whole,  or  a  certain  part  of  the  lands,  is  pointed  out, 
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and  warrant  to  sell  the  whole,  or  a  part,  is  granted 
accordingly,  but  not  under  the  upset  price  set  thereon 
hj  the  Court,  as  proved  in  the  course  of  the  process ; 
nor  otherwise  than  by  public  roup,  after  due  adver- 
tisement. 

In  a  sale  under  authority  of  a  special  act  of  Par- 
liament, or  in  virtue  of  the  act  of  Parliament  for  re- 
deemmg  the  land-tax,  a  judicial  factor  is  always  na- 
med, to  attend  to  the  interest  of  the  heirs  of  entail, 
and  to  see  the  price  duly  applied.  But  in  the  case 
of  a  sale  by  tutors,  they  are  themselves  only  answer- 
able ;  the  warrant  to  sell  being  a  mere  extension  of 
.  their  powers  by  the  Court,  for  the  benefit  of  the  pu- 
pil. The  nature  of  the  proceedings  will  readily  ap- 
pear, from  attending  to  the  form  of  the  memorial 
and  abstract  as  occurring  in  practice.  This  will  also 
enable  the  young  practitioner  to  understand  better 
what  was  said' on  this  head,  when  speaking  of  the 
ranking  and  sale. 

In  the  practical  case  here  given  to  illustrate  this, 
subject,  warrant  to  sell  was  granted  arid  extracted  j 
and  the  lands  having  been  duly,  advertised,  were^  af- 
ter a  competition,  sold  by  the  tutors,  by  public  rofip, 
At  a  sum  considerably  above  the-  upet  price* 


Sn 


\ 
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MEMORIAL  AND  ABSTRACT 


or  THE 


PREPARED  STATE 

OWtBB 

PROCESS  OF  COGNITION,  AND  FOR  A  WARRANT  TO  SELtr 
A.  B.,  ddest  lawful  Soq  of  tBe  deceased  D.  B.  of  S^  and  bia  Tbtorir 

AOAJMSr 

C  B^  second  lawful  son  of  the  taid  deceaaed  IX  B^  and  J.O,  Wiittf 
to  the  Signet,  Tuior  ad  Utem,  appointed  to  bioL  in  the  conne  of  tbe 
said  process. 

The  pursuer  and  his  tutors  having  raised  a  process  hAn 
the  Court  of  Session^  for  having  the  debts  due  by  hii  stii 
deceased  father  cognosced,  the  rental  and  value  of  hislfi^ 
and  estate  of  &  ascertained,  and  for  liberty  and  warnat  to 

sell  the  same,  a  proof  was,  of  this  date,  ^  allowed  in 

common  form,  by  the  I/>rd  A.,  Ordinary  to  the  process. 
And  an  act  and  commission  having  been  accordingly  ex- 
tracted, and  letters  pf  diligence  expede,  the  persons  after 
named  were  cited  and  examined  as  witnesses  for  proring 
the  rental  and  value  of  the  lands ;  and  great  avisandam  ha- 
ving been  made,  of  this  date,  ,  with  the  proof  sd- 

duced  and  writings  produced,  the  following  abstract  thereof 
is  submitted,  in  terms  of  the  act  of  sederunt. 

RENTAL. 

Mean  of  proof.      P-  S.,  tacksman  of  G.,  depones  so  and  ». 
Wii.  1.  Proof,  ^Here  his  deposition  is  inserted.)    All  which  is 

.truth,  &c. 


>■*■ 
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Mean  of  proof. 
Wit.  2.  Proof, 


T.  J.,  principal  shepherd  on  the  estate  of  R., 
depones,  Sec.    All  which  is  truth,  &c. ' 
WiL  3.  Proof.       T.  G.,  tacksman  of  H^  depones,  &c.     All 
which  is  truth,  &c* 

From  the  concurring  testimony  of  P.  S.  and  T.  X,  it  there- 
fore appears,  that  the  said  lands  and  estate  of  S.,  if  out  of 
lease,  would  be  worth,  upon  a  nineteen  years*  tack,  the  year- 
ly rent  of  L.650.  But  P.  S.  depones.  That  in  this  estunate 
he  values  the  lands  of  T.,  which  are  at  present  under  a  lease 

current  till  Whitsunday ^  at  L.  60 ;  and  that,  till  expiry 

of  that  lease,  he  would  only  give  for  the  whole  a  rent  of 
L.620. 

T.  G«,  again,  the  present  tachsmany  estimates  the  rental,  up- 
on a  fifteen  years'  lease,  only  at  L.540,  to  be  raised  to  L.560, 
in  the  event  of  his  obtaining  a  lease  of  M.,  part  of  G.'s 
estate  interspersed  with  the  pursuer's  lands ;  but  it  will  be 
observed,  that  neither  the  kelp  nor  the  fishing  upon  the  lands 
is  incladed  in  his  estimate. 

It  is  therefore  submitted,  that  the  rent  deponed  to  by  P.  S. 
for  the  lands  in  their  priesent  state,  may  be  adopted  as  the 
inedmm^  particularly,  as  on  expiry  of  the  lease  of  T.,  both  T.  J. 
and  he  depone  to  a  rental  of  L.650 ;  and  that  the  witnesses 
who  have  deponed  to  the  value  of  the  lands  have  formed 
their^estimate  according  to  that  jent.    Inde^ 

Gross  rent,    L.620    0    0 

STATE  OF  THE  TEINDS. 
Vnt  GrowQ  is  titular  of  one-fourth  of  the  teinds  of  the  parish,  in 
Dtertet  of        nght  of  the  late  BiihopB  of  the  Isles,  and  M.  of 
Mt&iafMm  of       M.  is  titular  of  the  other  three-fourths  qua  p». 
^^'^  tron.     The  pursuer  can  hare  no  right  to  the  Bi- 

shop's fourth ;  but  having  brought  a  valuation  and  sale  of  hk 
teinds^  the  whole  are,  by  an  extracted  decreet  of  valuation  pro^ 
ducedy  valued  at  -  -  -  -  76  12     If^ 

Gross  stoek»  L.543    7    4^^ 

Cany  forward,  L.543    7    4^^ 

O   V   ^ 

/^     i\      />d 
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Mflu^of  proof.  Brought  forward,  2i.548  7   Vi 

HOLDING  AND  DEDUCTIONa 

By  a  contract  of  feu  and  alienation,  dated  ^  produced, 

Omiract  of  feu    *****'^  "^^  between  J.  M.  and  D.  B.,  and 
mud  ahtmium.      <*«rter  and  seisin  following  thereon,  it  is  in- 

structed,  that  the  said  lands,  belonging  to  the 
pursuer,  hold  feu  of  G.,  for  payment  of  18  pennies  Scots 
money  yearly,  and  also  reUering  G.  of  payment  of  40  merks 
ycariy,  payable  by  him  to  K.,  in  name  of  feu-duty,  out  of 
the  lands  and  barony  of  K.,  doubling  said  feu-dutiea  at  tfat 
entry  of  each  heir, 
iiidls,  Deduct, 

Feu-duty  to  G.  12d.  Scots,  or  in  Sterling,         L.0    O    1 
Ditto  payable  by  G.  to  K.,  40  merks  Scots,  or 

in  Sterling,  -  -  .  2    4    b{i^ 

Vfiih  regard  to  sdiool-salaiy,  it  is  believed  there 
is  none  payable  out  of  the  pursuer^s  lands ;  and 
the  land-tax  is  redeemed. 

Sum  of  deductions,  -....•..»..    2    4  5iV 

Free  rent,         L.541    2  10^*, 


VALUE. 
H.  M.  B.  and  D.  C,  writers  to  the  signet,  concur  in  deponing,  That,  oe  ooia- 
Oa&M  on  value      deration  of  the  amount  of  the  proof  of  the  rental,  Ihe  depo- 
nents consider  the  medium  thereof,  as  at  present  and  duriof  tht 
subsistence  of  the  lease  of  T.,  to  be  L.620  Sterling,  which  they  aie  of  flp- 
nion  the  lands  would  now  let  at,  considering  the  increasing  Tslue  of  sto^** 
&rms  in  the  Highlands.     And  farther  depone,  Ihat  they  are  of  opinioo,  ^ 
the  said  landb  are  worth,  and  may  sel)  at  twenty-seven  years*  purchase  of  tbtf 
rental,  if  a  permanent  one,  after  the  deduction  from  the  rental  of  the  public 
burdens,  &c.  usual  in  sales.     Cmisa  xieiUut  "paJtA,     And  this  is  truth,  &c. 
If,  therefore,  the  Lords  please  to  value  the  stock  of  the  said  lands  at  tventy-«efee 
years*  purchase  of  the  above  free  rent  of  L.541  :  2 :  lOj',,  in  terms  of  these  ^ 
positions,  the  same  will  amount  to  -  -  L.II16IO  17    0 

VALUE  OF  THE  PRIVILEGE  OF  PURCHASING 

THE  TEINDa 


The  teinds  of  the  whole  of  the  pursuer's  lands  are,  as  before 

|j^^  One-iburth  of  these^  however,  be- 

ing Bishop's  teindsy  and  therefore 
not  saleable,  falls  to  be  struck  off,  -  19    3     l^'^ 


Remains  the  S-4ths,  L.57    9    5^% 


Carry  fbrwaid,  L.57    9    5TVt.l4v610  17    0 
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M«in  of  proof.  Brought  forward,      L.57     9    5t<^L.  14,610  17    0 

Dared  of  hcaStv.    ^^^  tot«l  «t"P«>d  is  in  SterUng 

money,  -  -  28  10    6^ 

Which,  being  deducted,  leaves  free  iemd,^  where- 
of M.  of  M.  is  titular  qua  patron,  and  therefore 
Miesble  at  six  years'  purchase,  -  L.28  18    9 


The  pursuer  having  a  sale  of  these  teinds  in  depen- 
dence,  and  nearly  concluded,  he  will  be  entitled 
to  porcfaase  the  same  at  six  years*  purchase ;  and 
therefore,  with  deduction  of  that  price,  this  part 
of  the  teind  falls  to  be  valued  as  stock,  eq>ecially 
ai  the  minister's  augmentation  is  so  yery  recent. 
Inde,  Tlie  said  L.28:  18.  9  of  free  teind,  M 
t^^ty-seven  years'  purchase,  is  L,781     6    3 

But  from  which  deduct  six  years*  purchase  to  the 
*«^»  -  -  -  -  173  12    6 


Afld  altfaottgfa  the  remaining   fourth,   being 

Tack  oftmds,     ^^'^^V*^  teinds,  are  not  M&- 

•aUe^  yet  the  pursuer  has  a 

lease  thereof  from  Exchequer  current  till 

l^tmnss  -^.*.       hkdSf  four  yean'   value 

«»*erwf,  -  L.76  12    7/, 

^ftn»  four  years'  tack-duty  of 
19s.  Scots,  or  Is.  6d.  Sterling,    0    6    0 

And  the  privilege  of  obtaining  leases  thereof 
fivm  Exchequer  the  pursuer  considers  to 
be  worth  five  years*  purchase  of  thei  said 
teind,  after  deduction  of  the  tack-duty, 
^tKve  eqtedally  as  no  augmentation  can 
come  on  these  until  the  other  teinds  are 
exhausted.  Inde,  fire  years'  purchase  of 
the  teind,         .         .        L.19    3     1^^ 

Ifwiu  the  tack^luty,  -         0     16 


L.607  13    9 


76    6    7fy 


L.19     1     lj%            L.95    8    2t», 
Value  of  the  Teind, 779    8    7,^ 


Value  of  the  iandsp  and  of  the  purchase  of  threefourths,  and  of 
obtaining  tacks  of  the  oAerfiurtk  of  the  teinds,  .  L.  15,390    5    7fy 

In  the  erent  of  its  being  found  necessary  to  sell  only  a  part  of  the  lands,  or  to 
«^1I  them  in  separate  lots,  as  P.  S.  and  T.  J.  have  concurred,  as  before  sUted,  in 
lieponing.  That  in  their  opinion  the  hinds  called  8.,  I.  and  T.  form  one  half  of 
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the  estate,  and  Sb.  and  G.,  with  their  pertinents,  the  other.     So,  making  the  de- 
ductions  fall  equally  a  burden  upon  each,  the  upset  prices  thereof  will  be  ss  fbOowt; 

S.  I.  and  T.,  -  -  1*7,605    2    9j\ 

Sb.  and  6.,        -  -        -  7,695    2    9{j 


Equal  to  the  total  value,  as  above,    L.  15,300    5    7/. 


Tf 


Necessity^  or  at  least  expediency  of  a  sak. 

Imo,  EXTENT  OF  DEBTS. 

SUde  pf6AU ;      The  debts  doe  by  the  pupil,  as  per  states 
ami  unit.  18.  referred  to,  amounted,  as  at  Martinmas 

^  ^'  ,  to,        -        -        -        -         .        L.86»  n    2 

The  interest  of  L.8155 :  11  :  10  thereof,  being  principal, 
brought  down  to  Martinmas  — ,  is        ...         .        815  U    i 


Together,         -  -         L.9455    2    4 

Yearly  interest  of  this  sum,         -  *     -        -        -  -  L.i72  15    1,^ 

ANNUITIES. 

By  an  agreement  between  the  deceased  D.  B.  and  H.  B.,  his 
<rn2^   lo  fother,  relatire  to  a  transfer  of  the  estate  in 

A,  M^  ^*'  favour,  he  became  bound  to  pay  to  Us 

father  an  annuity  of  -  .  -         150   0   0 

By  contract  of  marriage,  entered  into  between  the  said  H.  B. 

Wai.  19.  '"^^  ^'^  ^*  ^'*  °^^  ^^  widow,  she  is  pro- 

vided, during  the  lifetime  of  the  said  H.-  B., 
in  an  annuity  of  -  -  -  -  -  SO   0   0 

Aniraal  charge  against  the  estate,  independent  of  public  burdens,  L.078  15    1  r« 

2do,  FUNDS. 

From  a  state  made  up  by  A.  M.,  fhctor  for  the  punuen, 

and  his  deposition,  it  appears  that  the  whole 

'State  of  the     personai  funds  and  debts  due  to  tlie  said  de- 

pur8uer*8itf'    ceased  D.  B.  are  credited  in  said  state,  and 

*  19  *>!    MT       ^"'"^  ^  deduction  from  the  amount  of  tlie 

debts  due,  except  L.277  :  15  :  2^  of  renU 

'  and  debts  due  at  the  term  of  Martinmas  '  ,  when  said 
state  was  made  up,  sin^e  mostly  uplifted,  and  appKedin  tlie 
discharge  of  the  pupil's  annualrents ;  L.833:  14 :  Oofdes- 
perate  debts ;  the  household  furniture  at  B.  and  S.  liferent- 
ed  by  the  pupiPs  mother,  and  three  cows  at  B.  remaining 
in  her  po»>ession. 


Carry  forward,  L.67^    1 5      I  ^\ 
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Mean  of  proof.  Brought  forward,  L.679  15     lj«y 

Tbe  only  fund,  therefore,  for  pajrment  of  the  interest  of  debts, 

1^  J    m       is  the  yearly  rent  of  the  lands,  which,  con- 

G.     Wit,  3.  ^""^"^  ^  ^®  depositions  of  the  tenants,  and 

D.  M,  and     the  tadks,  or  copies  thereof  produced  in  pro- 

fietar»  cess,  is  as  follows ; 

&,  &c.  being  the  whole  estiite,  except  T.,  possessed  by  T.  G., 

on  a  lease  current  till  Whitsunday  ,  or  till  Whitsun- 

day — —  only,  in  the  event  of  a  sale,  at  the  yearly  rent 

of  -  -  -  L.355    0    0 

T.  pesKised  by  D.  M.,  on  a  lease  eurrent  till 

WhitBunday  — ,  at  the  yearly  rent  of  30    0    0 


L.385    0    0 
From  which  deduct  the  stipend, 

as  before  stated,  -  L.98  10    Sy", 

And  the  feu  and  teind  tack-duties,     2    6    OyV 

Making  together,  —_«..    30  16     9 

IVesent  free  rent,  .—-...»...  354    3    3 


Annual  deficiency,  L.318  11  lOy^ 


fittt  aceoiding  to  the  dcpopittoos  before  quoted,  the  lands  are 
worth,  of  yearly  rent,  upon  a  new  lease,  L.620  Sterling ;  and  if 
T.  were  out  of  lease,  they  would  yield  a  rent  of  L.  650  '00 

Deduct  idpend,  feu  and  teind  todc^uty,  as  before,     30  16    9 


Free  rent  in  this  view^  .         L,619    3    3 

fiut  the  annuities  and  yearly  .interest  of  debts,  as  before,  are         1^672  15     ly«. 
Deduct  free  rent,  as  above,  ....  619    3    3 


Annual  deficiency  according  to  the  best  view,  L.53  11  10y\ 

3lio,  VIEW  of  the  Punwr'a  Affakn  in  the  Event  of  a  Sak. 

The  proven  value  of  the  estate,  stock  and  teind  is,  as  before,    L.  15^390    5  7  j'^ 

Aod  the  debts  as  at  Martinmas amount  to  .  9,455    2  4 


Retfenion  to  the  pursuer  in  the  event  of  a  sale,  L. 5,935    3    3y^ 

As  this  sum,  however,  remains  subject  to  annuities  to  the  extent  of  L.200per 
independent  of  the  maintenance  and  education  of  the  pursuer,  the  necee- 
A/y,  or  or  at  least  expediency  of  a  sak,  is  submitted  to  be  sufficiently  obvious. 

In  respect  whereof,  j*c. 

(Signed  by  Counsel.) 
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Such  is  the  form  of  the  memorial  and  abstract  in 
a  process  of  cognition,  and  for  a  warrant  to  sell.  It 
is,  perhaps,  unnecessary  to  add,  that  there  are  no  first 
or  second  terms  assigned,  and  no  ranking  of  the  cre- 
ditors in  the  course  of  process. 

The  same  procedure  is  sometimes  had  recourse  ta 
by  minors,  with  consent  of  their  curators,  in  order 
to  encourage  purchasers  to  come  forward,  as  beiiig 
thus  secured  against  challenge,  on  the  plea  of  mino- 
rity or  lesion,  at  the  instance  of  the  minors  them- 
selves, or  of  their  heirs.  t 

In  all  cases,  the  proceedings  in  G>urt  terminate 
by  an  extract  of  the  decree  and  warrant  to  sell ;  the 
tutora  afterwards  proceeding  with  the  sale  extrajudi* 
cially,  at  such  time  and  place  as  they  iSnd  convenient 

But  it  may  happen  that  the  process  of  cognition 
of  debts  is  proceeded  in,  preparatory  to  an  applica- 
tion to  Parliament  for  authority  to  sell  lands  in  order 
to  payment  of  the  debts.  In  that  case,  the  inquiiy 
is  directed  solely  to  the  debts  and  unentailed  funds ; 
and  the  heirs  of  entail,  and  all  others  interested, 
must  be  made  parties.  The  debts  must  be  proved, 
and  a  scheme  and  state  thereof  framed  by  an  ac- 
countant, as  the  basis  of  the  decree  and  act  of  Par* 
liament.   - 


TITLE  IX. 


OF  PROCESSES  OF  DIVISION;— OF  CHOOSING  OF  CURA- 

TORS ;— AND  OTHER  MATTERS. 
I 


CHAR  I. 


DIVISION  OF  COMMONTY. 


5  1 .  Act  of  Parliament  libelled  an. 

These  were  anciently  commenced  by  a  brieve 
from  Chancery,  directed  to  the  Sheriff  of  the  bounds ; 
but  are  now  brought  by  summons  before  the  Court 
of  Session,  under  the  38th  act  of  the  5th  session  of 
King  WilKam's  First  Parliament,  17th  July  1695, 
entitled,  *  Act  concerning  the  dividing  of  common- 
*  ties^     That  act  bears  : 

Our  Sovereign  Lord,  &c.  for  preventing  the  discords 
that  arise  about  commonties^  and  for  the  more  easy  and 
expedit  deciding  thereof  in  time  coming,  statutes  and 
ordains,  That  all  commonties,  excepting  the  commaniies 
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belonging  to  tlie  King  and  royal  burrows ;  that  is,  all  that 
belongs  to  bis  Majesty  in  property,  or  royal  burrows  in 
burgage,  may  be  divided,  at  the  instance  of  any  having 
interest,  by  summons  raised  against  all  persons  con- 
cerned, before  the  Lords  of  Session,  who  are  hereby 
empowered  to  discuss  the  relevancy,  and  to  determine 
upon  the  rights  and  interests  of  all  parties  concerned, 
and  to  value  and  divide  the  same,  accorditig  to  the  value 
qf  the  rights  and  interests  of  the  several  parties  concern- 
ed s  and  to  grant  commission  to  sheriffs,  Stewart^ 
bailies  of  regality,  and  their  deputies,  or  justices  of 
peace,  or  others,  for  perambulating  and  taking  all 
otlier  necessary  probation ;  which  commissions  shall  be 
reported  to  the  said  Lords,  and  the  saids  processes  ul- 
timately determined  by  them. 

And  where  mosses  shall  happen  to  be  in  the  said  com* 
mouties,  with  power  to  the  saids  Lords  to  divide  the 
said  mosses  amongst  the  several  parties  having  interest 
tliereln,  in  manner  foresaid ;  or  in  case  it  be  instmcted 
to  the  said  Lords,  that  the  said  mosses  cannot  be  con- 
veniently divided,  his  Majesty,  with  consent  Ibresaid, 
.  statutes  and  declares,  that  the  said  mosses  shall  remain 
common^  with  free  isli  and  entry  thereto^  whether  di- 
vided or  not. 

Declaring  alk>,  that  the  interest  of  tlie  heritors,  having 
right  in  the  said  commonties,  shall  be  estimated  ao* 
cording  to  the  valuation  of  their  respective  lands  or 
properties,  and  wliich  divisions  are  appointed  to  be 
made  of  that  part  of  the  commonty  that  is  next  adja- 
cent to  each  heritor's  property. 


i.» 
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§  2.  Form  of  the  summwxs. 

The  summons  libels  the  pursuer's  active  title, 
and  the  above-recited  act  of  Parliament,  and  sub- 
sumes ; 

Akd  TnuE  IT  IS,  That  the  pursuer  hath  often  desired  and 
required  the  defenders,  X.  Y.  and  Z.,  conterminous  he- 
ritors, as  Iiaving  or  pretending  to  have  interest  in  the 
said  commonty,  to  have  concurred  with  him  ^in  a  divi- 
sion thereof  jet  they  refuse  and  delay  so  to  do,  unless 
compelled :  Therefore  the  said  X.  Y.  Z.,  defenders, 
i>iight  and  should  exhibft  and  produce  their  several 
rights  and  titles  whereby  they  claim  right  to  the  said 
commonty,  or  to  rights  of  servitude  thereon ";  and  it 
ought  and  should  be  found  and  declared,  by  decree  of 
the  Lords  of  oar  Council  and  Session,  That  the  pur- 
suer is  entitled  to  prosecute  and  follow  forth  an  action 
of  (fiviston  of  the  said  commonty  betwixt  him  and  the 
defenders,  or  such  of  them  as  shall  l>e  found  to  have 
any  right  thereto ;  and  thereupon  the  same  ought  and 
should  be  divided,  by  decree  of  our  said  Liords,  betwixt 
the  said  parties. 

And  for  that  effect,  commission  ouglit  and  should  be 
granted  by  our  said  Lords  to  the  Judges  Ordinary,  or 
other  proper  persons,  for  perambulating  the  said  coni-^ 
monty,  and  taking  a  proof  of  the  extent,  &c.  (N".  B. 
This  conclusion  will  be  in  the  same  terms  as  the  in- 
terloeutdr  granting  commission,  to  be  immediately  no- 
ticed.)    All  to  be  reported  to  our  said  Lords. 

And  upon  the  said  division  being  so  made  and  reported, 
our  said  Lords  ought  and  should  ratify,  approve  of, 
and  confirm  the  said  divisions  and  allocations ;  and  de- 
cern and  ordain  the  same  to  take  efTcct,  and  tlic  said 
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shares,  and  no  more,  to  pertain  and  belong  to  the  re- 
spective parties,  heritably  and  irredeemably :  And  it 
ought  and  should  be  found  and  declared,  by  decree 
foresaid,  That  the  pursuer  and  defenders,  between 
whom  the  said  division  shall  be  made,  and  their  heirs 
and  successors,  have  right  to  enjoy  and  possess  the  re- 
spective shares  of  the  said  commonty  so  to  be  divided, 
allotted,  and  appointed  to  each  of  them,  as  parts  and 
pertinents  of  their  other  lands  and  heritages  in  time 
coming. 

And  such  of  the  said  defenders  as  shall  not  produce  their 
rights  and  titles,  and  instruct  their  possession  of  the 
said' commonty,  ought  and  should  be  found  and  de- 
clared, by  decree  foresaid,  to  have  no  right  thereto,  and 
discharged  from  claiming  or  exercising  any  servitude 
or  other  right  in  or  upon  the  said  %x>mmonty,  in  all 
time  coming. 

And  the  said  haill  defenders  ought  and  should  be  decern- 
ed and  ordained,  by  decree  foresaid,  to  make  payment 
to  the  pursuer  of  their  respective  shares  and  propor- 
tions of  the  expenses  to  be  disbursed  in  prosecuting  and 
obtaining  the  said  division,  &c.  after  the  form  and  tenor 
of  the  foresaid  act  of  Parliament,  and  laws  and  daily 
practice  of  Scotland,  used  and  observed  in  the  like 
cases,  in  all  points,  as  is  alleged. '  Our  will  is,  && 

When  the  summons  is  called  and  enrolled,  the 
pursuer  should  produce  his  charter  and  sasine,  or 
other  title.     If  it  is  objected  to,  the  defence  on  this 
head  being  of  a  dilatory  nature,  will  be  disposed  of 
as  in  an  ordinary  action.     But  it  must  be  obvious. 
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that  this  is  not  a  process  where  the  record  can  be 
held  as  closed  at  this  sta^e.     On  the  contrary,  the  ' 
rights,  titles  and  valuations  of  the  several  parties  in- 
terested in  the  common  may  be  recovered  and  pro- 
duced in  the  course  of  the  proof. 

S  3.   The  first  interlocutory  granting  commisnony 

Having  considered  the  debate^  repels  the  preliminary  de. 
fences  and  sustains  the  pursuer's  title  to  carry  on  the 
process :  Sustains  the  libel  of  division :  Finds  the  same 
relevant :  Grants  commission  to  C.  D.  Esq.  advocate, 
whom  fitiling,  the  Sheriff  depute  or  substitute  of —— 
shire,  to  visit  tod  perambulate  and  take  cognisance  of 

^  the  several  limits  and  marches  of  the  commonty  or  muir 
libelled,  and  to  take  all  necessary  probation  thereanent, 
by  the  oaths  of  such  habile  witnesses  as  shall  be  addu- 
ced by  the  parties  for  ascertaining  the  limits  and  extent 
of  the  said  commonty,  and  the  possession  of  the  respec- 
tive parties  therein,  and  the  extent  and  endurance  of 
the  said  possessions,  and  of  any  interruptions  that  may 
have  been  made  by  the  parties  to  one  another's  posses- 
sions, {(nd  for  what  rooms  or  lands  such  possessions 
have  been  had  ;  and  ordains  extracts  of  the  valuations 
of  the  lands  so  possessed  to  be  produced  before  the 
commissioners : 
And  likewise  to  take  trial  and  cognition  by  the  oaths  of 
such  witnesses  as  shall  be  adduced  by  the  parties  of  the 
diflferent  qualities  of  the  ground,  and  to  cause  measure 

'  the  said  whole  commonty,  and  every  parcel  thereof,  as 
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the  same  shall  be  distinginshed  by  its  difiereiit  quali- 
ties ;  and  for  that  end  to  call  to  their  assistance  persoas 
skilled  in  measuring  groifnd,  and  to^  cause  them»  upon 
oath,  make  out  a  scheme  or  map  of  the  said  whole 
commonty  in  its  quantity,  and  of  every  parcel  there- 
of^ as  it  shall  be  distinguished  by  its  different  qualities; 
and  thereafter  to  proceed  to  divide  the  said  ground  a- 
mong  the  parties  having  interest  therein,  and  that  ac- 
cording to  the  valued  rents  of  the  several  lands,  as  part 
and  pertinent  thereof  they  possess  the  coounonty. 

And  to  assign  the  small  heritors  in  the  village  of  F.,  bsr 
ving  one  general  valuation,  such  a  piece  of  the  said  com- 
mon muir  as  will  correspond  to  the  said  general  valua- 
tion, to  be  possessed  by  them  in  common  among  theiB- 
selves,  or  to  be  divided  by  and  among  themselves  as 
they  shall  think  fit;  but  exclusive  of  the  others. 

Due  regard  being  always  had  to  quantity  and  quality,  and 
that  in  the  appointment  of  their  shares,  each  heritor's 
part  shall  be  set  off  to  him,  so  as  it  may  be  next  ewest 
and  most  convenient  to  his  property  lands ;  and  to  put 
and  set  march-stones  for  dividing  each  heritor^s  pro- 
portion from  the  other. 

As- also  to  divide,  in  the  same  manner,- the  mosses,  if  aoy 
^f  ^J^^S  within  the  said  common  muir,  among  the  said 
heritors :  But  in  case  it  shall  be  instructed  to  the  com- 
missioners, that  the  mosses  cannot  be  conveniently  &* 
vided,  to  cause  leave  the  same  still  common,  with  free 
ish  and  entry  thereto. 

And  that  upon  the  ground  of  the  said  commonty,  or  any 
place  in  the  neighbourhood  thereof,  as  shall  appear  to 
the  said  commissioners  most  convenient,  any  of  the  law- 
ful days  between  and  third  sederunt-day  in  November 
next  to  come :  Assigns  the  said  third  sederunt-daj  in 
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November  next  for  reporting  the  same,  and  grants  dili* 
gence,  at  the  instance  of  all  parties,  pursuer  and  defend^ 
^rs,  for  citing  witnesses,  to  compear  before  the  commk^ 
sioners,  to  the  effect  foresaid : 

And  ordains  the  commissioners  in  the  division  to  have  a 
due  regard  to  the  houses  and  property  lands  of  the  se- 
veral parties  having  interest. 

And  in  order  that  no  party  entitled  to  a  share  in  the  said 
division  may  be  excluded  therefrom,  authorises  the 
clerk  to  receive  such  interests  as  may  be  produced  be- 
fore extract;  as  also  appoints  the  commissioners  to  re- 
ceive such  interests  as  shall  be  produced  before  them, 
though  not  produced  in  the  extract;  and  to  admit  the 
parties  so  producing  to  a  share  in  the  said  division  ac- 
cording to  their  several  rights,  interests  and  possessions, 
in  the  same  manner  as  is  above  described. 

§  4.  Cctse  of  a  quarry  or  Ihnepost. 

The  act  of  Parliament  is  silent  as  to  a  lime-quarry, 
or  a  stone-quarry,  either  of  which  may  be  as  incapable 
of  division  as  a  moss.  The  Court  have,  however, 
found,  that  a  limestone*quarry,  like  a  moss,  in  particu- 
lar circumatances,  ought  to  remain  undivided ;  1764, 
Nov.  15,,  Bonshaw's  Trustees  v.  The  Duke  of 
Queensberry. 

•  S  5.   Souming  and  rooming  a  rule  of  division. 

Although  the  act  of  Parliament  is  silent  as  to  any 
other  inile  of  division,  than  according  to  the  valued 
rents  of  the  conterminous  property,  cases  have  oc- 
curred where  the  Court  have  followed  a  different 
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rule  of  division.  In  the  case  of  Barclay-Maitland 
V.  Tait,  &C.9  11th  August  177^>  where  feuars  had 
rights  of  servitude  of  pasturage  on  a  commonty  fol- 
lowed by  possession ;  the  rule  of  division  adopted 
was,  not  the  valued  rent,  but  the  number  of  sbeep 
and  bestial  in  use  to  be  pastured  on  the  commonty, 
except  where  the  feuars'  rights  limited  them  to  a  less 
number  of  sheep. 

S  6.  Wherever  there  is  a  Joint  riglit^  a  division  may 

'   take  place. 

It  is  a  general  rule,  applicable  to  the  title  to  par- 
sue  in  all  divisions,  that,  no  person  can  be  compelled 
to  remain  longer  in  cammuniane  than  he  chooses ; 
Milligan  v.  Bumhill,  8th  February  1782. 

§  7-  Procedure  after  the  report  of  Ae  proof. 

The  cause  may  be  put  to  the  Lord  Ordinary s 
hand-roll,  and  circumduction  ^nd  great  avisandum 
pronounced.  The  Inner- House  assistant  then  makes 
up  a  prepared  state,  memorial  and  abstract,  and  the 
Court  decide  thereon,  as  in  the  case  of  a  judicial  aale, 
or  other  concluded  cause.  In  general,  the  decree  ^i 
division  is  in  exact  unison  with  the  report  of  the  com- 
missioner,  which,  if  correctly  and  deliberately  framed, 
is  in  nine  cases  out  of  ten  impregnable. 

But  it  requires  little  knowledge  of  human  nature 
to  convince  any  one,  that  it  is  hopeless  to  expect,  ia 
all  cases,  to  please  every  body ;  least  of  all  in  a  divi- 
sion of  commonty.     The  preamble   of  the  act  of 
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King  'Q^Qiam  proves  that  the  same  feelings  were  then 
in  full  exercise. 


CHAP.  11. 

DIVISION  OF  RUNRIG  LANDS. 

S  1.  The  act  of  Parliament. 

This  action  is  also  founded  on  a  statute  of  the 
same  reign^  t.  e.  1695 9  e.  23,  which  sets  forth,  that 

Our  Sovereign,  &c.  takiji;ig  into  cons^deratioD,  the  great 
disadvantage  arising  to  the  whole  subjects  from  lands  ly* 
ing  runrig,  and  that  the  same  is  highly  prejudicial  to  the 
policy  and  improvement  of  the  nation,  by  planting  and 
inclosing,  confirm  to  the  several  laws  and  acts  of  Par- 
liamoit  of  before  made  thereanent :  For  remeid  where- 
of his  Majesty,  with  advice  and  consent  of  the  said 
Estates,  statutes  and  ordains. 

That  wherever  lands  of  diffisrent  heritors  lie  runrig,  it 
shall  be  leisum  to  either  party  to  apply  to  the  She- 
ri£&,  Stewarts,  and  Lords  of  Regality,  or  Justices  of 
Peace  of  the  several  shires  where  the  lands  lie,  to  the 

*  effect  that  these  lands  may  be  divided  according  to  their 
respective  interests,  who  are  hereby  authorised  and  ap- 
pointed for  that  effect ;  and  that  after  due  and  lawful  ci- 
tation of  all  parties  concerned,  at  a  certain  day,  to  be 
prefixed  by  the  said  Judge  or  Judges. 

It  is  always  hereby  declared,  that  the  said  Judge  or  Judges, 
in  making  the  foresaid  division,  shall  be,  and  they  are 

2o 


370  DIVISION  OF  BUNRIO  LANDS.  [TIT.  IX. 

hereby  restricted,  so  as  special  regard  may  be  bad  tathe 
mansion-housesofthe  respective  heritors^  and  that  there 
may  be  allowed  and  adjudged  to  them  the  respecdTe 
parts  of  the  division  as  shall  be  most  G(Hiimodi<xi9^ 
to  their  respective  mansion-houses  and  policy,  and 
which  shall  not  be  applicable  to  the  adjacent  heritors. 
A^  also,  it  is  hereby  provided  and  declared,  that  diir 
presents  shall  not  be  extended  to  the  burrow  and  in- 
corporate acres ;  but  that,  notwithstanding  hereof  the 
same  shall  remain  with  the  heritors  to  whom  they  do 
belong,  as  if  no  such  act  had  been  made. 

Although  the  more  common  course  is  to  apply  in 
this  case  to  the  Sheriff,  yet  the  summons  is  also  quite 
common  in  the  Court  of  Session  ;  to  which  Court, 
indeed,  every  party  dissatisfied  in  the  Sheriff-conrtf 
at  any  rate,  resorts  for  review. 

The  inconvenience  attending  this  sort  of  joint  pos- 
session will  speedily  wear  it  out.  But  it  may  be  no- 
ticed, that  unless  the  inteijected  portions  of  land  are 
'  small,  the  division  may  be  successfully  opposed.  At 
least,  in  tlje  case  of  Lady  Gray,  17th  January  IjSi, 
the  Court  refused  to  sustain  action  of  division,  be- 
cause the  fields  contained  four  acres  and  upwards 

The  following  is  the 

§  2.  Farm  of  the  first  interlocutor  in  the  process  of 

division  ofmnrig  lands. 

Having  considered  the  debate,  sustains  the  pursoer's  title 
to  insist:  Before  answer,  ordains  a  plan  or  map  of  the 
lands  libelled  belonging  to  the  pursuer,  and  other  lands 


CHAP.  li.]  FIRST  INTEELOCUTOIU  ^7^ 

bdonging  ta  the  defenders,  now  craved  to  l>e  divided, 
to  be  made  out,  and  remits  to  A*  B.|  land-surveyor,  re- 
aidkig  at  ,  to  make  an  exact  map,  or  plan  there- 

of snch  as  be  shall  be  able  to  make  oath  upon,  and 
therein  to  point  out  and  distinguish  the  several  heritors' 
propertj  land,  as  they  lie  in  breadth  and  length,  and 
to  mark  in  the  said  plan  the  steadings  and  houses  be- 
longing to  the  said  heritors  respectively,  and  to  report 
the  same  to  his  Lordship  quagnprimum. 
Appoints  the  pursuer  to  give  in  a  special  condescen- 
dence of  the  several  facts  he  will  undertake  to  prove 
and  instruct  with  respect  to  the  possessions  and  pro- 
perties of  the  several  heritors  defenders,  and  that  be- 
tween and  the  third  sederunt^Iay  in  May  next 

The  plan  being  reported,  the  following  is, 

S  3.   The  second  ifUerlocutor^  allowing  a  proof. 

Having  considered  the  libel  and  writs  produced  for  the 
pursuer,  plan  and  measurement  of  the  lands  and  others 
belonging  to  the  parties,  pursuer  and  defenders,  with 
the  condescendence  given  in  for  the  pursuer,  answers 
thereto,  objections  for  H.  F.  of  M.,  and  whole  process, 
finds,  That  the  pursuer,  in  virtue  of  hb  active  title  produ- 
ced, has  right  to  carry  on  the  present  action  of  division  in 
jpanner  libelled :  Repels  the  objections  for  H.  F.,  that 
all  parties  having  interest  are  not  called :  Finds,  That 
the  lands  libelled  belonging  in  property  to  the  pursuer, 
and  lying  runrig  and  rundale  with  the  lands  belonging 
in  property  to  the  defenders,  are  to  be  divided  ainongst 
the  said  parties  having  interest  therein,  according  to 
their  several  and  respective  runrig  possessions  in  quan- 

2  o2 


'580  DIVISION  OF  RUNRIO  LANDS.      [tIT.  IX. 

tity  and  quality:  Allows  the  said  parties,  bodi  pnnaer 
and  defenders,  to  prove  and  instmct,  in  habile  terns, 
their  sevend  and  respective  rights,  tides,  and  posses- 
sions of  the  several  parts  and  parcels  of  the  sud  run- 
rig  and  rundale  lands  possessed  by  them  as  proper- 
ty, and  a  conjunct  probation  with  each  other  there- 
anent :    And  grants  commission  to  J.  M.,  &c  to  take 
trial  and  cognition  of  the  premises,  and  of  the  quantity 
and  quality  of  each  of  the  said  parties  their  nuing 
possessions,  and  of  all  fects  and  circumstances  relative 
thereto ;  and  for  that  purpose  nmninates  and  appoints 
J.  FL,  &c.  or  any  three  of  them,  as  valuators,  for  fixing 
and  ascertaining  the  value  of  the  several  parts  and  par- 
cels of  the  said  runrig  lands,  who  shall  make  a  report 
thereof  upon  oath  to  the  said  commissioners :   With 
power  to  the  said  commissioners  to  call  for  A,  B.,  who 
hath  already  surveyed  the  said  runrig  lands,  and  made 
the  plan  thereof  in,  process,  or  any  other  surveyor  or 
person  skilled  in  measuring  of  land,  one  or  more,  and 
to  cause  them,  upon  oath,  measure  the  said  whole  lands, 
and  the  several  runrig  possessions  of  each  of  the  said 
paities,  in  so  far  as  to  them  shall  seem  necessary  for 
supplying  any  defect,  or  making  such  alteraticms  as  may 
be  wanted  on  the  plan  and  measurement  already  made; 
and  to  make  up  a  true  and  full  accoiiht  of  the  value  of 
each  of  the  parties,  pursuer  and  defenders,  theff  pos-^ 
sessions,  in  terms  of  the  report  to  be  made  by  the  va* 
luators,  as  said  is. 
And  for  ascertaining  the  rights,  interests  and  possesaons 
of  the  several  parties  in  the  different  commonties,  grants 
commission  to  the  said  J.  M.,  &c.  to  visit,  perambolate 
and  take  cognisance  of  the  said  lands,  and  marches 
of  the  said  commonties,  and  to  take  all  necessary  pro- 
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bation  thereanent,  by  the  oaths  of  such  habile  witnes- 
'  ses  as  shall  be  adduced  by  the  parties,  for  ascertaining 
the  extent,  limits  and  boundings  of  the  said  common- 
ties,  and  the  possession  of  the  several  parties  interest- 
ed therein,  the  extent,  nature  and  endurance  of  the 
said  possession,  and  of  any  interruptions  that  may  have 
been  made  by  the  said  parties,  or  either  of  them,  to 
each  other's  possession,  and  for  what  head-rooms  of 
land  such  possessions  have  been  had  :  And  ordains  ex- 
tracts of  the  valuations  of  the  lands,  for  which  these 
possessions  have  been  had,  to  be  produced  before  the 
said  commissioners :  And  also  empowers  the  said  com- 
missioners to  take  trial  and  cognition  of  the  different 
qualities  of  the  commonty  lands,  by  the  report  and  o- 
pinion  of  the  valuators  before  named,  who  are  hereby 
appointed  to  ascertain  the  value  of  the  said  commonty 
lands,  and  each  parcel  thereof,  and  report  the  same  to 
the  said  commissioners  upon  oath. 

And  likewise  empowers  the  said  commissioners  to  cause 
measure  the  said  whole  commonty,  and  the  several 
parcels  thereof  as  the  same  shall  be  distinguished  by 
the  several  qualities  thereof:  And  for  that  end  to  call 
to  their  assistance  the  said  A,  B.,  or  any  other  sur- 
veyor or  person  killed  in  measuring  of  ground,  and  to 
cause  him  or  them  make  out  a  plan,  upon  oath,  of  the 

.  said  whole  commonty  lands,  and  every  parcel  thereof^ 
as  the  same  shall  be  distinguished  by  their  different 
qualities. 

And  in  order  that  no  party  entitled  to  a  share  in  the  said 
division  may  be  excluded  therefrom,  authorises  the 
clerk  to  the  process  to  receive  such  interests  as  shall 
be  produced  to  him  before  extract,  and  authorises  the 
said  commissioners  to  receive  such  interests  as  shall 
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be  produced  to  them,  though  not  mentioned  to  be  pro- 
duced in  the  extract,  and  to  admit  all  and  each  of  the 
parties  so  producing  to  prove  and  instruct  their  rights, 
interests  and  possessions  in  the  manner  above  descri- 
bed, and  that  upon  the  ground  of  the  said  lands,  or  any 
place  in  the  neighbourhood  thereof,  as  to  the  said 
commissioners  shall  appear  convenient,  &c  &c. 

Tlie  other  proceedings  are  the  same  as  m  the  divi- 
sion  of  commonty. 


CHAP.  III. 


DIVISION  AMONGST  HEIRS-f  ORTIONERS  UPON  A  SL% 
MONS  AT  THE  INSTANCE  OF  THE  ELDEST  HEIR-POR- 
TtONER. 

§  1.  A  farm  of  the  sumnums. 

George,  &c.  Whereas,  &c.  Our  lovite  A.,  eldest 
daughter  of  the  deceased  B.,  That  she  and  C.  and  D^ 
her  sisters,  and  only  other  children  of  the  said  E,  are 
heirs-portioners,  served  and  retoured  to  the  said  B^ 
their  father,  in  the  lands  and  estate  of  P.,  comprebeDd- 
ing  therein  the  mansion-house  of  P.,  with  the  garden 
and  orchard  thereto  belonging,  and  also  the  sopenori- 
ty  of  the  lands  of  H.,  conform  to  retour  of  th^  special 
service,  &&  :  That  the  said  mansion-house,  garden,  or^ 
chard,  and  superiority  of  the  said  lands  of  H.,  and 
rents  and  feu-duties  thereof,  from  and  since  the  said 

B.'s  death,  which  happened  on  the day  of 

do  pertain  and  belong  to  the  pursuer,  as  being  subjects 
of  an  indivisible  nature,  and  so  falling  and  deToWing 
upon  her,  as  eldest  heir-portioner  of  the  said  B.;  and  she 
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is  also  entitled,  as  heir  foresaid^  to  the  whole  heirship 
moveables  of  her  said  father,  and  to  have  the  custody 
of  the  writs  and   title-deeds    of  the  said  lands  and 
estate,  to  be  kept  and  used  by  her,  for  the  use  and  be- 
hoof of  all  parties  concerned :  That  the  pursuer  is  fur- 
ther entitled  to  insist  in  an  action  of  division  of  the 
proper^  of  the  said  lands  of  P.,  betwixt  her  and  her 
said  sisters :  The  kefore  the  property  of  the  scud  lands  of 
P.  ought  and  should  be  divided,  by  decree  of  the  Lords 
of  our  Council  and  Session,  equally  between  the  pur- 
suer and  hersaidtwo  sisters,  defenders;  andfor  that  pur- 
pose, our  said  Lords  ought  and  should  nominate  and 
appointproper  persons,  as  commissioners,  to  visit  and 
perambulate  the  said  property  lands,  held  and  possess- 
ed by  the  pursuer  and  defenders  pro  mdiviso ;  and  to 
take  a  pr(x>f  of  the  value  and  extent  of  the  several  parts 
and  parcels^.  (&c.  &c.  as  in  the  division  of  commonty); 
all  to  be  reported  in  due  form:  Atid  our.  said  Lords, 
by  decree  foresaid,  ought  and  should  ratify,  approve  of 
and  confirm  the  reports,  valuations  and  divisions  of  the 
proper^  of  the  said  lands,  made  by  the  said  commis- 
sioners :  And  the  division  and  allocation  thereof  set 
apart  for  the  pursuer,  as  eldest  heir-portioner  foresaid, 
ought  to  be  set  off  to  her  next  ewest  to  the  said  man- 
sion-house, garden,  and  orchard,  and  that  in  addition 
to^  and  over  and  above,  the  said  mansion-house,  gar- 
den^  orchard,  right  of  superiority  of  H.,  and  heirship- 
moveables,  together  widi  the  custody  of  the  said  title- 
deeds  :  And  the  respective  divisions  and  allocations,  so 
made  and  approved  of,  ought  and  should  be  decerned 
and  ordained  to  pertain  and  belong  to  the  pursuer  and 
defenders  severally  and  respectively,  and  their  respec- 
tive heirs  and  successors,  to  be  possessed  and  enjoyed 
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by  them  heritably  and  irredeemably,  as  their  own  dis- 
tinct and  absolute  property  in  all  time  theresiler.  (Then 
follows  the  conclusion  as  to  expenses  of  process,  &&) 

§  2.  Ptoceedings  in  the  process. 

When  the  summons  is  called  and  enrolled,  a  proof 
upon  commission  for  carrying  the  division  into  efl^ 
is  allowed,  before  answer,  as  to  the  eldest  dsu^- 
ter's  claim  ofpnecipuum  ;  and  upon  the  report,  the 
Court  will  allocate  and  divide  the  lots,  and  dispose  of 
the  question  of  prtecipuum  as  they  may  deem  just. 

In  these  divisions,  where  the  shares  or  proportions 
are  made  as  nearly  equal  in  value  as  possible^  it  is 
not  unusual  to  determine  the  choice  of  the  lots,  by 
the  parties  or  their  counsel  throwing  the  dice  in 
presence  of  the  tx)rd  Ordinary ;  and  then  and  there 
declaring  their  option.  Whereupon  an  interlocutor 
and  decree  of  division  is  forthwith  pronounced  under 
such  conditions  as  the  commissioner  or  the  court  may 
have  attached  to  the  several  lots,  whether  as  to  the 
equaUeiug  the  division  by  one  party  paying  to  another 
a  certain  sum  of  surplus  value,  or  othervriie.  The 
conditions  under  which  the  title-deeds  are  to  be  held 
are  also  inserted  in  the  decree  of  division. 

§  3.  Bemedy  where  the  svbfects  cannot  be  divided 

without  has  to  aU  parties. 
In  a  case  of  this  kind,  Denniston  ^.  Dreghom, 
parties  raised  and  insi^ed  in  a  summons  of  sale  and 
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division ;  upon  considering  which,  the  Court,  upon 
report  of  a  Lord  Ordinary,  found  a  sale  necessary, 
and  remitted  to  the  Ordinary  to  allow  a  proof  of  the 
rental  and  value,  and  report  a  scheme  of  allotment 
and  sale. 

That  proof  was  accordingly  taken,  and  a  scheme 
made  out,  with  which  the  Lord  Ordinary  made  great 
avisandum.  On  advising,  the  following  interlocutor 
was  pronounced : 

2id  November  1821. 
The  Lords  having  considered  the  within  report  and  scheme 
of  allcttment  and  sale,  and  whole  process,  they  approve 
of  the  said  allotment  and  scheme  of  sale  of  the  sub- 
jects libelled,  and  of  the  upset  prices  proposed  thereon ; 
and  remit  de  novo  to  Lord  G.,  with  power  to  him  to 
grant  the  necessary  acts,  warrants  and  orders  for  ex- 
posing the  said  subjects  to  sale,  in  the  said  lots,  and  at 
the  said  upset  prices,  and  to  name  a  judge  of  the  roup, 
and  to  adjust  the  articles  of  roup,  and  course  of  adver- 
tisement, and  arrange  the  whole  several  particulars  of 
the  sale  and  roup,  and  to  give  all  suitable  and  proper 
directions  whatsoever  for  carrying  the  sale  into  ezeca- 
tion,  in  doe,  safe  and  lawful  form,  as  accords. 

§  4.  ih  a  division  of  houses  among  joint  biUlders. 

A  commission  for  proving  the  value  of  the  whole, 
and  for  dividing  them  into  shares  and  lots,  was  grant- 
ed, and  thereafter  the  division  settled  by  the  parties 
throwing  the  dice,  in  presence  of  the  Lord  Ordinary  j 
Morison  r.  Winton,  &c.    - 
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CHAP.  IV. 


PROCESS   FOR   CHOOSING  CURATORS^  AND  GIVING  UP 
OF  TUTORIAL  AND  CURATORIAL  INVENTORIEa 

§  1 .   Of  the  process  at  the  instance  of  a  mmorfor 

choosing  curators. 

The  parties  defenders  to  this  process  are  two  of 
the  next  of  kin  to  the  minor  cm  the  father^s  side, 
and  two  on  the  mother's  side.  The  summ^ms  libels 
the  statutes  1555,  cap.  55,  and  I672,  c.  %  and  sets 
forth,  that  the  pursuer  A.  being  past  the  age  of  pu- 
pillarity,  is  desirous  to  choose  curators  for  the  proper 
management  of  his  affairs  during  his  minority,  and  al- 
so to  have  complete  inventories  of  his  estate  made  up; 
and  concludes,  that  his  next  of  kin,  B.  C.  D.  and  £», 
should  be  summoned  to  hear  and  see  the  persons 
whom  the  pursuer  shall  choose  nominated  and  ap- 
pointed curators  to  him,  and  decerned  and  authorised 
by  our  said  Lords  to  manage  and  govern  the  whole 
estate  and  effects  of  the  said  minor,  with  aD  the 
powers  usually  conferred  upon  curators  in  such  cases. 

And  also  to  concur  with  the  curators  in  making 
up  inventories,  &c.. 

When  the  summons  has  been  duly  executed,  call- 
ed, and  enrolled,  the  first  interlocutor  may  assign  a 
day  to  the  minor  to  produce  a  nomination  of  cura« 
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tors.  This  being  a  judicial  act,  does  not  require  to 
be  in  the  form  of  a  deed  with  a  registration  clause 
upon  stamped  paper,  but  is  confined  merely  to  the 
choice  and  nomination  of  one  or  more  fit  persons  as 
curators,  with  the  usual  powers,  and  is  signed  by  the 
minor,  and  dilly  tested. - 

The  nomination  being  produced,  an  interlocutor 
is  pronounced  in  the  following  or  similar  terms  : 

Sustains  the  nomination  by  the  minor  pursuer  of  L.  and 
M.,  to  be  curators  to  him  during  his  minority,  with 
the  usual  powers  vested  in  curators  by  law,  aU  as  spe- 
cified in  the  said  nomination :  Appoints  the  said  cura- 
tors Lf  and  M.  to  appear  in  Coort^  and  declare  their 
aocqptance  of  the  said  oflSce  of  curatory,  and  to  give 
their  several  and  respective  oaths  dejideti  administrc^ 
Hone  t^kii  accordingly ;  and  for  this  purpose  remits  to 
the  clerk  of  process  to  take  their  oaths  and  acceptance 
accordingly. 

The  acceptance  is  written  upon  a  step  of  the  pro- 
cess, and  may  be  thus  framed  : 


(Dale.) 


In  presence  of  J.  P.,  clerk  to  this  process,  acting  under 
authority  of  a  remit  by  Lord  C,  Ordinary  for  taking 

*  the  acceptance  and  oaths  of  L.  and  M.,  the  curators 
elected  and  chosen  by  the  minor  pursuer,  compeared 
L^  one  of  the  said  curators,  who  having  read  over  the 
nomination  extant  in  process,  did  declare  his  accep- 
tance of  the  said  office  of  curator  in  and  upon  him,  and 
gBLYe  his  oath  dtfiddi  administraiione  t^ftcii  according- 
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M/s  acceptance  and  oath  will  be  in  similar  terms. 
If  they  cannot  appear  in  Court,  a  commission  will  be 
granted  to  the  Judge  Ordinary^  or  any  of  lus  Ma- 
jesty's Justices  of  Peace,  to  take  their  acceptance  and 
oaths. 

The  acceptance  being  reported,  if  the  next  of  kin 
do  not  enter  appearance,  and  join  issue  with  the  cu- 
rators in  making  up  inventories,  the  interlocutor  will 
be, 


In  respect  of  the  acceptance  of  the  said  curators,  L.  and 
M.,  of  the  office  of  curatory  for  the  pursuer  in  and  up- 
on them,  and  of  the  failure  of  the  next  of  kin  to  com- 
pear and  concur  with  the  curators  in  making  up  in- 
ventories,  nominates,  authorises,  and  appoints  J.  K.  to 
be  delegate,  at  whose  sight  the  inventories  are  to  be 
made  up,  and  that  in  triplicate,  each  one  whereof  to  be 
signed  by  the  curators  and  delegate,  and  thereafter  do- 
queted  and  signed  by  the  derk  of  process,  all  in  tenns 
of  the  act  of  Parliament :  Appoints  said  inventories  to 
be  so  prepared  and  lodged  between  and  the  •— — < — 
day  of  — — —  next 

The  inventories  being  reported,  the  following  in- 
terlocutor will  be  pronounced : 

The  Lord  Ordinary  approves  of  the  foresaid  inroitories, 
admits  of  the  same,  and  of  the  protestation  theran  con- 
tained :  Ordains  the  clerk  of  process  to  doquet  tnd 
sign  the  said  inventories  in  triplicate :  Ordains  the  said 
curators,  before  extract,  to  find  caution  in  due  fonn  of 
law :  Ordains  two  of  the  triplicates  of  the  said  inten- 
tory,  s6  signed  and  doqueted,  to  be  closed  up  and  seal- 
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edt  and  to  lie  in  the  clerk's  hands  fbr  the  use  of  the 
next  of  kin  upon  the  father's  side  and  mother's  side 
of  the  said  minor  respectively,  in  terms  of  the  act  of 
Parliament^  and  the  remaining  triplicate  to  be  given 
up  to  the  curators^  along  with  an  extract  of  the  act  of 
curatory  now  pronounced^  upon  the  upgiving  of  said 
inventories,  and  said  act  to  go  out  and  be  extracted  ac- 
cordingly. 

The  clerk'^  doquet  is  in  these  or  similar  terms : 


(Date.) 


The  foregoing  inventory,  consisting  of pdges,  is  one 

of  the  triplicates  signed  and  doqueted,  in  consequence 
of  an  interlocutor  of  Lord  C.  Ordinary  to  the  pro- 

cess, for  choosing  and  authorising  curators  to  A.,  of 
this  date,  by  me,  J.  P.,  one  of  the  depute-clerks  of  ses- 
sion, and  clerk  to  the  said  process. 

(Signed)        I.  P.  D.  C. 

S  2.  JProcess  for  giving  up  curatorial^  inventories^ 
where  the  curators  have  been  nominated  by  the 
father  of  the  minor. 

This  process  also  dtes  the  next  of  kin  upon  the 
iather  and  mother's  side  to  concur  in  making  up  in- 
ventories. It  proceeds  in  name  of  the  curator's  no- 
minate, and  libels  the  deed  of  nomination,  and  any 
specialty,  as  a  dispensation  with  their  finding  caution, 
their  not  being  liable  for  omissions,  or  for  each  other, 
or  the  like.  By  instituting  the  process,  their  accep- 
tance is  sufficiently  declared ;  and  the  proceedings  are 
therefore  limited  to  the  appointment  of  a  delegate. 
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and  to  the  makiiig  up,  reportiiig,  and  doqoetiiig  of 
the  inventoriest  exactly  as  in  the  other  case.  Bat  if 
the  finding  of  caution  has  heen  dispensed  witK  tbat, 
or  any  other  condition  or  limitation  under  the  nomi- 
nation, will  be  noticed  in  the  act  of  curatory. 

§  S.  Tutorial  inventories. 

The  same  course  is  followed  by  the  tutor,  wh^ 
ther  nominated  by  the  father,  or  of  law.  In  all  the 
cases,  the  inventories  must  be  fully  and  carefully 
made  up,  and  the  authority  of  the  judge  interpo- 
ned  thereto. 


CHA1>.  V. 

OF  APPEALS  TO  THE  CIRCUIT  COURT. 

§  1.   The  judge  may  decide  the  appeal. 

If  the  judge  upon  circuit  has  made  up  Us  mini 
either  to  adhere  to,  or  alter  the  judgment  of  die  in- 
ferior judge,  he  will  pronounce  an  interlocettr,  re- 
mitting to  that  judge  with  instructions  accordingly ; 
or  he  will  sustain  the  appeal,  and  exhaust  t!he  saioe 
by  decree  on  its  merits.  The  same  interlocutor  also 
disposes  of  the  question  of  expenses.  In  as^  far  as 
regards  the  expenses  incurred  in  the  appeal,  they  arc 
modified  and  decerned  fqr  by  the  judge  on  circuit 
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§  2.  -If  the  COM  U  attended  with  difficidiy. 

But  if  the  case  is  attended  with  difficulty,  or  re* 
quires  further  explanation,  the  judge  certifies  it  to 
the  High  Court  of  Justiciary,  at  Edinburgh,  if  of  a 
criminal  nature  \  and  if  it  is  a  civil  case,  certifies  it  to 
the  Division  of  the  Court,  of  which  his  Lordship  is 
a  member  in  the  Court  of  Session.     The  following 

18, 

The  form  of  the  interloQutor  certifying  a  crimi- 

nal  case. 

The  Lord  Justice-Clerk  having  heard  the  procurators  for 
the  parties,  without  prejudice  to  the  pleas  of  either 
party,  on  the  point  of  jurisdiction,  either  in  reference 
to  the  statute  1621,  c.  SL,  or  the  statute  13.  Geo.  III. 
c.  54.,  certifies  this  case,  to  the  High  Court  of  Justi- 
ciary at  Edinburgh,  both  upon  this  and  upon  the  cross 
^peal  for  the  respondent;  and  appoints  the  parties  to 
prepare  and  print  short  mutual  memorials,  fcases^J  on 
the  whole  cause,  for  the  consideration  and  decision  of 
the  said  High  Court,  and  with  the  view  of  counsel 
being  heard  thereon ;  said  memorials  to  be  seen  and  in- 
terchanged, and  to  be  given  in  on  or  before  the 

day  of next. 

§  3.  Ptoceedings  in  the  Court  of  Session. 

The  interlocutor  of  the  Court  of  Session,  upon  an 
appeal  so  certified  to  that  Court,  is  conceived  in  these 
or  similar  terms : 

Having  advised  the  memorials  for  the  parties,  and  whole 
steps  of  procedure  in  this  cause,  and  heard  the  counsel 


^93     or  THE  DATS  OF  CMf PSARANCE,  kc.  [VT.  IX. 

for  the  parties,  they  affirm  the  sentence  of  the  Sieriff  ap- 
pealed i^punst,  and  of  new  decern  against  ihe  defender 
A.  B.  in  terms  thereof:  Find  expenses  due,  &c. 
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OF  SUMMONSES!  DAYS  OF  COMPEARANCE,  Ac 

§  1.  Cfthe  days  of  compearance  and  caBing  cf 

summonses. 

1.  In  reckoning  the  inducuBy  *  either  tie  day  of 

*  the  execution  of  the  summons,  or  the  day  ofom- 

*  pearance,  must  be  freei,  and  should  not  he  counted 
<  in  the  numbear  of  the  days  prescribed  by  the  kw  *.' 

2.  A  summons  may  be  called  in  Court  upon  the 
last  day  of  compearance,  t  •  e.  upon  tihe  6th,  S7th»  or 
60th  day,  as  the  case  may  be,  or  any  calling  day 
thereafter,  but  not  before  it  t. 

3.  If  a  summons  has  been  called  before  the  ^y 
of  compearance,  and  the  defender  appears  and  pleads 
this  no  process  as  a  defence,  the  pursuer  may  let  Ii^ 
summons  drop  out  of  the  roll,  and  hold  the  calling  by 
the  Outer- House  clerk,  and  the  enrolment, /wt>  non 
scriptis :  Or,  if  the  day  of  compearance  has  arrived 
before  the  cause  is  called  in  the  course  of  the  Outer- 
House  roll  before  the  Lord  Ordinary,  he  may  qff&r 
to  hold  that  as  the  first  caUing^  and  allow  the  defend- 

*  Hope's  Minor  Fracticksy  §  1. 

f  Spence  v.  Smith,  25th  Febmary  1772. 
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er  eight  days  to  see  the  proeess,  and  put  ia  defences. 
It  is,  however,  the  simplest  course  to  hold  the  prema- 
ture proceedings  as  void»  and  begin  (^  now  correctly. 

If  the  defender  has  not  appeared,  and  decree  in 
absence  has,  in  this  imperfect  state  of  the  process, 
been  pronounced,  it  is  probable  the  blunder  will  be 
discovered  before  taking  out  the  extract  of  the  de- 
cree. It  is  still  in  the' pursuer's  power,  even  at  this 
late  stage,  to  retrace  his  steps.  If  he  shall  omit  to 
do  so,  the  decree  may  be  set  aside  on  that  ground 
alone,  at  any  time. 

4.  If  the  execution  under  the  hand  of  the  mes* 
senger  specify  the  day  of  compearance,  that  must  be 
the  rule.  But  it  has  been  considered  safer  to  say, 
*  place  and  days  specified  in  said  summons,'  espe- 
cially if  there  are  sundry  defenders,  thus  leaving  jjt 
to  the  pursuer's  agent  to  fill  up  the  blank  of  the  will 
of  the  summons.  The  messenger  should,  however, 
take  care  that  he  gives  the  inducia  kgaUs  to  the  de- 
fenders; and  in  returning  the  summons  with  its  exe- 
cution,  acquaint  his  employer  to  what  day  the  de- 
fenders have  been  cited.  Indeed^  the  days  of  compear-' 
ance  are,  by  immemorial  practice,  always  left  blank 
in  the  summons.  It  is  only  when  some  nice  point 
of  form  is  stirred,  or  some  blunder  of  a  messenger  to 
be  corrected  or  exposed,  that  a  different  course  is  fol- 
lowed. 

2p 
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$2,  €f  the  mmmm9  qf  waiminff. 

1.  A  process  sleeps  in  the  Outer-House  of  the 
Court  of  Session,  unleas  some  intedocutor  skall  have 
been  pronounced  within  a  year  and  a  day*  But  a 
summons  ci  wakening  is  not  a  process ;  it  is  a  mere 
motion  to  revive  a  sleeping  process  obreoifydependAg 
m  Court.  The  calling  by  the  d^k  is  ali  die  inter- 
locutmr  or  enrolment  it  is  capable  of.  If  it  is  not  taken 
to  see  firom  th^  clerk^s  calling Jist,  enrol  tfac^  otigtml 
process  m  the  hatiA^tM  of  Hie  Ordmofy  ihetei^ 
borrow  and  produce  the  summons  of  wakaung^as 
eaJJedi  ^nd  crave  to  have  the  original  sleeping  prooeas 
held  as  thereby  wakened,  and  the  order  renewed }  somI 
so  resume  proceedings  therein.  If  it  is  taken  to 
from  the  clerk's  calling-list,  follow  the  same 
at  the  end  of  the  six  days  allowed  to  deikiders  for 
seeing  and  returning  summonses.  But  do  fiot  ^stsxA 
a  summons  of  wakening  per  se^  in  the  TeguIatioR-lN>ll, 
or  ordinary  aetion-roU,  as  some  have  often  ^onuitly 
done. 

2.  There  are,  however,  instances  of  casiss  that' bave 
ialljen  aedeep  before  tke  eaUse  has  been  ^mrdfaaf-^ 
M^  printed  roOs,  and  which  bf  course  have  never  de- 
pended before  a  Lord  Ordinary.  If  this  esse  oeeittfii, 
when  the  summons  of  wakening  is  raised  by  ^  ori- 
ginal pursuer,  and  called,  as  above,  do  not  eitfoi  tibe 
summons  ifwahening^  but  the  original  cause 
in  the  printed  roll.  Hius,  <  Suspension 
^  wahemf^/'^Advoeation  upon  a  toakening/^ 
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*  OrdtMry  action  upon  a  wahjemng^  just  as  if  it  had 
never  slept. 

^.  Although  the  diets  are  not  peremptoiy  in  the 
Court  of  Session,  a  summons  Bills  unless  it  is  called 
in  Court  within  a  year  of  the  last  day  of  compearance. 
lite  clefk's  marking  of  the  calling  is  however  held  as 
an  interlocutor  of  Court,  that  creates  such  a  depen- 
danee  as  may  be  wakened  or  transferred  at  any  time 
witlun  forty  years.  Indeed  these  callings  ancien^ 
toafc  place  in  presence  of,  and  were  sigiwd  by,  the 
Xiord  Ordinary ;  and  dthough  the  stature  of  the 
derii  came  in  process  of  time  to  be  substituted  for 
that  ^  die  Lord  Ordinary,  it  has  ever  been  consi- 
dmd  as  a  judicial  step  that  may  be  wakened  or 
tmisfecred* 

4hi  But  in  letters  of  suqiension  and  advocation  tbe 
Court  have  gone  a  st^  farther;  for  it  has  been  fbundt 
tliait  theae^  by  bekig  merely  signeted,  whether  exeeu- 
ted  or  not,  €&i  not  &I1  by  their  not  having  been  ealled 
within  the  year.  While  a  summons  does  not  beoome 
a  depending  process,  capable  of  being  wakened  or 
tnasBfenred,  until  it  has  been  at  least  called  in  Court 
by  a  clerk,  a  suspension  or  advocation  becomes  a 
d^^nding  process  to  the  same  effect,  as  soon  as  the 
biU  hfis  been  passed  and  the  letters  expede,  although 
B0t  ^ecuted  or  called  in  Courts  Aosordingfy,  as  oM 
as  Dallas's  time,  there  is  the  style  of  a  summona  of 
wakening  of  a  suspension  at  this  stag^ ;  and  the  mat<- 
te&ww  fixed. hy  a  recent  decision,af  thefirst  Divi«- 
sion  of  the  Court  *. 

*  Campbell  agtiiiBt  Alexander  and  Low,  1825,  Shaw's  ReporU. 
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5.  If  the  summons  of  wakening  is  raised  by  a  de- 
fender, chai^er,  or  respondent,  when  it  is  called,  as 
before,  shew  it  to  the  keeper  of  the  minute-book,  and 
put  up  SL  protestation  upon  a  wakeninff^  for  not  en- 
roUififf  and  insisting  in  the  original  summon^  or 
for  the  fetters  of  suspension,  or  advocation  :  Thus, 
'  Protestation  upon  a  wakening ^  and  proceed  as  be- 
fore directed,  just  as  if  the  process  had  never  slept ; 
unless,  as  is  sometimes  done,  the  respondent  or 
charger  chooses  to  extract  the  advocation  or  suapea- 
sion,  and  enrol  them  a«  vpon  a  toaJiening. 

%  3.  Of  the  summons  of  transference. 

1.  If  a  transference;^  whether  joined  in  the  same 
summons  with  a  wakening  or  not,  becomes  necessary 
by  the  death  of  a  party,  the  same  course  is  to  be  fol- 
lowed, as  soon  as  decree  of  transference  has  been  pro- 
nounced :  that  is  to  say,  the  summons  is  just  borroiv- 
.  ed  and  produced  in  the  original  process,  and  the  laat 
order  renewed,  so  as  to  resume  the  proceedings  at  the 
stage  where  they  left  off  upon  the  death  of  the  de- 
funct party,  the  person  against  whom  it  is  transferred 
being  thus  made  a  party  to  the  (mginal  process,  m 
room  and  stead  of  his  ancestor. 

2.  But  it  is  necessary  not  only  to  call,  but  also  to 
rol  the  summons  if  transference  in  the  Outer^j 
roUf  in  order  to  put  the  defender  in  a  conditiou  to 
•defend  himself,  or,  if  he  pleases,  to  renounce  beis^ 
heir;  because  the  decree  of  transference  insiatm 
quo  will  subject  the  defender  to  all  the  consequeiioes 
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of  the  original  suit,  and  indeed  to  a  passive  title  uni- 
versally. The  defender  may  however  appear  and  re- 
nounce to  be  heivy  and  in  that  case  he  will  be  assoilzied 
from  the  passive  title,  and  decree  of  transference,  cog-^ 
niiionis  cau$a  tantmnj  will  be  pronounced  and  ex- 
tracted ;  so  as  the  pursuer  may  produce  the  decree, 
and  get  a  similar  decree  in  his  original  process,  and 
proceed  to  attach  the  defunct's  means  and  estate. 

3.  It  has  sometimes  happened  that  processes  of 
transference  are  defended,  and  considerable  expense 
incurred.  In  that  case,  the  decree  of  transference  and 
for  expenses  is  always  extracted,  and  the  extract  pro- 
duced in  the  original  process  before  resuming  pro- 
ceedings in  it.  Indeed,  fonnerly  the  decree  of  trans-* 
fisr^ice,  even  when  pronounced  in  absence,  was  ex- 
tracted, and  the  extract  produced^  in  the  original 
process.  It  is  the  practice  now,  however,  not  to  ex-* 
tract  the  decree  of  transference,  but  to  borrow  and 
produce  the  summons  itself  with  the  decemiture  on 
its  back,  in  the  original  process,  and  to  hold  that  (a$ 
tilt  decree  of  transference  may  be  extracted  at  any 
titncy)  the  summons  and  interlocutor,  transferring 
m  statu  quOj  and  decerning,  are  equivalent  to  an  ex- 
tract. 

4.  It  sometimes  happens  that  a  discussion  arises  as  to 
the  form  of  the  transference,  as  with  reference  to  the 
original. process;  in  which  case  it  is  usual,  and  highly 
expedient,  to  remit  the  process  of  transference  to  the 
Lord  Ordinary  before  whom  the  original  process  de- 
pends, to  be  discussed  before  his  Lordship  ob  con- 
tzn^entiam.     This  simple  and  proper  form  has  some- 
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times  led  parties  into  an  evident  absurdity,  namely, 
that  of  asking  a  Lord  Ordinary,  in  the  same  breath 
and  by  the  same  interlocutor  that  he  *  transfers  a- 
'  gainst  a  defender  in  statu  quo  and  decerns,'  to  re* 
mit  the  process,  which  is  thus  ended^  to  the  Lord 
Ordinary  to  the  previous  process,  to  be  discussed  ob 
oontingentiam.  The  slightest  attention  to  form  and 
principle  should  prevent  such  a  demwd. 

§  4.  What  tf  a  process  shall  be  wakened  or  trtms^ 
ferred  after  the  death  qfthe  origu^  Lord  Ordi^ 
narfff 

!•  As  soon  as  the  summons  <rf*  wakening  has  bem 
duly  called,  and,  if  taken  to  see,  returned }  or,  in  die 
case  of  a  summons  of  transference,  as  soon  as  die  Sb- 
terlocutor  of  transference  in  statu  quo  has  been  pn»> 
nounced  and  acquiesced  in,  either  party  may  psodiiBe 
the  summons  of  wakening  or  of  transfei^aoe,  or  ex- 
tracted decree  of  transference,  in  the  origwai  pnooeBs, 
and  apply  by  petition  to  the  division  of  the  Gouil  in 
which  the  former  Lord  Ordinary  offieiated,  stadng 
the  facts  shortly,  and  crave  a  remit  to  bis 


S.  If  the  original  process  depended  befoe  due 
junior  Lord  Ordinary,  the  applieaCion  mnstbe 
to  the  Division  in  which  the  jNticess  originatedL 
depended,  his  Lordship  being  attached  to  bdlh  X3li 
visions. 
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CHAP.   VII. 

OF  REMITS  OB  CONTINOEKTIAM,  AND  CONJUNCTION 

OF  PROCES8B8. 

S  1.  Cf  remits  ob.  contiogentiaoau 

1.  It  is  not  only  competent,  but  under  the  statute 
48.  Greo.  III.  0. 151,  %  9»  wqpenxHvef  on  a  Lord  Or- 
dinaiy,  befiMre  i^m  a  process  eomei  to  depend  that 
has  a  manifest  contingency  with  a  premoua  <»ie  de- 
pettdtng  before  another  Ordinary^  whether  of  the 
saaie  or  a  diffiaresot  Division  of  the  Court,  to  ren^t 
that  ]^x)ee8i  to  the  Lord  Ordinary  to  the  prwicus 
pnscess  6b  oontingentiam  ;  and  the  one  Division  of 
the  Luier^House  may,  in  like  manner,  remit  to  the 
other  Diviflion. 

Bnt  it  not  unfirequently  ha|^»ens^  that  the  same 
Judge  is  at  once  Lord  Ordinary  to  the  old  and  to 
the  new  process*  In  that  case  it  ia  a  very  useless 
ceremfmy  (althougb  jfrequently  gone  through,)  to 
enrol  in  liis  Lordship's  hand-roll  the  new  process, 
t^on  pffBfaence  of  asking  him  to  remit  it  to  himself  ob 
coidmffeniiam  of  the  ohl  or  previous  process }  for  it 
never^  igftkbt  moamttt  can  he  made  todqpmdmore 
certaittfy  or  effeetwdfy  btfore  him  than  it  albreadtf 
does.  To  be  sure,  if  cof\function  of  the  two  processes 
is  wanted^  an  enrolment  of  both  in  his  Lordship's 
roily  at  the  same  time,  is  indispensably  necessary.  If 
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they  depend  in  different  offices,  the  clerk  to  the  first 
or  senior  process  becomes  necessarily  clerk  to  the 
conjoined  processes. 

2.  In  the  case  of  processes  of  reduction,  when  the 
reasons  came  to  be  discussed,  it  was  formerly  the  pnc- 
tice  to  petition  the  Court  to  remit  the  process  to  a 
Lord  Ordinary  before  whom  a  previous  process  (^sus- 
pension, touchingthe  same  matter  between  the  parties, 
depended,  ob  coniingentiam  of  sudi  previous  process 
of  suspension.  But  the  juuior  Lord  Ordinary  bdag 
nowtheOrdinary  to  all  processes  of  reduction,  and  in- 
terloctttors  mddog  great  avisandum,  as  well  as  remits 
to  discuss  the  reasons,  having  been  abolished,  the 
contingency  must  be  pcnnted  out  to  the  juniflr  Lord 
Ordinary,  in  which  case  his  Lordship  has  the  sme 
power  to  remit  a  process  of  reduction,  as  any  other 
process,  to  another  Lord  Ordinary,  ob  coHtm^mtiam 
of  a  previous  process  between  the  partiea* 

§  9r  Of  rq^eaiwsi  iUf  emd  cofffoimnff  proceues. 

1.  A  summons  in  supplement  of  a  depending  pro- 
cess sometimes  becomes  necessary,  to  enable  the  de- 
fender to  maintain,  in  due  form,  his  defence,  or  to  en- 
able the  pursuer  to  amend  his  condusions.  In  either 
case,  the  new  summons  may,  of  consent,  be  held  as 
repeated  in  the  previous  process,  and  proceedings  go 
on  in  it  just  as  if  it  had  been  executed,  called  and  en- 
rolled. By  this  step  it  comes  to  depend  before  the 
Ordinary  to  the  original  process  ;  but  like  a  process 
that  has  been  remitted  ob  continffentiamt  it  may  or 
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may  not  be  conjoined  with  the  previous  process,  ac- 
cording to  circumstances. 

S.  It  is  however  always  proper  to  conjoin  processes 
that  have  a  dose  contingency  with  each  other.  This  is 
sometimes  done,  under  a  reservation  of  all  questions 
of  expenses,  and  also  of  power  to  disjoin  them  again 
if  necessary.  But  in  practice  the  Court  exercise 
the  power  of  disfoining  conjoined  processes,  when 
thai;  becomes  necessary  or  expedient  for  the  ends  of 
justioe. 

8.  To  warrant  a  conjunction  of  two  or  more  pro- 
cenes^  they  must  be  awake,  and  actually  depending 
in  C<mrt.  For  example,  a  ease  depending  before  the 
junior  Lord  Ordinary  in  the  Bill-Chamber  cannot  be 
conjoined  with  a  process  of  reducticm  depending  be- 
fore his  Lordship  in  the  Out^-House. 

If  it  be  a  suspeniion,  the  bill  must  be  passed,  and 
the  expede  letters  come  duly  into  Court ;  and  if  it 
be  an  advocation,  the  letters  must  not  only  be  expede 
and  enrolled,  but  there  must  be  an  interlocutor  ad- 
vocaHnff  the  cause  firom  the  inferior  judge,  befor^ 
eoiyuiietion  with  a  reduction,  or  other  depending 
process,  in  the  Court  of  Session. 

If  the  process  with  which  it  is  meant  to  be  con- 
joined depends  in  the  Inner-Hoose,  great  nvisandum 
to  the  Inner-House  must  first  be  made. 
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CHAR  VIII. 


OF  PROOFS,'  ACTS  AKD  COnOBSIOMS  AND 


1.  Ttll  the  act  of  sedenmt,  litli  March  1800^  it 
was  a  common  practice  to  allow  a  proof  fay  witaessa^ 
before  answer,  as  to  the  relevancy  of  die  ftcts  awr* 
red  in  issue  between  the  parties,  and  sometimeabo* 
fore  any  condescendence  of  the  ftcts  had  been  lo^siL 
These  proofs  were  originally  taken  by  two  of  the 
Judges,  who  were  appointed  we^y  in  rotation^  Or* 
dinaries  on  oaths  and  witnesses.  lUs  part  of  diair 
duty  was  performed  in  the  Parliament-Houae  in  dlie 
afternoon,  where  their  Lordships  were  attended  kf 
the  parties  or  their  agents,  and  also  by  the  deik  of 
process  or  his  assistant,  or  other  writ^ig  deiicr  lo 
write  down  the  depositions  &f  the  loesses.     -  -    ' 

3.  In  process  of  time,  the  Lord  Ordinal^  on  oalfar 
and  witnesses  having  administer  the  oalh  toihft 
witnesses  or  havers,  delegated  his  powers  to  thedeilc's 
assistant,  or  an  extractor,  to  proceed  ^^th  the 
nation,  without  the  Lord  Ordinary  bemg  present, 
write  down  their  depositions,  making  reference  to  hia 
Lordship  only  in  case  of  his  decision  being  required, 
upon  objections  taken  in  the  course  of  the  examma. 
tion. 
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3.  It  became  thereafter  a  practice  for  the  Lord  Or- 
dinary to  the  process  in  which  the  proof  was  allowed, 
when  the  incident  diUgence  was  produced  executed, 
to  pronounce  an  interlocutor,  remitting  to  the  clerk 
of  process,  or  his  assistant,  or  to  an  extractor,  to  offi- 
ciate as  commissioner  in  taking  the  oaths  and  deposi- 
tions of  the  witnesses. 

4.  If  the  witnesses  or  havers  could  not  conveniently 
come  to  Edinburgh,  and  appear  in  Court  for  exa- 
iQ^«ti<m,  a  commissiont  as  well  as  a  diligence,  was 
granted,  so  as  to  take  the  proof  at  any  place  conve-' 
nient ;  and  the  commissioner,  who  was  generally  a 
person  su^y^ested  by  the  parties  themselves^  was  often 
but  unskilful  in  such  matters.  The  act  of  sederunt 
refitfr^d  to  *,  operated  a  great  improvemeiit  in  the 
manner  of  allowing  and  conducting  proofs. 

5.  The  Lord  Ordjnj^  in  the  Outer-House  for  the 
time  was  formerly  Ordinary  on  acts  \  but  now  that 
acts  are  ainuM  aU  abolished^  the  cause,  if  an  Inner- 
Hous&  eaae^  is  just  enrolled  before  the  Court,  or,  if 
an  Outer-House  one,  before  the  Lord  Ordinary  to  the 
proeess^  in  order  to  circumduce  the  term*  The  duty  of 
Ordinary  on  oaths  and  witnesses,  when  necessary,  is 
now  performed  by  the  Lord  Ordinary  in  the  Outer- 
HooMi  and  the  nomination  of  two  other  Judges  in 
rotation  to  perform  this  duty  has  ceased. 


«  Appendix,  No.  XXIV.  p.  59. 
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^^.Ofthe  incident  diUgeneSy  and  ad  and  ofm- 

misHon  and  diUgenot. 

1 .  The  incident  dUiffence  is  a  short  writ,  signed  by 
an  extractor,  which  passes  the  signet,  directing  mes- 
sengers-at-arms  to  cite  the  witnesses,  or  havers, 
(f.  e.  holders  of  writings  material  to  the  issue  between 
the  parties,  specified  in  the  interlocutor,  and  inci- 
dent,) to  appear  on  the  day  specified  m  the  diligence 
in  Court  for  examination.  It  differs  from  the  act 
and  commission  and  diligence  in  this,  that  the  day 
of  compearance  is  generally  passed  before  the  wit- 
nesses or  havers  are  examined,  and  sometimes  before 
even  a  remit  has  been  granted  to  an  advocate  to  pro- 
ceed  with  the  examination  ;  for  in  the  case  of  an  in- 
cident diligence,  the  power  of  the  commissioner,  un- 
der the  remit,  to  examine  all  persons  who  have  been 
already  cited,  remains  in  AdPtbrce  until  the  term 
is  actually  circumduced  ;  wtteireas,  in  the  case  of  a 
commission  and  diligence,  the  examination  terminates 
after  the  day  assigned  for  reporting ;  and  the  com- 
missioner cannot,  unless  of  consent  of  parties,  pro- 
ceed to  examine  more  witnesses,  although  they  skJl 
have  been  cited  on  the  diligence,  until  the  commission 
shall  have  been  renewed  or  prorogated. 

But  the  diligence  and  remit  are  now  generally 
granted  by  the  same  interlocutor,  and  the  practice  is 
to  cite  the  witnesses  or  havers  to  any  day  within  tbe 
time  limited^  by  the  interlocutor,  and  to  intimate  to 
the  witness  or  haver,  at  same  time,'  that  he  will  re- 
ceive notice  when  he  will  require  to  attend  for  ex- 


CHAP.  VIII.]    OP  COMMISSION  AND  DILIGENCE.      606 

aminaticHL  As  already  noticed,  the  exaaiiiiatioii  may 
proceed  any  time  before  circuRiduction. 

2.  In  applying  for  a  renewal  of  the  commission 
and  diligence,  it  must  be  attended  to,  that  if  they 
were  granted  by  either  Division  of  the  Court  in  the 
Inner-House,  the  application. must  be  by  petition  to 
that  Division.  The  same  course  must  be  followed, 
although  the  original  commission  and  diligence  may 
have  been  granted  by  a  Lord  Ordinary,  if  the  proof 
t^en  on  the  commission  was,  by  the  interlocutor  al- 
lowing it,  appointed  to  be  reported  to  the  Inner- 
Hduse.  It  is  only  where  a  diligence  or  eommission 
is  directed  to  be  reported  to  a  Lord  Ordinary, 
that  he  can  renew  or  prorogate  it. 

8.  In  general,  the  proof  in  processes  of  division  of 
commoBty,  and  rankings  and  sde,  and  some  others, 
are  directed  to  be  reported  to  the  Inner-House ;  and 
upon  this  understanding,  an  applicM;ion  was  made 
to  the  Court,  in  a  process  of  division  of  commonty, 
to  renew  a  commission  and  diligence ;  but  it  ap- 
pearing firem  the  interlocutori  allowing  the  proof, 
that  the  report  was  to  be  made  to  the  Lord  Ordi- 
nary, the  Conrt  would  not  interferev  but  the  peti- 
tion was  straightway  remitted  to  the  Lord  OrcK«- 
nary  ;  23d  June  1823,  Hope  Stewart. 

4.  In  the  ordinary  case,  where  the  proof  in  a  divir 
sion  o(  commonty  is  appointed  to  be  reported  to  the 
Court,  and  has  not  been  concluded  witlmi  the  time 
limited,  the  Court,  upon  petition,  will  pronitonce  the 
following  or  a  similar  interlocutor  : 


J 
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^^.Ofthe  incident  diligence^  and  ad  and  cam- 
mission  and  diHffenee. 

1.  The  incident  dUigence  is  a  short  writ,  signed  by 
an  extractor,  which  passes  the  signet,  directing  mes- 
sengers-at-arms  to  cite  the  witnesses^  or  havers^ 
(f  •  e.  holders  of  writings  material  to  the  issue  between 
the  parties,  specified  in  the  interlocutor,  and  inci- 
dent,) to  appear  on  the  day  specified  in  the  diligence 
in  Court  for  examination.  It  difiers  fix>m  the  act 
and  commission  and  diligence  in  this,  that  the  day 
of  compearance  is  generally  passed  before  the  wit- 
nesses or  havers  are  examined,  and  sometimes  before 
even  a  remit  has  been  granted  to  an  advocate  to  pro- 
ceed with  the  examination  ;  for  in  the  case  of  an  in- 
cident diligence,  the  power  of  the  commissioner,  un- 
der the  remit,  to  examine  all  persons  who  have  been 
already  cited,  remains  in  AdPtbrce  until  the  term 
is  actually  circumduced ;  wnereas,  in  the  case  of  a 
commission  and  diligence,  the  examination  terminates 
after  the  day  assigned  for  reporting ;  and  the  com- 
missioner  cannot,  unless  of  consent  of  parties,  pro- 
ceed to  examine  more  witnesses,  although  they  aba/I 
have  been  cited  on  the  diligence,  until  the  commission 
shall  have  been  renewed  or  prorogated. 

But  the  diligence  and  remit  are  now  generally 
granted  by  the  same  interlocutor,  and  the  practice  is 
to  cite  the  witnesses  or  havers  to  any  day  within  the 
time  limited^  by  the  interlocutor,  and  to  intinutie  to 
the  witness  or  haver,  at  same  time,'  that  he  will  re- 
ceive notice  when  he  will  require  to  attend  for  ex- 
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aminaticm.  As  already  noticed,  the  ^uoaiiiatiiHi  may 
proceed  any  time  before  circumduction. 

3.  In  applying  for  a  renewal  of  the  connnis&don 
and  diligence,  it  must  be  attended  to,  that  if  they 
were  granted  by  either  Division  of  the  Court  in  the 
Inner-House,  the  application. must  be  by  petition  to 
that  Division.  The  same  course  must  be  followed, 
although  the  original  commission  and  diligence  may 
have  been  granted  by  a  Lord  Ordinary,  if  the  proof 
tcAen  on  the  commission  was,  by  the  interlocutor  al- 
towing  'it,  appointed  i;o  be  reported  to  the  Inner- 
House,  it  is  only  where  a  diligence  or  commission 
is  directed  to  be  r^>orted  to  a  Lord  Ordinary, 
that  hb  can  renew  or  prorogate  it. 

8.  In  general,  the  proof  in  processes  of  division  of 
commonty,  and  rankings  and  sale,  and  some  others, 
are  directed  to  be  reported  to  the  Inner^House ;  and 
upon  this  understanding,  an  application  was  made 
to  the  Court,  in  a  process  of  divi^on  of  commonty, 
to  renew  a  commission  and  diligence;  but  it  ap- 
pearing from  the  interlocutor,  allowing  the  proof, 
that  the  report  was  to  be  made  teethe  Lord  Ordi- 
nary,  the  Court  would  not  interfere^  but  the  peti- 
tion was  straightway  remitted  to  the  Lord  Ordi^ 
nary  ;  S3d  June  18@d,  Hope  Stewart. 

4.  In  the  ordinary  case,  where  the  proof  hi  a  divi- 
sion of  commonty  is  appointed  to  be  reported  to  th^ 
Court,  and  has  not  been  concluded  witlmi  the  time 
limited,  the  Court,  upon  petition,  will  pronounce  the 
following  or  a  similar  interlocutor  : 


608  PBOOF  TO  LIS  IN  RETEKTIS.  [tiT*  IX. 


to  proTe^  to  the  known  agent  within  the  said  state,  if 
any  such  there  be»  for  the  defender  A*  B.,  and  the  Uke 
notice  to  be  given  to  the  defender's  agent  in  this  Court, 
before  dispatching  and  sending  off  the  extract  commis- 
sion hereby  granted,  specifying  the  person  to  whom 
said  commission  is  transmitted,  and  the  place  or  places 
where  the  said  depositions  are  to  be  taken :  Appoints 
the  said  depositions,  when  taken,  to  be  sealed  up  by  tbe 
commissioner,  and  to  be  transmitted  under  seal  to  the 
clerk  of  this  process,  there  'to  lie  in  retentUf  subject  to 
the  further  orders  of  the  Court :  Declaring  that  ibis 
deliyerance  and  warrant  are  without  prejudice  to  any 
objections  which  may  be  conipetent  to  the  defender 
against  the  opening  of  said  depositions,  or  to  the  am- 
petency  or  admissibility  of  the  said  witnesses  when  exa- 
mined :  Assigns  the  — — »  day  of for  reporting, 

&c. 

In  this  case,  and  other  similar  cases^  the  extract  of 
the  commission  should  have  the  seal  of  the  Court  w^ 
pended  to  it. 

.    In  the  case  of  redding  of  marehes,  or  other  pro- 
cesses, where  the  age  or  sickness  of  the  mtnesaes  ren- 
ders delay  dangerous,  a  similar  commission  and  dili- 
gence win  be  granted,  where  the  witnesses  are  resi- 
dent within  Scotland  ;  the  certificates  of  the  age  by 
the  session-clerk,  or  by  a  physician  or  sm^n  on 
soul  and  conscience^  of  the  sickness  or  infirmity  of  the 
Fitnesses^  being  always  produced  to  th^  commissioner 
befi^re  procMding  to  examine  them,  and  beii^  re- 
ported bodily  along  with  tiie  deposilknis  so  taken* 
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6.  Form  of  examining  witnesses  and  havers. 

1.  If  the  examination  proceeds  in  virtue  of  a  di- 
ligence and  remits  the  process  itself,  with  the  inter- 
locutor of  the  Lord  Ordinary,  or  of  the  Court,  con- 
taining the  remit,  will  be  laid  before  the  examinator 
a  day  or  two  before  proceeding  to  prove,  that  he  may 
be  aware  of  the  nature  of  the  proof.  He  will  ac- 
quaint the  agents  what  time  and  place  he  has  fixed 
for  proceeding,  in  order  that  they  may  attend,  and  in 
order  also  that  the  witnesses  or  havers  may  be  cited 
to  appear  before  him  for  examination. 

2.  The  time  being  arrived,  the  examinator  will 
name  a  clerk  to  write  the  depositions,  and  take  his 
oath  defideU.  In  the  PartUmSj  or  preamble  of  the 
proof,  this  will  be  noticed  ;  and  also,  if  the  parties 
or  their  agents  are  present,  or  if  any  of  them  are 
absent,  it  should  be  noticed,  that  intimation  had  been 
made  to  them  of  the  diet  for  examination. 

3.  Before  proceeding  to  examine  a  witness  or  ha- 
>  ver,  the  examinator  will  see  that  he  has  been  duly 

cited,  and  that  an  execution,  under  the  hand  of  a 
messenger-at^arms,  accordingly,  is  produced. 

4.  If  the  examination  proceeds  upon  an  act  avSd 
commission^  the  same  precautions  are  necessary,  ex- 
cepting that  the  extract  of  the  act  and  commission  will 
contain  the  terms  of  the  interlocutor  allowing  th«* 
proof,  as  the  process  cannot,  in  that  case,  be  produ 
ced  ;  and  excepting  also,  that  if  the  proof  proceeds 
in  England,  or  elsewhere  abroad,  there  can  be  no 

2  Q 
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execu^on  of  citation  under  the  hand  of  a  messen- 
ger-at-arms,  because  the  diligence  does  not  take  ef- 
fect beyond  the  jurisdiction  of  the  Court.  A  certi- 
ficate of  intimation  by  the  solicitor,  or  his  clerk,  to 
the  witness,  is  all  that  can,  in  that  case,  be  expected* 

6.  The  witnesses  and  havers  must  be  sworn, 
and  must  sign  their  depositions  if  they  can  write ; 
if  not,  the  deposition  will  bear  specially  that  they 
cannot  write.  The  commissioner,  or  examinator,  and 
the  clerk  must  also- sign ;  and  the  examination  may 
proceed  from  day  to  day,  by  adjournment,  as  found 
necessary  or  convenient.  When  the  proof  is  con- 
cluded, the  examinator  will  doquet  it  accordingjy ; 
and  see  that  it  is  carefully  transmitted  into  the 
hands  of  the  clerk  of  court.  If  it  is  taken  on 
commission,  this  is,  by  the  commission,  directed  to 
be  done  under  the  seal  of  the  commissioner. 

6.  The  preamble  may  be  in  the  following  or  ^mi- 
lar  terms : 

At the day  of ,  In  presence  of  A.  B. 

Esq.  advocate,  (or  as  the  case  may  be,)  compeared  per- 
sonally C.  D.,  as  agent  for  R,  S.,  pursuer  of  a  processj, 
depending  at  his  instance  before  the  Court  of  Session 
against  T.  O.,  and  also  X.  Y.,  agent  for  the  defender ; 
when  the  said  C.  D.  produced  an  extract  act  and  com- 
mission granted  by  the  said  Court  in  that  process,  wor 
thorising  the  said  A.  B.  to  officiate  as  commissioner  in 
taking  the  proof  thereby  allowed,  and  requested  him  to 
accept  of  the  said  office  of  commissioner,  and  to  ]ho- 
ceed  to  take  the  proof  accordingly.     The  said  A.  B. 
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did  accordingly  accept  of  the  said  oommi^on,  and 
made  choice  of  £•  F.  to  be  clerk  thereto ;  to  whom  he 
administered  the  oath  defiddi  administraiume  (^ffkii  ac- 
cordingly. 

(Signed)         A.  B.  Comr. 

E.  F,  Clh. 
Thereafter,  time  and  place  foresaid,  the  commissioner  fix- 
ed to-morrow  at  10  o'clock  in  this  place  for  parties  (or 
for  the  pursuer)  to  proceed  with  the  said  proof,  of  which 
the  said  C.  D.,  agent  for  the  pursuer,  and  X.  Y.,  agent 
for  the  defender,  are  hereby  warned  apmd  octa. 

(Signed)        A.  B.  Com''. 

E.  F.  ah. 

If  the  parties  are  ready  to  go  on,  there  need  be  no 
adjournment ;  if  a  longer  delay  is  necessary,  or  if  the 
agent  for  the  defender  has  not  attended,  intimation 
may  be  ordered,  or  otherwise,  according  to  circum- 
stances. 

When  the  proof  is  to  proceed  the  same  day,  no 
new  date  or  preamble  will  be  necessary.  If  other- 
wise,  there  must  be  a  new  date  and  a  new  partibus 
each  day. 

7.  The  proof  will  proceed  thus  : 

Compeared  J.  H.,  a  witness,  cited  on  the  diligence  at  the 
instance  of  the  said  pursuer,  aged  forty-five  years,  un- 
married ;  who  being  solemnly  sworn,  purged  of  malice 
and  partial  counsel,  examined  and  interrogated,  de- 
pones, &C.  All  which  is  truth,  as  he  shall  answer  to 
God.  (Signed)        J.  H. 

A.  B.  Qmr. 
E.  F.  Oft. 
2q2 
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An4  SO  of  the  rest,  distinguishing  the  proof  for 
the  pursuer  from  that  of  the  defender,  and  in  gene- 
ral taking  them  down  on  separate  papers. 

8.  When  the  proof  is  concluded,  the  whole  may 
be  closed  by  a  certificate  thus  : 

What  is  contained  on  this  and  the  ten  preceding 
pages,  is  the  report  of  the  proof  act  and  commis- 
sion in  the  process  dqiending  before  the  Court  erf* 
Session,  at  the  instance  of  C.  D.  against  T.  O^ 
and  the  same,  with  the  relative  productions,  per  in- 
ventory, is  humbly  reported  to  the  said  Court,  by 
me, 

A.   B.    CUKfrn 

E.  F.  ca. 


CHAP.  IX. 

OP   PROCEEDINGS   WHERE    THE    DEFENDER    IK    THE 
PROCESS  HAS  FOUND  CAUTION  DS  JUDICIO  SISTl 

§  1.  JFarm  of  the  creditor's  application  far  ctnUkm. 

These  applications  may  be  made  to  any  Judge  or 
Justice  of  Peace ;  but  unless  upon  sudden  emeigency, 
or  in  case  of  a  dependence  before  the  Couit  of  Ses- 
sion, are  always  made  to  the  Judge  Ordinary.  The 
petition  must  set  forth  the  creditor's  ground  of  debt, 
and  also  that  he  has  good  reason  to  believe  that  it  is 
the  purpose  of  the  debtor  to  leave  the  kingdom,  in 
order  to  disappoint  him  of  his  debt.     To  this  the  pe- 
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titioner  must  make  oath,  which  will  vary  aciH>rding 
to  the  facts,  or  the  grounds  and  pregnancy  of  his 
suspicion.     It  may  be  in  substance  as  follows  : 

In  presence  of  — — ,  sheriff-substitute  of shire, 

compeared  personally  A.  B.,  who  being  solemnly  sworn, 
depones.  That  the  sums  mentioned  in  the  application 
are  justly  due  and  still  unpaid,  and  that  the  petitioner 
does  believe,  and  is  credibly  informed,  that  C.  D.,  the 
debtor,  is  about  to  leave  Scotland,  in  order  to  evade 
payment  thereof,  and  withdraw  himself  from  justice, 
(These  last  words  in  ItalicSf  though  right  to  be  inserted 
where  the  party  is  willing  to  swear  so,  are  not  indis- 
pensable.) 

The  Sheriff  will  thereupon  pronounce  an  interlo- 
cutor in  the  following  or  similar  terms  : 

Having  considered  this  petition,  with  'the  above  oath  and 
deposition,  grants  warrant  to  sheriff-mairs,  constables, 
and  other  officers  of  the  law,  to  pass,  search  for,  seize 
and  apprehend  the  above-mentioned  C.  D.,  and  to  in- 
carcerate him  in  the  Tolbooth  of  — »-. — ,  therein  to  re- 
main aye  and  while  he  find  caution,  acted  in  the  She- 
riff-court books  of de  judido  sisH,  (or  to  sist 

himself  at  the  bar  of  the  Sheriff-court  of ^  the 

bar  of  the  Court  of  Session,  or  bar  of  any  other  court 
competent  in  Scotland,)  in  any  action  to  be  brought  at 
the  instance  of  the  petitioner  against  him,  for  payment 
of  the  above-mentioned  sum  of  ,  within  the  space 

of  six  months  from  the  date  of  the  bond  of  caution  to 
be  found  thereanent. 

In  the  case  of  an  alleged  delict,  the  Court  of  Ses- 
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sion,  upon  application  for  the  purpose,  will  grant 
warrant  in  the  following,  or  similar  terms : 

Haying  considered,  &c.  grant  warrant  to  macers  of  court, 
messengers-at-arms,  and  other  officers  of  the  law,  to 
pass,  search  for,  seize  and  apprehend  the  within-men- 
tioned C.  D«,  and  to  incarcerate  him  in  the  Tolboodi 
of  Exiinburgh,  therein  to  remain  until  he  shall  find  bail 
to  the  satbfaction  of  this  Court,  to  sist  himself  at  all 
diets  of  the  complaint  within  mentioned,  until  the  de- 
cision thereof;  and  grant  warrant  to  the  Magistrates  of 
Ejdinburgh,  and  the  keeper  of  their  gaol,  to  receive  and 
detain  him  accordingly. 

If  the  debtor  shall  find  caution,  the  bond  will  bear, 
that  any  citation  to  be  left  for  the  debtor  in  the  hands 
of  the  cautioner,  or  at  his  dwelling-place,  or  other 
place  specified,  shall  be  held  and  deemed  as  good  ser- 
vice, as  if  the  debtor  were  himself  personally  appre- 
hended, and  that  whether  he  be  within  Scotland,  or 
forth  thereof,  at  the  time  of  such  service. 

§  2.  Of  the  proceedings  in  the  acHon. 

The  summons  must  be  carefully  libelled,  and  duly 
executed  in  terms  of  the  bond,  within  the  six  months, 
otherwise  the  cautioner  will  be  liberated  from  his  ob- 
ligation. In  haste  to  perform  this  duty,  the  sum- 
mons, or  its  execution,  is  sometimes  so  blundered,  as 
to  be  dismissed.  The  consequence  is,  that  as,  in  most 
such  cases,  the  six  months  will  have  elapsed  in  the 
meantime,  the  benefit  of  the  caution,  and  sometimes 
the  debt  itself,  are  lost  to  the  creditor. 


CHAP.  IX.]    OF  PROCEEDINGS  IN  THE  ACTION.        6l5 

If  the  summons  is  properly  raised  and  executed  in 
due  time,  it  will  be  called  and  enrolled  like  any  other 
summons ;  and  it  should  be  accompanied  not  only 
with  the  grounds  of  debt,  but  also  with  an  extract  of 
the  bond  of  caution. 

If  the  defender  has  quitted  Scotland,  and  has  not 
authorised  a  mandatory  to  defend  him,  the  pursuer 
may  refuse  to  join  issue  with  any  person  assuming 
the  defender's  name  without  a  mandate.  But  whe- 
ther the  defender  has  quitted  Scotland  or  not,  the 
pursuer  must  not  take  decree  in  absence,  or  decree 
at  all,  until  he  has  got  a  term  assigned  by  an  inter- 
locutor for  the  defender  to  sist  himself  at  the  bar, 
and  an  order  to  intimate  this  term  to  the  cautioners, 
and  an  order  on  them  also  then  to  produce  him  at 
the  bar,  with  certification. 

If  the  defender  has  not  quitted  Scotland,  he  may 
enter  appearance  and  defend  the  suit :  But  still,  when 
the  process  is  ready  for  decree,  the  pursuer  must  ab- 
stain  from  taking  it,  unless  the  defender  is  then  bodily 
present  at  the  bar.  As  this  will  seldom  happen,  un- 
less upon  premonition  to  a  certain  day,  and  not  with- 
out the  interference  of  the  cautioners,  it  is  open  to 
them,  in  self-defence,  to  apply  for  a  warrant  to  appre- 
hend and  bring  the  defender  to  the  bar.  In  either 
way,  if  the  defender  shall  come  to  the  bar,  the  decree 
may  be  safely  pronounced ;  and  the  pursuer  ought,  at 
the  same  time,  to  have  an  application,  by  way  of  a 
minute,  in  readiness,  demanding  a  warrant  from  the 
Lord  Ordinary,  or  the  Court,  to  incarcerate  the  de- 
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fender  till  the  decree  can  be  extracted  and  diligence 
executed  against  him.  This  warrant  is  in  the  follow- 
ing or  similar  terms,  and  is  generally  signed  by  the 
Judge  in  duplicate,  one  to  remain  in  process,  and  the 
other  to  be  instantly  delivered  to  the  macer  or  mes- 
senger, and  by  Kim  left  with  the  gaoler  at  incarce- 
ration of  the  defender : 

Grants  warrant  to  macers  of  court,  messengers-at-anns, 
and  other  officers  of  the  law,  to  search  for,  seize^  and 
apprehend  the  person  of  the  said  C.  D.,  and  incarcerate 
him  in  the  Tolbooth  of  Edinburgh,  the  Magistrates 
whereof  are  hereby  required  to  receive  and  detain  him, 
aye  and  until  he  lodge  in  the  clerk's  hands  a  bond^  with 
sufficient  caution,  not  to  leave  this  country,  but  abide 
the  diligence  of  the  law,  for  the  full  space  of  four  wedu 
from  the  date  hereof;  and  on  such  caution  being  found, 
ordain  him  to  be  set  at  liberty. 

The  cautioners,  at  this  calling  of  the  cause,  will  take 
care  to  minute  their  protest  that  the  debtor  has  sist- 
ed  himself  at  the  bar,  and  that  they  are  thereby,  and 
by  the  decreet  pronounced  against  him,  free  of  their 
bond  of  caution  in  that  behalf. 

The  decree  will,  of  course,  be  extracted  without 
delay,  and  a  homing  raised  thereon  and  executed  a- 
gainst  the  debtor ;  and  in  virtue  of  the  caption  to 
follow  thereon,  he  will  be  arrested  in  gaol,  or,  if  at 
large,  apprehended  and  incarcerated,  as  in  the  ordi- 
nary case  of  a  debtor  who  has  been  denounced  at  the 
horn. 

It  sometimes  happens,  as  in  the  case  of  Hepburn 
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against  Donaldson,  1797»  that  the  debtor  has  betaken 
himself  to  the  sanctuary,  or  he  may  be  in  gaol  at  the 
instance  of  some  other  creditor.  In  either  of  these 
cases,  the  Court  will,  upon  a  summary  application  for 
that  purpose  by  the  cautioners,  grant  warrant  to  ma- 
cers  of  court  to  bring  the  debtor  in  custody  to  the 
bar,  in  order  to  have  decree  pronounced  against  him, 
in  the  manner  above  set  down. 

If,  as  sometimes  happens,  the  debtor  cannot  be 
found,  the  decree  will  be  directed  against  him  and 
his  cautioners  dejudicio  sisti.  The  following  was 
the  course  followed  in  the  case  of  Stewart  against 
Fraser,  Fac.  Coll.  9th  July  1809* 

On  the  8th  December  1808,  the  pursuer  enrolled 
the  cause  before  the  Lord  Ordinary,  and  demanded 
that  lieutenant-General  Fraser  should,  in  terms  of 
his  bond,  be  ordered  to  produce  and  sist  the  defender. 
Major  Simon  Fraser,  at  the  bar.  The  following  in- 
terlocutor was  pronounced : 

The  Lord  Ordinary  assigns  the  third  sederuntpday  in 
January  next  to  Lieut-General  Simon  Fraser  to  sist 
the  person  of  Simon  Fraser,  late  Paymaster  of  the 
Fraser  Fencible  Infantry,  personally,  at  the  bar,  when 
the  cause  comes  to  be  called ;  with  certification  to  him, 
if  he  fails,  that  the  bond  of  caution  granted  by  him 
shall  then  be  declared  forfeited ;  and  in  order  that  this 
interlocutor  may  come  to  his  knowledge,  appoints  the 
same  to  be  intimated  to  him  personally,  or  to  his 
known  agent,  and  that  within  four  days  after  the  date 
hereof. 
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General  Eraser  being  abroad  at  this  time,  the  or- 
der was  once  and  again  renewed,  and  the  term  pro- 
rogated. 

Lieutenant-Genend  Fraser  having  then  appeared, 
and  disputed  his  liability,  the  following  interlocutor 
was  pronounced  by  the  Lord  Ordinary : 

2Sd  May  1809. 
In  respect  UeuL-General  Simon  Fraser,  the  cautioner 
dejudido  sisH^  has  failed  to  produce  the  person  of  the 
said  Major  Simon  Fraser ;  therefore  finds  and  declares 
the  bond  of  caution  granted  by  him  to  be  now  forfeit- 
ed ;  and  decerns  against  him  for  the  sums,  principal 
and  interest,  for  which  the  said  Simon  Fraser,  the  prin- 
cipal debtor,  has  been  found  liable  to  William  Stewart; 
reserving  always  to  the  said  LieuU-General  Fraser  his 
relief  against  the  said  Major  Simon  Fraser  of  his  cau- 
tionary obligation,  as  accords. 

A  petition  was  given  in,  and  followed  with  answen, 
when  the  Court  pronounced  the  following  interlocu- 
tor: 

9th  nMy  1809. 
Find,  That  the  petitioner,  General  Fraser,  is  obliged  to 
produce  the  person  of  Major  Fraser,  or,  failiDg  to  do 
so,  is  liable  to  the  same  extent,  and  no  farther,  than 
the  principal  debtor;  and,  with  this  explanation,  re- 
fuse the  prayer  of  the  petition,  and  adhere  tothelxyrd 
Ordinary's  interlocutor. 
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CHAP.  X. 


OF  EXPENSES  OF  PROCESS. 


§  1.  Expenses  are  now  disposed  of  along  with  the 

merits. 

These  will  now  cease  to  /be  a  separate  cause ;  for 
by  the  6.  Geo.  IV.  c.  120,  it  is  provided,  that  in 
the  Outer-House,  as  well  as  in  the  Inner-House,  the 
question  of  expenses  shall  be  decided  at  the  same 
time  with  the  merits.  On  review  by  a  reclaiming 
note,  the  Inner-House,  if  the  judgment  has  been 
pronounced  by  the  Lord  Ordinary,  will  settle  the 
matter ;  and  if  the  judgment  has  been  pronounced  by 
the  Inner-House,  it  is  not  subject  tp  review  at  all. 

§  2.  Agent's  right  of  hypothec  over  the  expenses 

found  due  to  his  employer. 

The  agent,  disburser  of  the  expenses  of  process,, 
cannot  be  cut  out  of  these  by  any  compromise  be- 
tween the  parties  of  the  principal  cause ;  and  even  a 
special  discharge  of  the  expenses  by  the  party  could 
not  affect  his  claim  of  preference  *•  He  may  even 
insist  in  carrying  on  the  cause  to  a  favourable  ter- 

*  Smyth  V.  Genunel  and  Herbertson,  9th  July  1802. 
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mination,  to  the  effect  of  recovering  his  expenses, 
although  his  employer  should  desert*  it. 

In  the  ordinary  case,  where  expenses  of  process 
have  been  found  due,  and  the  account  has  been  tax- 
ed by  the  Auditor,  the  agent  has  only  to  minute  his 
demand  to  have  the  decree  for  these  expenses  pro- 
nounced by  the  Lord  Ordinary,  or  the  Court,  in  his 
own  name,  in  order  to  its  being  granted^  unless, 
indeed,  it  can  be  truly  stated  that  his  account,  in 
whole  or  in  part,  has  been  cUiunde  paid. 

An  attempt  is,  however,  sometimes  made,  \n  this 
form^  to  defeat  a  claim  of  retention,  as  against  the 
party  himself,  by  the  indjvidual  found  liable  in  the 
expenses,  or  a  claim  at  the  instance  of  an  srresting 
creditor  of  the  party.  Accordingly,  in  a  recent 
case,  Masson,  who  had  been  his  own  agent  during 
the  more  early  proceedings  in  a  process  in  which 
expenses  were  found  due  to-  him,  made  an  attempt 
to  get  decree  for  these  expenses,  in  name  of  an- 
otiher  agent,  who  conducted  the  latter  proceed- 
ings in  the  cause  only  for  him.  But  Young,  an 
arresting  creditor  of  Masson,  who  had  attached 
these  expenses,  entered  appearance,  and  stated  that 
the  agent  who  had  finally  acted  for  MasacHi  bad 
not  disbursed  the  whole  expenses,  but  only  a  pari  of 
them,  to  which  extent  the  decree  in  the  agent's  name 
should  only  be  allowed  to  go  out,  thus  leaving  the 
balance  open  to  his  diligence  of  arrestment.  Upon 
this  statement  of  the  fact,,  the  Court  (First  Division, 
1835,)  before  decerning  for  the  expenses,  remitted 
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to  the  Auditor  to  report  what  part  W  the  account  had 
been  disbursed  while  Masson  acted  as  his  own  agent, 
and  what  by  the  agent  for  him  in  the  more  recent 
proceedings.  Upon  this  report,  the  Court  allowed 
the  decree  to  go  out  in  the  agent's  name  only  for  the 
expense  of  that  part  of  the  proceedings  conducted 
by  him,  amounting  to  about  L.  30,.  and  preferred  Mr 
Young,  the  arresting  creditor,  even  without  the  ne- 
cesdty  of  repeating  a  multiplepoinding,  (there  being 
np  other  diligence  used  against  Masson,)  to  the  re- 
mainder of  the  account  of  expenses,  being  about  L.60, 
as  disbursed  by  Masson  himself. 

§  3.  Mandatoriea  for  absent  parties  are  conjunctly 
and  severally  liable  tvith  their  principals  for  ex- 
penses  of  process. 

1.  Mandatory  for  a  pursuer. 

If  the  pursuer  is  furth  of  Scotland,  although  o- 
therwise  entitled  to  insist  in  the  process,  the  defend- 
er  may  object  to  go  on  until  a  mandatory,  duly  au- 
thorised by  the  pursuer,  shall  sist  .himself  in  that 
character  \  and  if  decree  for  expenses  is  ultimately 
pronounced  against  the  pursuer,  that  decree  will  go 
out  against  the  mandatory  also,  as  conjunctly  and 
severally  liable  with  him. 

But  it  sometimes  happens  that  a  mandate  is  with- 
drawn, or  that  the  mandatory  renounces  being  man- 
clatory  any  longer.  In  this  case  the  mandatory  must 
minute  that  he  intends  to  withdraw  his  name  and  in- 
stance, upon  which  a  day  will  be  assigned  to  the  pur- 
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suer  to  appoint  and  sist  a  new  mandatory.  This 
being  done,  the  original  mandatory's  liability  for  ex- 
penses, to  be  thereafter  incurred,  will  cease  ;  but  he 
should  look  to  his  relief  from  the  pursuer  himself,  or 
the  new  mandatory  i  because  up  to  the  time  of  his 
renouncing  the  office,  and  retiring  from  the  discus- 
sion, he  may  be  ultimately  subjected  in  a  proportion 
of  the  expenses  to  the  defender. 

But  some  pursuers,  even  although  a  mandatoiy 
should  be  authorised  and  sisted,  cannot  sue  in  this 
country  ;  such  as  aliens  in  a  state  of  warfare  with 
Great  Britain ;  or  outlaws.  In  a  case  of  this  last 
sort,  where  a  person  under  sentence  of  outlawry  in 
England  sought  redress  in  a  process,  the  Court  pro- 
nounced the  following  interlocutor : 

Find,  That  the  charge  of  perjury  exhibited  by  the  defend- 
er against  the  pursuer  before  the  Courts  in  England, 
founded  upon  certain  proceedings  in  the  Court  of  Ses- 
sion, was  groundless  and  oppressive ;  the  sum  truly  due 
by  the  defender,  upon  3d  May  1785,  and  which  the 
pursuer  was  bound  to  recover,  having  been,  at  least, 
equal  to  the  amount  sworn  to  l)y  the  pursuer. 

But  find,  That,  in  the  present  situation  of  mattersy  iMk 
the  sentence  qfoMawry  remains  in  farce  agaksd  At  puff''- 
wer  m  EngUmd^  this  Court  cannot,  with  propriety, 
give  redress ;  and  therefore  s^ffcrsede  further  proceed- 
ings in  this  cause,  till  the  proper  steps  are  taken  by  the 
pursuer  for  obtaining  a  reversal  of  that  sentence. 

S.  Mandatory  for  a  defender. 
This  is  also  necessary  in  case  special  defences  arc 
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pleaded  in  name  of  a  defender  who  is  absent  from 
Scotland,  because  the  decree  might  otherwise  not 
bind  the  principal  'defender.  But,  in  general,  the 
rule  is  not  insisted  in  so  rigidly  as  in  the  case  of  a 
pursuer.  And  a  general  factory,  or  general  mandate, 
without  special  reference  to  the  individual  action, 
will,  in  most  case^,  be  a  sufficient  warrant  to  a  man- 
datory or  factor  to  defend  the  action.  But  it  has 
been  found,  that  a  pursuer  is  not  obliged  to  go  en 
unth  an  actum  when  the  defender  is  abroad^  and 
has  kfi no  mandate;  Fergusson,  &c.@2d  Nov.  18^, 
Shaw^  No.  175. 

§  4.  Summary  mode  of  iaxing  and  decerning  for 

expenses. 

1.  As  between  party  and  party.. 
Upon  this  head  the  act  of  sederunt,  6th  February 
I8O6,  among  many  other  salutary  regulations,  pro- 
vides, that  the  accounts  of  expenses  shall  be  taxed 
by  the  Auditor  of  Court, 

With  power  to  him  to  hear  the  agents  for  the  parties,  but 
without  written  objections  or  written  argument  of  any 
kind ;  and  to  call  for  production  of  all  vouchers  of  ar- 
ticles stated  in  such  accounts  ;  and  particularly  for 
production  of  the  briefs,  memorials  or  notes  to  counsel; 
on  the  back  whereof  each  fee  paid  to  counsel  shall  be 
marked,  and  attested  by  his  initials,  or  those  of  his 
clerk,  shall  be  produced* 
And  in  case  either  pafty  means  to  object  to  the  report  of 
the  Auditor,  he  shall  isunediately  lodge  with  the  clerk 
a  note  of  his  objections,  stating  them  shortly,  and  with- 
out entering  into  argument ;  a  copy  of  which  note  shall 
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(also)  be  transmitted  by  him  to  the  agent  on  the  other 
side ;  and  the  Court,  or  the  Lord  Ordinary,  may  ^ther 
direct  the  same  to  be  answered  in  writing,  or  ma  voce 
at  the  bar,  as  the  case  may  require ;  the  expense  of  such 
discussion  being  always  laid  upon  the  objector,  in  case 
his  objection  shall  not  be  sustained ;  and  the  interlocu- 
tor to  be  pronounced  shall  be  final. 

2.  As  between  agent  and  client. 
And  for  the  purpose  of  preventing  abuses  of  the  forego- 
ing regulations,  and  in  order  to  provide  an  easy  me- 
thod, by  which  the  accounts  of  practitioners,  as  betveeo 
ageni  and  client^  in  this  Court,  may  be  checked  and  li- 
quidated, the  Lords  do  further  ordain,  That  it  shall  be 
competent,  either  to  the  client  or  to  the  agent,  to  make 
a  gumimary  appUcatUm  to  the  Court,  or  to  the  Lord 
Ordinary,  before  whom  the  cause  may  depend,  or  has 
formerly  depended,  to  get  the  account  claimed  by  the 
agent  remitted  to  the  Auditor  of  Court,  in  order  to  be 
examined  and  taxed  according  to  these  regulatiOQs; 
which  remit  shall,  on  the  application  having  been  ser- 
ved on  the  opposite  party,  and  produced  in  Court  with 
a  written  intimation,  be  forthwith  granted ;  and  the 
Auditor  shall  thereafter  inquire  and  rieport  upon  the 
said  account  to  the  Court,  or  the  Lord  Ordinary; 
and  the  parties  shall  have  it  in  their  power  to  stale  ob- 
jections  to  the  .^r,  dl  in  n.«««r  above  ..^ 
And  the  sum  so  to  be  ascertained  as  the  anu)QDt «  uie 
account  shall  alone  form  a  cluuqge  aigainst  the  cto^t : 
And  a  precept  or  decree,  on  a  charge,  of  fifteen  diys^ 
issue  accordingly  ;  in  which  ooljp  the  aqf>plicatioDt  ^^^^^ 
report,  and  interlocutor  of  modification,  shall  be  insert- 
ed. 

And  it  is  hereby  enacted,  That  these  proceedings  may 
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take  pkce,  either  dnring  the  dependence  of  a  process, 
or  after  it  is  out  of  Court,  by  an  extracted  decree. 
And  whenever  the  agents  or  his  representatives,  shall 
rather  choose  to  raise  a  summons  for  payment  of  an 
account,  the  Lord  Ordinary,  before  whom  the  process 
may  come,  shall  remit  the  account  to  the  Auditor  of 
Court ;  and  no  decree  shall  be  pronounced,  either  in 
absence,  or  after  having  heard  parties,  without  a  re- 
port having  been  made  by  the  Auditor. 


CHAP.  XL 

OF  EXTRACTORS  AND  EXTRACTS. 

§  1.  Of  extractors^  and  their  instructions^ 

The  extractors  are  four  in  number,  and  occupy  the 
extracting  room  east  end  of  the  Register-House. — 
The  ordinary  hours  of  attendance  are  from  ten  in 
the  morning  to  four  in  the  afternoon,  and  fix>m  six 
to  eight  in  the  evening,  except  on  Saturday,  when 
the  ordinary  hours  of  attendance  are  from  ten  in  the 
morning  tiU  noon. 

By  the  rules  of  the  office,  two  books  are  kept  with 
adjusted  columns.  One  of  these  serves  for  the  entry 
of  decrees  extracted  ;  and  the  other  for  that  of  all 
other  extracts.  The  entries  are  made  de  die  in  diem^ 
as  the  business  requires. 

When  an  extract  is  wanted,  the  process  being  at 
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the  time  in  the  clerk's  hands,  or  recovered,  (by  a 
caption^  if  necessary,)  must  be  transmitted  by  the 
clerk  to  the  extracting  office,  at  the  sight  of  the 
agent,  with  a  written  memorandum  from  the  agent 
mentioning  the  nature  of  the  extract.  If  the  mi- 
nute-book has  not  been  dispensed  with,  it  is  the 
duty  of  both  the  clerk  and  extractor  to  delay  taking 
out  the  process  for  extract,  until  the  decree  or  war- 
rant has  been  read  in  the  minute-book.  The  extrac- 
tor, on  receiving  the  process,  gives  a  receipt  for  it  in 
the  clerk's  transmission-book. 

The  duty  relating  to  each  process  is  undertaken 
by  the  extractors,  according  to  a  separate  rotation, 
applicable  to  each  book  ;  and  as  to  the  book  for  de- 
crees, separate  rotations  subsist  for  decrees  in  absence 
and  decrees  in  foro.  On  the  direction  to  extract,  the 
extractor  makes  an  appropriate  entry  in  the  proper 
book,  at  the  sight  of  the  agent,  and  signs  it,  therdiiy 
fixing  his  responsibility. 

In  cases  of  doubt  or  difficulty,  the  extractors  are 
enjoined  to  ^ply  to  one  or  other  of  the  FHndpal 
Clerks  of  Session  for  advice  and  direction. 

When  the  extract  is  completed,  the  extractor 
charges  himself  of  the  process  by  an  entry  aoeoi 
to  the  fact :  If  it  is  a  final  decree,  the  entry  is 
*  Tranmtittedf'  meaning  to  the  keeper  of  the  records 
of  the  Court  of  Session  ;  if  the  entry  is  *  JRe4ranS' 
'  mitted,*  the  meaning  is,  to  the  clerk  to  the  process. 
If  it  be  a  case  in  which  the  process  is  to  be  sent 
back  to  the  clerk,  it  is  directed  to  be  returned  to 
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him  by  the  extractor  without  delay ;  and  the  clerk 
signs  a  receipt  in  the  appropriate  column  of  the  ex- 
tractor's book,  as  the  extractor's  exoneration. 

At  completing  every  extract  of  a  decreet,  whether 
interim  or  final,  or  of  any  act,  diligence,  &c.  the  ex- 
tractor is  directed  to  enter  it  in  a  separate  book,  cor- 
reqionding  with  the  Reqxmc&  book  formerly  in  use. 

If  it  should  turn  out  that  the  case  is  not  in  a  shape 
for  extract,  or  if  the  order  to  extract  should  be  coun- 
termanded, the  process  is  directed  to  be  returned  to 
the  clerk,  and  the  entry  in  the  book,  <  Returned  not 
*  extractcMe^  or  *  Metumedf  extract  countermand- 
<  ed ;'  and  the  clerk  will  sign  the  receipt  accord- 
ingly. 

The  duplicates  of  decrees  and  the  warrants  of  such 
as  are  final,  are  directed  to  be  carefully  preserved  in 
an  arrangement  corresponding  with  the  order  of  the 
book  for  decrees ;  and  to  be,  at  the  end  of  every 
month,  or  as  soon  thereafter  as  may  be,  delivered  to 
the  keeper  of  the  records  of  the  Court  of  Session^ 
who,  at  the  close  of  the  delivery,  acknowledges  it 
by  a  receipt  in  the  book.  The  keeper  is  also  to  have 
access  to  the  extractor's  check-books,  to  facilitate  the 
arrangement  of  his  official  index,  &c. 

The  extractors  are  prohibited  to  sign  any  extract 
until  afler  it  has  been  ctf'efuUy  compared  by  the  ex- 
tractor preparer  himselff  and  until  the  dues  pay- 
able on  the  extract  have  been  paid  to  the  collector  of 
the  fee-fund,  and  the  paytnent  marked  by  him  ;  and 
until  the  duplicate  (when  it  is  an  extract  of  a  decree) 
bearing  the  extractor'!?  certificate,  that  the  extract 
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and  duplicate  have  been  compared,  be  ready  to  be 
siimed  simul  ac  kernel. 


§  3.  Q^  extracts,  and  sundry  particulars  to  be  at- 
tended to  regarding  them* 

1.  The  form  of  extracts  in  the  Court  of  Session 
was  abridged  by  the  50.  Geo.  III.  c.  118  *•  An  a- 
tract  now  consists  chiefly  of  a  Inrief  description  of  tlie 
process,  so  as  to  render  the  terms  of  the  interlocu- 
tor extracted  intelligible. 

2.  No  interlocutor  finding  sums  due  by  one  party 
to  another,  or  appointing  certain  things  to  be  dme 
by  one  or  other  of  the  parties,  can  be  extracted  or 
enforced  by  diligence,  unless  the  word  ^  Decern'  or 
*  Decerns*  be  contained  in  the  interlocutor.  If  it  is 
a  process  of  abjudication,  the  word  adjudge  is  indis- 
pensable. 

S«  A  Lord  Ordinary  has  no  power,  in  the  ordi- 
nary course  of  proceedings,  to  dispense  widi  the 
reading  of  a  decree  in  the  minute-book  ;  bat  in  Ae 
case  of  an  act  and  commission  and  diligence,  or  an 
incident  diligence  and  remit,  he  may,  if  required, 
dispense.     If  this  is  not  done,  the  extractor  cannot 
proceed  to  take  out  the  process  to  extract  a  first 
commission  and  diligence,  until  the  interlocutor  has 
been  read  in  the  minute-book,  i.  e.  on  or  after  the 
ninth  day  from  the  date  of  the  entry  of  the  inter- 
locutor in  the  minute-book.    Care  should  therefore 
be  taken  to  ask  the  Lord  Ordinary  to  dispense  with 

♦  Appendix,  No,  XXV. 
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the  minute-^booky  unless  it  be  a  mere  reneund  orpro* 
roffoHan  of  a  commission  or  diligence  formerly  grant* 
ed  and  extracted,  in  which  case  the  renewed  commis-^ 
sion  or  diligence  may  go  out  forthwith,  unless  the 
opposite  party  asserts  his  purpose  to  reclaim. 

4.  If  it  becomes  necessary,  in  order  to  be  within 
year  and  day  of  a  first  adjudication,  or  otherwise, 
that  the  Lord  Ordinary  should  dispense  with  the 
reading  of  a  decree  in  the  minute-book,  the  Court, 
upon  a  short  petition  shewing  cause,  will  authorise 
the  Lord  Ordinary  to  do  so ;  and  his  Lordship's  in- 
terlocutor di^nnng,  will  recite  the  interlocutor  of 
the  Court  so  empowering  him»  The  Inner«House 
of  either  Division,  in  any  urgent  case,  may  disuse 
with  the  reading  of  a  decree  in  the  minute-book« 

5.  If  the  decree  is  of  an  interim  or  partial  nature, 
not  exhausting  the  libels  care  should  be  taken  to  ask 
the  Lord  Ordinary  or  the  Court  to  allow  the  same 
to  go  out  and  be  extracted  a^  interim  or  ad  inte- 
rim. If  this  is  omitted,  the  extractor  cannot  issue 
the  extract.  Formerly  the  decrees  of  preference  in 
processes  of  multiplepoinding,  and  some  others,  might 
go  out  without  any  such  allowance*  But  the  rule 
is  now  a  general  one  applicable  to  all  decrees  j  if 
there  are  not  warrants  that  can  be  forthwith  sent  to 
the  record,  the  decree  must  be  held  as  partial,  in- 
capable of  being  extracted,  unless  specially  allowed 
to  go  out  as  interim* 

6.  The  extractor  is  prohibited,  by  1.  and  2.  Geo. 
IV.  c.  38,  to  extract  any  decree  in.abeencef  un- 
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til  the  account  of  expenses  has  been  taxed  by  the 
Auditor.  If  the  pursuer  chooses  to  pass  from  the 
conclusion  for  expenses,  (which  it  was  always  com* 
petent  for  him  to  do  before  extract,)  upon  his  agent 
signing  a  certificate,  or  declaration,  on  the  summons 
to  this  effect,  the  extract  of  the  decree  for  the  prin- 
cipal sum  and  interest  libelled  for,  will  go  out.  This 
rule  was  introduced  in  order  to  prevent  extracts  go- 
ing out  and  being  enforced  by  diligence  for  large  ran- 
dom  sums,  in  name  of  expenses  of  process. 

7*  In  the  course  of  extracting  decrees,  whether  in-* 
terim  or  final,  the  process  should  be  careftdly  examin- 
ed, so  as  to  see  that  executions  of  the  citation  of  all 
the  defenders  have  been  lodged,  and  that  the  Miducue 
were  run  before  proceeding  in  the  cause,  or  that  there 
is  a  written  dispensation  by  the  defenders  with  these 
necessary  forms.  If  it  is  a^/Sno/  decree,  the  extrac- 
tor will  take  care  that  the  whole  steps  of  process, 
from  the  smnmons  downwards,  are  in  his  hands,  in  a 
condition  to  be  sent  to  the  record,  before  he  is«ies 
the  extract.  The  productions  by  the  several  parties 
should,  at  this  stage  also,  be  received  up^  by  their 
respective  agents,  upon  receipt  on  the  invmtoiy  of 
the  process  i  so  that  the  whole  process,  and  all  the 
productions  cum  proce^su,  may  be  accounted  for,  as 
either  in  the  record,  or  delivered  up,  upon  receipt 
extant  in  the  record,  to  the  proper  parties. 

8.  In  time  of  session,  if  the  process  is  in  the 
clerk's  hands,  the  decree  or  act  and  commission  or 
diligence  may  be  given  out  for  extract  by  the  Outer- 
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House  clerk,  as  soon  as  it  has  been  read  in  the  mi- 
Uute-book,  although  the  reclaiming  days  are  not 
expired ;  but  if  the  process  has  been  borrowed  up 
in  order  to  reclaim,  the  clerk  will  not  force  its  re- 
turn until  the  reclaiming  days  are  expired.  The 
same  rule  will,  in  ordinary  cases,  apply  to  the  vaca- 
tions *,  and  to  the  Christmas  recess  t.  If  the  twen- 
ty^one  days  allowed  by  6.  Geo.  IV.  to  reclaim  have 
not  eliqfised  before  the  commencement  of  tbe  ^ring 
or  autumn  vacation,  the  party  may  borrow  uid  keep 
up  the  process,  in  order  to  reclaim,  till  the  first  box- 
day  in  the  vacation ;  and  if  the  twenty-one  days 
have  not  expired  before  the  commencement  of  the 
Christmas  recess,  the  party  may,  in  like  manner,  keep 
up  the  process,  in  order  to  reclaim,  until  the  first 
sederunt-day  in  January  then  next. 

9«  If  extract  is  specially  superseded  till  a  certain 
day,  the  decree  or  act  cannot  be  extracted  before 
that  day,  though  the  process  be  not  in  the  meantime 
taken  up  by  the  party. 


CHAP.  XII. 


OF  APPEALS  TO  PARLIAMENT. 

§  1.   The  time  allowed  to  appeal. 
By  the  6.  Geo.  IV.  c.  120,  §  25 1,  it  is  enacted, 

■  * 

That  <  from  and  after  the  expiration  of  fourteen  days  af- 

*  Act  of  sederunt,  18th  Feb.  1810. 

t  Ibid.  18th  Dec.  1813.  %  Appendix;  p.  IIS. 
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ter  the  first  day  of  the  next  sessioo  of  Parliam^  the 
decrees  or  orders  of  the  Court  of  Session,  whether 
pronounced  before  or  after  that  time,  shall  be  final, 
and  not  subject  to  be  complained  of  by  iqppeal  to  the 
House  of  Lords,  unless  the  petition  of  i^peal  shall  be 
lodged  with  the  Clerk  of  Parliament,  or  the  clerk-as- 
sistant, wiikm  two  years  from  the  day  of  signing  die 
last  interlocutor  appealed  from,  or  before  the  end  of 
Jbwieen  daysj  to  be  accounted  firom  and  after  the  first 
day  of  the  session,  or  meeting  of  ParHament  for  the 
de^atch  <^  public  business^  next  ensuing  the  said  two 
years.' 

If  the  party  is  out  of  the  united  kingdom  for^fice 
years,  he  may  appeal  within  these  five  years,  and 
before  the  end  of  said  fourteen  days  of  next  Par- 
liamentary session. 

If  not  abroad  for  the  whole  five  years,  he  will  ba^ 
two  years  and  said  fourteen  days  from  the  date  of 
his  return  to  appeal. 

A  minor,  or  a  person  non  compos  mentis^  may  ap- 
peal in  two  years  and  said  fourteen  days  after  fiill 
age,  or  coming  to  sound  mind  \  and 

The  heirs  of  any  such  disqualified  person  may  ap- 
peal within  two  years  and  said  fourteen  days  after 
his  death,  and  the  opening  of  the  succession  to  them, 
if  no  appeal  shall  have  previously  been  entered  on 
their  behalf. 

By  a  standing  order  of  the  House  of  Peers,  of 
date  ISth  July  I678,  an  appeal  from  a  decree  pro- 
nounced during  the  sitting  of  Parliament  may  be 
brought  within  twenty  days  after  the  date  oi  .sucb 
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decree;  if  pronounced  during  the  recess^  within 
fourteen  days  after  the  first  day  of  the  meeting  of 
the  succeeding  session  of  Parliament. 

§  2.  Appeals  offinaljudgments* 

Final  judgments  that  exhaust  the  merits  of  the 
caose,  pronounced  by  either  Division  of  the  Court, 
are  competent^  whether  the  expenses  of  process  have 
been  modified  and  decerned  for  or  not.  Under  the 
new  r^ulations,  the  question,  whether  expenses  are 
due  or  not,  will  always  have  been  disposed  of  along 
with  the  merits,  and  thus  become  capable  of  being 
included  in  the  petition  of  appeal. 

But  it  was  provided  by  48.  Geo.  Ill,  c.  157,  that 
no  intedocutor  or  decree  pronounced  by  a  Lord  Or^ 
dmary  can  be  i^pealed  from,  unkss  it  shall  have 
be^i  sulmiitted  to  review  of  the  Inner-House. 

$  3.  AppeciU  fiwn  interlocutory  judgments  of  ei^^ 

Division  of  the  Court. 

The  48.  Geo.  III.  c.  151,  enacted. 

That  thereafter  <  no  appeal  to  the  House  of  Lords  shall 

<  be  allowed  from  interlocutory  judgments,  exoepty  1. 

<  WUk  have  of  the  Division  of  the  Judges  pronouncing 

<  such  interlocutory  judgments ;  or,  2.  In  cases  where 

<  there  is  a  difference  qf  cpbnon  among  the  Judges  of 
*  the  said  Division.' 

If  the  Division,  upon  application  for  that  pur- 
pose^ grant  leave  to  appeal,  the  appeal  will  of  course 
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be  entertained.  If  the  Division  shall  refuse  leave,  or 
if  the  party  has  reason  to  think  they  will  refuse  it,  he 
must  betake  himself  to  the  second  alternative  excep- 
tion, by  getting  two  of  his  counsel  to  certify  the  fact 
that  there  was  a  difference  of  opinion,  if  there  was 
such,  among  the  Judges  in  pronouncing  the  interlo- 
cutor complained  of. 

If  there  was  no  difference  of  opinion,  the'cauie 
should  be  allowed  to  proceed,  it  being  provided  by 
the  48.  Geo.  III., 

*  That  when  a  judgment  or  decree  is  appealed  finom,  it 

<  shall  be  competent  to  either  party  to  appeal  to  the 

<  House  of  Lords,  from  all  or  any  of  the  interlocutors 

<  that  may  have  been  pronounced  in  the  cause,  so  that 

*  the  whole,  as  far  as  it  is  necessary,  may  be  brought 

*  under  review  of  the  House  of  Lords.' 

%  4.  C^intimatian  of  purpose  to  (q)pedt* 

A  notice,  in  writing,  similar  to  notices  of  enroll 
ment,  iqust  be  given  by  the  agent  for  the  afipeUaiit 
in  the  Court  of  Session,  or  his  elerk,  to  the  agent 
for  the  opposite  party,  of  the  purpose  to  appeal,  and 
that  the  petition  of  appeal  will  be  presented  '  on  the 

*  — —  day  of  — — —  instant,  or  as  soon  thereafter  as 

*  conveniently  may  be  ;'  and  a  certificate  of  this  inti- 
mation must  be  indorsed  on  the  back  of  the  petition 
of  appeal. 

S  5.  A  form  ofthepetUion  of  appeal. 

m 

To  the  Right  Honourable  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled, 
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The  humble  Petition  and  Appeal  of  G.  H.,  Merchant 
in  Edinburgh,  sheweth, 

That  upon  the day  of ,  the  petitioner  raised 

an  action  at  his  instance  before  the  Court  of  Session  in 
Scotland,  against  M.  D.9  concluding  for,  8cc.  (here  nar- 
rate the  conclusions  briefly.) 

Which  action  having  come  to  depend  before  the  Lord 

Ordinary,  defences  were  lodged  for  the  said  D.  M.,  al- 
lepngf  (here  narrate  the  defence  in  substance  briefly.) 

That  after  sundry  steps  of  procedure  in  the  said  action,  the 

Fim  interio-  Lord f  Ordinary,  upon  the  ——day  of 

ed  firom.  ,  pronounced  the  following  interlocu- 

tor: (here  take  it  in.) 

That  your  petitioner  having  given  in  a  reclaiming  note  to 
Second  inters  the  Lords  of  the  — — —  Division  of  the 

locittor  ftp- 

pcalfid  fimn.  Court,  their  Lordships,  of  this  date,  pronoun- 
ced the  following  interlocutor:  (here  take  it  in.) 
Thereafter  their  Lordships,  in  the  said  Division  of  the 
7%Miaterio-Comty  prouounced  the  following  interlocu- 

cutor  ftppeaU  , 

ed  fhxD.  tor :  (here  take  it  in ;  and  so  on,  if  there  are 
twenty  interlocutors  to  complain  of.  Then  proceed.) 
That  your  petitioner  is  advised,  and  humbly  conceives, 
that  the  foresaid  interlocutors  of  the  Lord  Ordinary, 
and  of  the  said— ——Division  c^the  Court,  are  erroneous, 
and  contrary  to  law  and  equity,  and  that  instead  of  the 
defender  being  assoilzied  from  the  conclusions  of  the 
said  action  at  your  petitioner's  instance,  decree  ought  to 
have  been  pronounced  in  terms  of  the  libel :  And  your 
petitioner  being  thereby  aggrieved,  humbly  appeals 
from  the  same  to  your  Lordships,  and  prays. 

That  your  Lordships  will  be  pleased  to  reverse,  vary, 
or  alter  the  said  interlocutors,  as  now  complained 
of,  and  grant  warrant  for  the  usual  summons  upon 
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the  sud  D.  M.  to  answer  to  the  premises;  and 
that  service  of  your  Lordships'  order  upon  him,  or 
upon  any  one  of  his  known  agents  in  the  Court  of 
Session  in  Scotland,  may  be  deemed  good  senrioe ; 
or  otherwise  that  your  Lordships  will  give  your 
petitioner  such  other  relief  in  the  premises,  as  to 
your  Lordships  in  your  great  wisdom  shall  seem 
meet.     And  your  petitioner  shall  ever  pray. 

(Signed  by  Counsel)        B.  a 

P.R. 

There  is  then  added  the  following,  or  some  sadi 
certificate  by  the  counsel : 

We  who  were  of  counsel  for  the  petidoner  in  the  Court 
of  Session  in  this  cause,  do  hereby  certify  that  there  is, 
in  our  opinion,  reasonable  cause  to  appeal  from  the  in- 
terlocutors complained  of.  (In  the  case  of  an  inteilo- 
cutory  judgment,  the  certificate  will  be  varied  agree- 
ably to  the  fact,  of  leave  given  to  appeal,  or  di£kreD€e 
of  opinion,  &c.) 

(Signed  as  before)         R.  S. 

P.R. 

§  6.  Order  for  service. 

The  petition  of  appeal  (which  is  written  on  parch- 
ment or  good  foolscap  paper,)  being  transmitted  to 
London,  and  presented,  it  caxk  seldom  happen  that  any 
delay  will  occur  in  procuring  and  transmitting  the  or- 
der of  service.  The  extreme  alertness,  and  the  well- 
known  accuracy  of  the  solicitors  in  London,  as  well 
as  Westminster,  connected  with  Scotland,  renders  it 
almost  certain  that  the  order  for  service  shall  be  ob- 
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tained  immediately,  and  reach  Edinburgh  in  course 
of  post,  or  at  latest  by  first  post  after  the  House  of 
Lords  shall  sit. 

In  the  case  of  an  appeal  against  an  interhciUartf 
judgment^  some  discussion  may  take  place,  in  an  ap- 
peal committee,  to  ascertain  whether  the  requisite 
leave  has  been  given  by  the  Division  of  the  Court 
below,  or  the  requisite  certificate  of  a  difference  of 
opinion  among  their  Lordships  at  pronouncing  the 
decision  has  been  produced.  These  are  the  reasons  for 
the  previous  intimation  of  the  purpose  to  appeal.  But 
all  that  in  general  arises  out  of  this  is  an  isolated  dis- 
cussion, which  after  the  delay  of  a  day  or  two  ends 
in  the  solicitor's  obtaining  and  transmitting 

The  order  of  service. 

Die  Jcvis  -«-^  Febmaiy  — -« 
Upon  reading  the  petition  and  appeal  of  G.  H^  merchant 
in  Edinburgh,  complaining  of  three  interlocutors,  one 
thereof  of  the  Lord  — — ^  Ordinary  in  the  Ck>art  of  Ses- 
sion in  Scotland,  of  date  the  — —  day  of  ,  and 
the  other  two  of  the  — —  Division  of  the  said  Court  of 
Session  in  Scodand,  of  date  the  — —  and  —  respec- 
tively, and  praying  that  the  same  may  be  reversed,  va- 
ried or  altered,  or  that  theappellant  may  have  such  other 
reliefin  the  premises  as  to  this  Houses  intheir  lordships' 
great  wisdom  shall  seem  meet ;  and  that  D.  M.  may 
be  required  to  answer  the  said  appeal :  It  is  ordered 
by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  that  the  said  D.  M.  may  have  a  copy  of 
the  said  appeal,  and  do  put  in  his  answer  thereunto  in 
writing,  on  or  before  the  —  day  of  ■  _        ■  next ; 
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and  that  service  of  this  order  upon  the  said  respondeat, 
or  upon  any  of  his  known  counsel  or  agents  in  the 
Court  of  Session  in  Scotland^  shall  be  deemed  good 
service. 

(Signed)     Y.  Z.,  Oer.  Pari. 

If  the  decree  of  the  Court  of  Session  has  not  in 
the  mean  time  been  extracted  and  put  to  executioDy 
no  time  should  be  lost  in  intimating  the  order  to  the 
party,  or  his  agent  or  counsel,  after  which  the  Cooit 
will  stay  all  proceedings.  The  service  is  efiectually 
completed,  by  delivering  a  copy  of  the  order,  and 
shewing  the  principal.  But  an  affidavit  of  the  ser- 
vice must  be  taken  before  the  Lord  Ordinary  or  a 
magistrate.     Thus : 

James  Martin,  of  the  city  of  Edinburgh,  writer,  maketh 
oath  and  saitb,  That  he  did  duly  serve  the  foregoing  or- 
der upon  C.  M.  of  the  said  city,  W.  S.,  the  known 
agent  of  the  said  D.  M.,  by  delivering  to  the  said  C  M. 
a  ftiU  copy  of  the  said  order,  and  at  the  same  dioe 
shewing  him  the  principal  order  under  tlie  hand  of  the 
clerk  of  Parliament  This  the  de^nent  did,  at  Edift- 
bni^h  aforesaid,  the         '  day  of  »  in  titeyear 


(Signed)   J.M. 
Sworn  at  Edinburgh,  this  -*—  day "* 
of  *——-'—.  before  BR,  one  of  his 
Majesty's  Justices  of  Peaee  for  f 
the  county  of  Edofaburgh. 
Will.  M<Farla)I«,  J.  P.     ^ 

Here  all  proceedings  in  Scotland  will  termioate 
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until  the  appeal  is  disposed  of,  unless  an  application 
shall  be  made  by  the  respondent  for  interim  execu- 
tion pending  appeal^  in  virtue  of  the  48.  Geo.  III. 
cap.  151. 

It  may  be  that  the  appeal  is  not  taken  until  after 
the  decree  has  been  enforced.  The  appellant  will, 
ia  that  case,  have  probably  implemented  the  decree 
of  Court,  by  payment  or  performance  under  form  of 
instrument,  reserving  the  right  of  appeal ;  a  measure 
at  all  times  proper,  where  the  probability  of  appealing 
is  in  view,  and  which  is  still  more  necessary  where 
Parliament  is  at  the  time  not  sitting ;  because  the 
appellant  has  then  not  the  power  to  stay  proceedings, 
by  declaring  his  purpose  to  appeal.  Indeed,  the 
Court  itself  has  no  power  to  stay  extract  or  execu- 
tion of  a  final  decree,  even  for  the  fair  purpose  of  af- 
fording an  appellant  time  and  oppwtunity  to  prepare 
and  present  a  petition  of  appeal.  Accordingly,  in  a 
case,  Ritchie  v.  The  Magistrates  of  Edinburgh,  18th 
February  1814s  an  interlocutor  finding  expenses  due 
in  the  Inner-House  having  become  final,  and  the 
Auditor's  r^rt  on  the  account  beii^  about  to  be  «p« 
IHTOved  of,  the  losing  party  moved  for  delay  in  de- 
cerning for  the  taxed  amount,  or^  at  least,  for  a  su- 
persedere of  extract  for  some  weeks,  that  the  time  for 
Parliament  sitting  might  arrive  ere  the  extract  could 
issue.  But  the  Court  expressly  found  that  they  had 
no  power  to  do  so. 
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§  7,  Cf  execution  pending  appeal. 

The  first  step  towards  this  is  for  the  respondent  to 
procure  a  certified  copy  of  the  petition  of  appeal  from 
the  clerk  of  Parliament.  He  then  prepares,  boxes 
and  intimates  a  short  petition,  praying  for  interim  ex- 
ecution, in  terms  of  the  48.  Greo.  III.,  and  that  up- 
on caution.  The  petition  of  appeal  must  be  annex- 
ed in  appendix.  The  act,  sect.  17>  on  this  head, 
provides,  when  any  appeal  is  lodged  in  the  House  of 
Lords»  a  copy  of  tl»  petition  of  appeal  diaU  be  laid 
by  tli«  respondent  before  the  Dmsion  to  fHneh  the 
cause  belongs ;  and  the  Judges  of  the  said  DinsMm, 
or  quorum  thereof,  shall  have  power  to  r^guhte  all 
matters  <  relative  to  interim  poeeeeeion  or  execution^ 

<  and  payment  qf  costs  and  expenses  alrea/cfy  tncur- 
'  redf  according  to  thdr  sound  discretion,  having  a 
'  just  ri^;ard  to  the  interest  of  parties,  as  they  may 
'  be  aflfected  by  the  affirmance  w  reversal  of  the 

<  judgment  or  decree  qipealed  from  */ 

Accordingly,  if  the  sums  decerned  for  are  liquid, 
and  such  as  caution  will  readily  cover,  interim  exe- 
cution will,  in  most  cases,  be  awarded  witltoot  delay 
or  diflSculty,  upon  caution.  The  expenses  o(  pro- 
cess may  also  be  ordered  to  be  paid  to  the  party  or 
his  agent,  on  caution.  But,  in  general,  the  appeU 
lant  will  oppose  all  attempts  at  interim  execution. 
If  the  opposition  is  unsuccessful,  decree  for  interim 
execution  will  be  pronounced,  and  for  the  expense 

*   Appendix,  p.  66. 
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of  extracting  the  interim  decreet  or  order^  if  the 
money  is  not  paid  within  some  reasonable  time  spe- 
cified i  but  the  expenses  attending  the  application 
itself  are  seldom,  under  any  circumstances,  given  a- 
gainst  the  appellant.  The  decree  is  invariably  coiqpled 
with  a  condition,  that,  before  extract,  the  party  ap- 
plying for  interim  execution  shall  find  caution  to  re- 
peat and  payback  the  sums  with  interest,  in  case  the 
decree  of  the  Court  appealed  from  shall  be  reversed. 

^e  following  is  the  form  of  an  interlocutor,  grant- 
ing interim  execution  pending  appeal,  where  part  of 
the  money  which  had  been  consigned  was  ordered  to 
be  paid,  and  a  part  ordered  to  be  consigned : 

Grant  warrant  to,  and  authorise  the  Treasurer  of  the 
Bank  of  Scotland,  to  make  payment  to  the  petitioner, 
D.  M«,  of  the  within-mentioned  consigned  sum  of  — — 
with  the  interest  falling  due  thereon,  and  decern :  And 
in  terms  of  the  act  of  Parliament,  grant  interim  execu- 
tion,  to  the  effisct  of  ofdaining  consignation  in  the  said 
Bank  of  Scotknd,  of  the  remaining  balance  of  the  said 
aom  of  L.— — -  found  due  to  the  petitioner,  with  inte- 
rest on  the  ,same,  from  the  term  of  >  under  dedu^ 
tion  of  the  sum  of  »  paid  in  consequence  of  the 
interim  decree  of  Court,  of  date  the  ■  day  of 
■  last :  Ordain  the  said  consignation  to  be  made 
on  or  before  the  -^—  day  of  — — —  next ;  the  pe- 
titioner always  finding  cautiofi,  in  case  of  a  reversal,  in 

'  the  House  of  Lords,  of  the  interlocutors  of  this  Court, 
to  repay  the  respondent  the  dilierence  between  the  bank 
interest  and  the  legal  interest  on  the  sums  so  to  be  con^ 

S  s 
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signed ;  and  ako  to  repeat  and  reconogn  the  said  other 
8um<tf  L.<— •— >  with  the  legal  interest  thereof  authorised 
hereby  to  be  uplifted  by  him ;  and  decern. 

It  may  here  be  noticed,  that  if  the  money  shall  be 
paid  without  putting  the  respondent  to  the  trouble 
of  finding  caution,  the  party  receiving  it  may,  never- 
theless, upon  a  summary  application  to  the  Comti 
in  case  of  reversal,  be  made  to  repeat  it  with  interest 

If  the  judgment  appealed  from  is  one  ad  fatitum 
pr(BStandum^  or  one  involving  a  change  of  possesaon, 
interim  execution  will  seldom  be  granted,  there  be- 
ing no  pecuniary  measure  for  the  value  of  the  inte- 
rim change  of  possession. 

%^.Iti8  not  competent  to  appealfrom  ajudgmaU 
awarding  or  refimrtg  interim  execution  pending 
an  appeal. 

The  statute  just  referred  to,  section  18.,  provides, 
that  '  it  shall  not  be  competent^  by  appeal  to  the 

<  Honse  of  Lords,  touchii^  the  r^rulaijoiis  ao  aade 
^  as  to  interim  poasemon,  execution,  and  paynesit  of 
'  expenses  or  costs,  to  stop  the  execution  ^  sncfa  re* 
*  gulations  as  have  been  so  made : 

'  Provided  that  when  the  appeal  of  the  principal 
'  cause  shall  be  heard,  it  shall  be  competent  for  the 

<  House  of  Lords  to  make  such  order  re^qpecting  all 

<  matters  done  in  pursuance  of  such  r^ulation%  as 
'  to  interim  possession,  &c.  as  the  justice  of  the 
'  may  require/ 
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§  9.  Of  the  recaffmeance^  or  Mi^iatiaHjw  coOb  in 

the  Houmoi 


By  th€  standing  orders  of  27th  January  I7IO,  and 
6th  August  1 807>  the  party  appellant  must»  within 
eight  days  after  such  appeal  is  received^  and  under 
penalty  of  the  appeal  being  from  thenceforth  dismiss- 
edf  give  security  to  the  clerk  of  the  Parliament,  by 
recognisance,  to  be  entered  into,  to  his  Majesty,  of 
the  penalty  of  £.400,  conditicmed  to  pay  such  costs 
to  the  defendant  in  the  appeal  as  the  House  of  Lords 
diall  ai^int,  in  case  the  decree  or  judgment  appeal- 
ed from  shall  be  affirmed. 

If  the  appellant  is  in  London  when  the  appeal  is 
presented,  his  own  recognisance  will  be  sufficient. 
If  he  lives  at  a  distance,  the  responsibility  must  be 
undertaken  by  some  person  resident  in  London,  or 
its  vicinity }  and  reference  to  this  person,  as  surety, 
ought  to  be  made  when  the  petition  of  appeal  is  trans- 
nutted  to  the  London  solicitor,  that  he  may  duly  en- 
ter into  the  recognisance.  If  the  agent  in  Scotland 
agrees  to  relieve  the  London  solicitor  of  his  respon- 
sibility, or  if  the  solicitor  know  the  party  to  be  suf- 
ficiently responsible,  he  will  himself  probably  enter 
into  the  recognisance*  The  want  of  due  attention 
to  this  may,  if  the  time  allowed  for  appealing  is  near- 
ly expired,  be  fatal  to  the  right  of  appeal ; .  and  it 
may^  at  any  rate,  prevent  the  appeal  from  being  pre- 
sented tin  the  commencement  of  another  session. 

2  s2 
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5  10.  Cf^  necesmry  offpies  and  ndet  tobeioU 

from  Scodand. 

It  18  provided,  by  section  96.  of  the  6.  Greo.  IV. 
cap.  120, 

*  That  when  any  cause  shall  be  carried  by  appeal  Co 
the  House  of  Lords,  the  appellant  shall  lay  before 
the  House  a  copy,  certified  as  authentic,  by  the  sig- 
nature of  one  of  the  Principal  Cleilcs  €)f  Se^sioo^  or 
of  one  of  the  aasislattts  of  the  caid  olerka,  &r  viicni 
the  Priacipd  iSerks  shall  be  responsSile^  of  alaoisfe 
record  of  the  Avementa  and  pleas  anthctitiQated  by 
the  Lord  Ordinary  in  manner  above  diseded.' 


As  to  noteSj  it  is  practically  impossible  to  go  on 
satisfactorily  with  an  appeal  in  the  House  of  Peers, 
without  producing,  in  a  more  or  less  perfect  fonOt  tbe 
notes  of  the  speeches,  or  opinions  delivered  by  the 
Lords  of  the  Division  of  the  Court  of  SessioD  ^dio 
decided  the  cause,  for  the  use  of  the  presfdihg  Peer. 
In  general,  the  parties  are  not  agreed  as  to  this 
matter ;  in  which  case  they  mutually  iumish  notes, 
and  interchange  them.  A  few  sets  of  the  printed 
papers  in  the  Court  of  Session  ate  also  necesssry. 

§  11.  Farm  of  cases  in  the  House  ofljards^  and 
time  unthin  which  they  must  he  lodged. 

These  are,  ia  general,  framed  by  the  counsel  in 
Scotland,  and  transmitted  to  the  solicitor  in.  Lon- 
d<»,  to  be  revised  and  printed,  having  first  received, 
in  due  course  of  retaining  fees,  the  imprimaiwr  of 
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one  or  more  connsel  at  the  Engiiah  bar,  aceQstomei 
to  Scottish  appeals. 

If  the  oa9a  ia  ;|^nted  in  Seotland»  the  proof  sheets 
should  be  approved  of  in  London  before  throwing  ofil 

This  jealons  oeremony  will,  probably,  however, 
soon  cease ;  for  by  the  6.  Geo.  IV.  §  26.  it  is  provided, 

Tliat  <  instead  of  such  cases  as  are  delivered  at  present  at 

<  the  House  oF  Lords,  each  party  shall  present  to  the 
'  House  of  Lords  a  Ca$ey  containing  a  printed  cc^y  of 
^  the  record  as  authenticated,  and  of  the  Case  presented 

<  totbeCoartofSesaionyifsiMh  there  be;  and  tbqrshali 

<  also  be  at  liberty  to  annex  aa^pplementarystate- 

<  ment^  containing  an   account  of  the  farther  steps        / 

<  which  have  been  taken  in  the  cause  since  the  record 

*  was  com{Jeted,  or  the  former  cases  prepared,  and  co- 
^  pies  of  the  interlocutors,  or  parts  of  interlocutors, 
<.  ooBq>lained  against,  with  a  summary  of  such  additiour 

*  aI  reasons  as  may  be  thought  fit,  set  down  in  the  form 
^  iK>w  used  in  the  House  of  Lords.! 

By  a  standing  order,  of  date  12th  July  1811,  the 
cases  on  both  sides  are  ordered  to  be  printed  and  de- 
livered to  the  clerk  of  Parliament  within  a  fortnight 
after  the  time  appointed  for  the  respondent  to  put 
in  his  answer,  i.  e.  within  six  weeks  after  the  date  of 
tbe  order  of  service  on  the  petition.  If  the  appel- 
lant should  ne^ect  this  order,  the  appeal  may  be  dis- 
misted  from  and  after  the  last  day  allowed  ft>r  com- 
piySng  tnth  it. 

Iki  liH  these  particulars,  as  well  as  in  the  otjher 
minute  points,  the  agent  in  Scotland  will  find'  it  ne- 
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oetftpy  to  trust  to  the  practical  intelligent  directums 
of  the  English  solicitor^  and  to  be  guided  by  him 
as  to  the  time  and  mamier  when  the  necessary  do- 
eumentary  evidence  should  be  transmittedi  Butt 
above  all,  the  requisite  certified  copies  of  the  pro- 
eeedhigs  in  the  Court  of  Session  ought  not  to  be  left* 
as  is  too  often  the  case,  till  the  last  possible  hour  of 
preparation.  If  his  own  presence,  or  that  of  his  sgent 
in  the  Court  of  Session^  shall  be  deemed  necessary 
when  the  appeal  is  to  be  discussed^  they  will  receive 
notice  from  the  solioitort  at  what  time  it  is  pnohaUe 
the  cause  will  be  heard. 

$  12.  Wfien  the  appeal  has  been  dtscuM9eeL 

The  following  particulars  will  require  attention : 

1.  If  the  judgment  of  the  Court  of  Session  is  af- 
firmed tuith  costs^  these  may  readily  be  recovered  un- 
der the  recognisance.  It  is  not  usual  to  make  any 
motion  in  Scotland  touching  costs  in  the  House  of 
Peens. 

2.  But  by  sections  19-  and  20.  of  the  4«.  Geo.  IIL 
'  the  House  of  Lords  may  decree  the  payment  of  in- 
'  terest,  simple  or  compound,  by  any  of  the  parties 
'  in  the  cause.     And  if  any  appeal  shaU  be  dismia^^ 

*  9edfoT  watit  qf  prosecution^  it  shall  be  lawful  for 
<  the  respondent  to  apply  to  the  Diviaou  of  the 

*  Court  of  Session  to  which  the  cause  belongs,  for 

*  payment  of  interest,  simple  or  compound,  together 
'  with  the  costs  or  expenses  incurred  in  oonaequance 

*  of  the  appeal.' 

S.  If  the  judgment  on  the  merits  is  of  such  a  na- 
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ture  as  still  to  leave  something  open  for  discussion  in 
the  Court  of  Session,  a  petition,  setting  forth  the 
terms  of  the  judgment,  will  be  presented  to  the  Di- 
Tision  of  the  Court,  who  pronounced  the  interlocutors 
appealed  from,  and  the  remaining  points,  whether 
regarding  expenses  of  process,  delivery  of  possession, 
removing,  or  otherwise,  will  be  carried  into  effect,  ei- 
ther  directly  by  the  Court,  or  by  the  Lord  Ordinary 
under  their  remit. 

4»  If,  on  the  other  hand,  the  judgment  has  been 
reversed,  the  Court  will,  u^on  the  appellant's  a{^li- 
cation,  re-echo  the  findings  of  the  House  of  Lords, 
and  proceed  to  exhaust  the  cause. 

5.  If  mterim  execution  was  granted  pending  the 
iqppeal,  the  first  step  is  to  restore  matters  in  v/Oegrum^ 
by  ordaining  restitution,  and,  if  necessaiy,  granting 
warrant  to  record  the  respondent's  bond  of  caution 
to  enforce  this. 

6.  The  terms  of  the  judgment  of  the  House  of 
Peers  is  always  strictly  interpreted  and  confortned 
to.  Buty  in  point  of  form,  this  is  sometimes  diffi- 
cult. Accordingly,  in  a  case  of  a  hill  of  suspeninon, 
where  the  House  of  Lords  had  irregularly  determined 
on  ihe  merits^  as  if  the  cause  itself  had  depended  be- 
fore the  House  upon  expede  letters  qfmspemim,  ^ 
following  interlocutor  was  pronounced  by  the  Court : 

Having  oonsldeced  this  petition,  with  the  judgment  of  the 
House  of  Lords  referred  to  and  produced,  they,  in 
obedience  thereto,  alter  the  several  interlocutors  com- 
plained of  in  the  appeal  therein  recited ;  ordain  the 
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clerk  immediately  to  deliver  up  to  the  petitionei^s  a- 
gent  the  promissory-note  consigned  in  his  hands,  npoD 
receipt  for  die  same :  And  in  order  that  the  defences 
in  the  action,  brought  at  the  instance  of  the  porsner, 
may  be  in  rq;ular  form  sustained,  and  that  the  de- 
fenders may  be  assoilzied,  remit  to  the  Lord  Oifinar; 
on  the  Bills,  with  instructions  to  pass  the  bill  of  suspen- 
sion m  Mo^ 


TTke  biU  being  thus  passed,  and  the  Utters  e^ 
Jpecfe,  the  Lard  Ordinary  ^  at  discussing  the  suspfn^ 
sioHf  in  respect  of  the  judgment  of  the  Hoose  of 
JjOTda,  found  the  letters  arderfy  proceeded,  which  m 
substance  was  the  same  as  sustaining  the  dtfaiceSf 
in  terms  of  the  judgment  of  the  House  oflati^* 

7-  Again,  in  a  special  case,  Keid  v.  Hope,  &c, 
where  a  judgment  of  the  Court  of  Session,  assoilzie* 
Big  the  defenders,  was  reDersedon  ^peal,  and  ai^i^ 
made  to  repel  the  defences,  and  decern,  but  nodung 
said  in  the  judgment  as  to  ei^nses,  the  First  Di^- 
sion,  18th  November  1825  %  affirmed  LokI  Eldin's 
interlocutor,  finding  it  not  competent,  in  sudi  or- 
cuxnstances,  to  award  expenses  of  process  to  the  jKir- 
suer. 

The  general  rule  in  all  cases  is.  That  vsben  the 
House  of  Lords,  intend  to  give  exjpenaes.to  eiw 
party,  it  is  distinctly  so  expressed  in  the  jud^oaent 

*  Sh8w*t  Reports,  No.  166. 


TITLE  X. 

PROCEEDINGS  IN  CAUSES  REMITTED  TO  THE 

JURY  COURT. 


CHAP.  L 


OF  THE  JURY  COURT  IN  GENERAL. 


%  1*   Of  the  r^cMve  gfyjOutes^  and  acts  qf  sederunt* 

The  Jury  Court  for  the  trial  of  civil  causes  in 
Scotland,  was  originally  constituted,  as  an  experi- 
ment, by  the  statute  55.  Geo.  III.  c.  42.,  (of  date 
id  May  1815).  With  reference  to  that  statute,  and 
under  the  powers  thereby  given,  sundry  acts  of  se- 
derunt, and  a  code  of  regulations,  were  framed,  de- 
tailing the  forms  of  procedure ;  and  with  reference  to 
tliese,  ^  A  Farm  of  Process  was,  in  1817,  publish- 
ed by  Mr  John  Russell,  one  of  the  clerks  of  the  Jury 
Court. 

Upon  this  footing  the  business  was  conduct^, 
until  19th  May  1819i^  when  the  statute  59*  Geo. 
III.  c.  S5.  was  passed,  enlarging  the  powers  of  the 
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Jury  Court,  dedarvng  it  permanent^  appointing  ad- 
ditional clerks,  and  providing  amply  for  the  erection 
of  buildings  for  its  accommodation.  Certain  addi- 
tional acts  of  sederunt  were  also  passed  upon  this 
occasion. 

But  '  the  Lords  of  Council  and  Session,  and  the 

<  Lords  Commissioners  of  the  Jury  Court,  being  re- 
'  gularly  and  duly  assembled,  and  having  taken  in- 
'  to  consideration  the  act  of  sederunt  relating  to  the 

*  trial  of  civil  causes*  by  jury,  passed  on  9th  Decem- 
^  ber  1815, — ^the  rules  and  orders  of  the  Jury  Court, 

*  made  in  pursuance  of  the  29th  section  of  the  said 

*  act  of  sederunt,— the  acts  of  sederunt  of  the  lOth 

*  February  1816,  6th  March  1817,  9th  July  1817, 

<  ISth  January  1819,  30th  November  1819,  and 

<  19th  February  1820,   together  with  all  the  Ap- 

*  pendixes  thereto ;'  found  it  expedient  to  repeal  the 
same  {  and  they  did^  by  act  of  sederunt,  of  date  Sd 
July  18S3,  accordingly  <  T^)eal  tkem  in  aU  their 

*  parts  and  pravisitnUf*  and  did  substitute  the  regu- 
lations therein  specified^  and  *  the  practical  tortsm* 
thereunto  anneoced  in  Appendix,  in  th^  stead. 

Upon  5th  July  18S5|  however,  the  statute  &  Geo« 
IV«  Ci  IflO.  was  passedi  still  further  enlaiging  the 
^here  of  actioa  of  the  Jury  Court*  particularly  hy 
directing  a  large  class  of  causes,  as  specified  in  soot. 
28.*,  to  be  at  once  remitted  to  the  Jury  CoiHt  for 
discussion  and  det^uination  ;  and  ptoviding  Ibr.  the 
appointment  of  two  additional  Jndgea  in  the  Jury 
Court. 

*  Vide  pp.  233-35  aod  286,  supra. 
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The  relatiTe  amended  act  0f.eedenint|  of  date 
S9th  November,  and  24th  December  1825,  contains 
a  new  code  of  regulations^  regarding  the  proceedinga 
in  the  Jury  Court ;  and  it  is  enacted,  sect.  61,  <  That 

*  the  act  of  sederunt,  and  rules  and  regulations  for  the 

*  government  of  the  Jury  Court,  both  bearing  date 
'  3d  July  182S,  are  thereby  repbajled  ;  hU  uritk* 

*  outpryudice  to  the  practical  forms  in  tue  in  &ie 

*  Jwrtf  Court* 

The  act  of  sederunt,  of  date  29th  November  last, 
(1825,)  with  the  practical  form$  referred  tOf  at  also 
the  statutes  55.  and  09.  Geo.  III.  and  6.  Geo.  IV.| 
are  annexed  in  Appendix  *,  as  containing  th^  whole 
provisions  and  regulations  now  applicable  to  the  Jury 
Court* 

4 

§  2.  Of  the  Judges  of  the  Jury  Court. 

This  Court,  as  originally  constituted,  consisted  of 
the  Honourable  William  Adam,  as  ChUf  Commis^ 
sianer^  and  of  two  Commissioners  or  Judges,  who 
were  selected  from  amongst  the  number  of  the  or* 
dinary  Judges  of  the  Court  of  Sesgion,  viz.  Lord 
Meadowbank  setiior,  and  Lord  Fitmilly ;  and  upon 
Lord  Meadowbank's  death.  Lord  Gillies  was  ap- 
pointed Judge  in  his  stead.  The  Lordi  Comnus- 
sioners  must  be  Senators  of  the  College  of  Justice  or 
Barons  of  the  Court  of  Exchequer  in  Scotland,  who 
shall  at  the  time  of  their  nomination  be  qualified  to 
be  Senators  of  the  College  of  Justice. 

Appendix,  Not.  XXXI.  XL.  XLI.  XLII.  and  XLIII. 


6d^S  OF  toLBIUCft  AMD  OTH£R  orFlC£R&    [tiT.  X. 

§3.  C^  Ae  d$rAB  and  ctker  tjgken  qf  comtt. 

There  are  four  principal  clerks,  who  must  be  ad- 
▼oeateB  or  writers  to  the  signet  of  three  years'  stand- 
ing } — the  Lord  Chief  Commissioner's  cleil:,  and 
two  assistant*clark»  and  elosetJLeepers  ;*«'«also  three 
maoers*  The  duties  of  these  Tarions  officers  are  ana- 
logous to  similar  members  of  the  Court  of  Session. 
They  are  all  members  of  the  College  of  Justice. 

By  the  said  act,  6.  Geo.  IV .  it  is  provided,  <  That 

*  two  other  ordinary  Judges  of  the  Court  of  Session 

*  shall  be  appointed  Commissioners  of  the  Jury  Court 

*  by  his  Majesty ;'  and  Lords  Cringletie  and  Macken- 
zie have  accordingly  been  since  so  appointed. 

§  4.  Cflhe  term$  and  siithiffs  of  the  Jury  Court. 

By  sect.  36.  it  is  enacted,  *  That  so  much  of 
'  the  foresaid  act  of  the  59.  of  his  late  Majesty,  as  re- 

*  gulates  the  terms,  and  the  times  of  the  sittings  of 
^  the  said  Jury  Court,  shall  be,  and  the  same  is  hereby 

*  repealed ;  and  from  and  after  the  said  11th  day  of 

*  November  18£5,  the  said  Jury  Court  shall  meet  fdr 

*  the  despatch  of  the  business  of  d&e  CoiHt,  wheA<^ 
^  requiring  the  intervention  of  a  Jury  or  ndt,'itbriAg 
^  the  whole  period  of  the  session  of  the  Court  of  Ste-- 
^  sion,  and  that  they  may  hold  sittings  for  thef  tria& 

*  of  issues  for  a  fortnight  thereafter,  and  also  for  tfen 
^  days  during  the  Christmas  recess  ;  and  during  thfe 

*  foresaid. space,  the  said  Court,  or  the  individud 
<  Judges  thereof,  shall  sit  on  such  days,  and  with 
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'  such  eontinuttion  of  daySt  as  shall  by  act  of  sede- 
*  nmt  be  appointed.' 

By  sect.  15*  aud  16.  of  the  relative  act  of  sederunt, 
it  is  enactedt 

That  when  csauses  are  set  down  for  trial  during  the  ses- 
spom  the  Jury  Court,  or  the  individual  Judges  tbidruo^ 
shall  sit  on  Mondays  and  Wednesdays  to  try  sudi  canaea. 
And  the  Jury  Court,  or  the  individual  Judgf^  thereof 
shall  sit  for  a  fortnight  at  the  conclusion  of  each  ses- 
sion, or  such  part  thereof  as  shall  be  necessary,  to  try 
the  causes  then  set  down  for  trial ;  and  for  ten  days  at 
the  commencement  of  every  Christmas  recess,  or  such 
part  theredF  a^  shall  be  necessary,  to  try  the  causes  then 

set  down  for  trial. 

• 

§  5.  Cfthe  Jury  Cowet  kand^rdL 

This  roll  is  taken  up  at  the  Jury  Court  office  in  the 
R^ister-House,  between  the  hours  of  two  and  four, 
by  one  of  the  assistant-clerks  (Mr  Bringloe,)  two  days 
before  the  time  fixed  for  calling,  which  is  at  half  past 
tea  in  the  forenoon  of  such  day  or  days  in  the  week,  as 
the  two  jioiior  Judges  of  the  Jury  Court,  (Lords 
Crii^etie  and  Maekenzie,)  officiate  respeetiyely  in 
the  Outer-House,  as  permanent  Ordmaries  in  the 
Court  of  Session.  The  motions  are^macle  viea  voce 
at  a  bar  in  the  Parliament^House,  in  the  same  man- 
ner as  similar  motions  are  made  in  the  Court  of  Ses- 
sion. Accordingly  parties  aire  enjoined,  by  sect*  1  •  of 
the  act  of  sederunt,  <  when  they  intend  to  have  their 
*  caeen  brought  before  the  Jury  Court,  for.  the  pur- 
'  pose  of  preparation,  to  enrol  the  cause  in  a  hand- 
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<  roll  of  one  of  the  two  junior  Judges  of  the  Jury 
'  Court,  to  be  called  the  Jury  Court  Hand'RolU 

§  6.  Of  the  Jury  Court  preparatian^ntt. 

This  roll  is  taken  up  in  a  similar  manner  with  the 
hand-roll,  but  it  is  a|)plicable  to  a  more  advanced 
sti^  of  the  proceedings,  and  is  discussed  before  the 
Lord  Chief  Commissioner,  and  the  other  Judges  m 
the  Jury  Courts  at  or  after  one  o'clock  daily  in  time 
of  session.  It  is  enjoined  accordingly,  by  sect.  5.  of 
the  act  of  sederunt,  that  all  causes  in  a  state  to  have 
the  record  closed,  and  issues  prqiared  and  adjusted, 
shall  be  enrolled  in  ^  the  Jury  Court  Pr^parotm^ 
^  lUM^  for  the  consideration  and  judgment  of  the 
Lord  Chief  Commissioner,  or  one  or  more  of  the  se- 
nior Judges  of  the  Jury  Court. 

And  it  is  provided,  by  the  act  of  sederunt,  sect. 

AA 

That  durmg  the  eemm  all  motions  in  the  oxdmary  bisi- 
ness  of  the  Jury  CSourt  shall  proceed  as  heretofore  be- 
fore  the  Lord  Chief  Couunissioner,  or  other  ivaigt  or 
Judges  of  the  Jury  Court. 

And,  by  sect.  45., 

That  in  cases  where  the  law  requires  the  atteadance  of 
more  than  one  Judge,  such  attendance  shall  be  regols- 
ted  by  special  appointment 
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S  7*  Q^^^  ^^  ofcau^9  set  dawn /or  trials 

It  is,  by  the  act  of  sederunt,  sect.  I7.,  enacted. 

That  a  reguUxr  roll  shaD  be  made  vp  Jbr  each  day  of  trial 
during  the  seBsum^  and  for  the  sittings  after  the  two  ses^ 
sionSf  and  also  for  the  sittings  in  the  Christmas  recess^  of 
all  causes  in  which  notice  of  trial  has  been  given,  and 
of  causes  set  down  for  trial  by  consent  of  parties,  and 
leave  of  the  Court ;  and  the  causes  so  set  down  for  trial 
shall  be  tried  in  the  order  in  which  they  stand  on  the 
said  roll,  unless  it  shall  be  made  to  appear  to  the  Court 
that  there  is  good  reason  for  altering  the  place  of  the 
cause  in  the  roll,  or  for  postponing  the  trial. 

.  S  ^*  Cfmcticns  arui  of  notices  ofmotiens. 

It  is  provided,  by  section  50.  of  the  act  of  sede- 
runt. 

That  all  notices  given  by  parties  to  each  other  in  Jury 
Court  causes  must  be  in  writing  s  must  specify  the  day 
on  which  the  motion  is  to  be  made  in  Court,  and  must 
be  intimated  to  the  other  party  and  lodged  in  the  Jury 
Court  Office,  in  the  Kegister-House,  fbrty-^ht  hours 
befijre  the  motion  can  be  made^  unless  the  time  is  other- 
wise provided  by  this  act  of  sederunt;  and  the  time  of 
lodging  and  intimating  must  be  marked  on  the  back  of 
the  copy  of  the  notice  lodged  in  the  Jury  Court  Office  in 
the  Register-House,  and  copies  of  all  the  affidavits  rela- 
tive thereto  shall  be  lodged  at  the  Jury  Court  Office, 
in  the  Register-House,  on  the  same  day  on  which  they 
are  served  upon  the  party  or  his  agent,  otherwise  the 
party  giving  the  notice  shall  not  be  entitled  to  avail  him- 
self thereof 
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And  it  is  provided,  by  aect.  51, 

That  all  motions  must  be  made  during  the  session ;  and 
no  motion  will  be  heard  during  the  sittings  or  yaca- 
tion,  except  such  as  relate  to  any  trial  that  Is  to  proceed 
before  the  immediate  succeeding  session.  And  sudi  mo- 
tion can  only  be  made  by  permission  of  the  Court,  or 
one  of  the  Judges,  on  its  being  shown,  that,  from  some 
adequate  cause,  it  could  not  be  made  during  the  session. 

§  9*  How  the  time  of  notices  is  to  be  reckoned. 

Sect.  52.  provides. 
That  in  all  cases  in  which  any  number  of  days'  notice  is 
required  to  be  given  for  business  to  be  done  in  the 
Jury  Court,  the  days  are  to  be  computed  by  esdiiding 
the  day  on  which  the  notice  is  given,  and  indoding  die 
day  on  which  the  business  is  to  be  done. 

§  10.   What  if  a  pursuer  abandons  the  cause? 
In  this  case,  the  act  of  sederunt  provides,  sect.  47, 

That  if  it  shall  be  made  to  appear  to  the  Jury  Court,  dial 
a  party  has  abandoned  his  suit,  or  if  the  pursuer,  or  the 
party  appointed  to  stand  as  pursuer  before  the  Jury 
Court,  shall  not  proceed  to  trial  within  twelve  months 
after  issues  have  been  finally  prepared;   or  ti^  af> 
ter  having  given  or  received  notice  of  trial,  the  pursuer 
does  not  appear  at  the  trial,  and  proceed  with  his  eri- 
dence,  unless  reasonable  cause  for  such  delay,  or  for  liis 
failing  to  appear,  is  shown  to  the  satisfaction  of  the  Jury 
Court,  it  shall  be  competent  to  apply  to  the  Jury  Court, 
to  remit  the  case  back  to  the  court  from  whence  it 
came,  and  that  such  court  shall  hold  the  party  as  con- 
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tauitdf  BnA  prbcded  thtoein  fts  in  oth^r  crises  in  il^h 
partte  Are  bdd  as  cbtifesft^. 

S  IL  Prooisses  do  notfaU  Mkqj  in  ttU  Jury 

Court* 

It  is  declared,  by  sect.  49f  that  no  cause  shall  fall 
asleq^  while  in  the  Jury  Court,  though  no  step  shall 
have  beeh  taken  withiA  a*year  and  a^y. 


%  12.   What  if  a  party  die^  or  be  ssque^aied  f 

The  same  rules  that  apply  to  cases  in  the  Court  of 
Session  are  applied  here.  Accordingly,  it  is  enacted, 
by  sect.  49, 

That  in  all  eases  in  which  a  party  shall  i&^  or  become  ftonA- 
npt^  and  fa  mprnMnOed^  it  shall  be  eompetant  to  the 
Jury  Court,  ob  a  motion. made  upon  regular  notice,  to 
allow  his  heir,  or  other  representatives,  in  case  of  death, 
or  the  trustee  upon  the  estate,  in  case  of  bankruptcy, 
to  sist  him,  her,  or  themselves,  as  a  party  or  parties  to 
the  cause,  aiid  to  appear  and  have  the  issue  or  Issues 
settled  or  tried. 
And  thaii  in  eases  of  sequestration  of  one  of  the  patties^ 
it  afaall  lie  competent  to  the  said  courts  en  the  motion 
of  tlM  odier  patty,  to  exder  intimation  of  the  prooess^  to 
bc$  made  to  the  trustee,  or  interim  &ctor,  as  the  case 
may  be^  and  to  allow  the  party,  to  whom  intimation  is 
•o  giTcn,  to  make  appearance  in  the  process  within  such 
time  as  the  court  shall  direct,  and  to  state  whether  he 
means  to  sist  himself  as  a  party  in  such  process,  or  to 
crave  time  to  consider  the  propriety  of  so  doing;  and 
that  the  proceeding,  in  consequence  of  Mtii  paxty  bdng 
Slated  as  aforesaid,  shall  be  at  valid  and  effictu4,  to  all 
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intents  and  purposes,  as  if  the  party  hadbeen  sistedby 
the  authori^  of  the  court  by  which  the  cause  was  tnas- 
mitted  to  the  Jury  Court. 
And  when  the  interim  factor  or  trustee  shall  mT  sist  him- 
self, and  also  in  case  of  the  death  of  a  defemfer, 
when  his  heir  or  representative  does  noi  sist  himsdf, 
it  shall  be  competent  for  the  Jury  Court  to  remit  the 
same  to  the  Court  of  Session,  or  Court  of  Admind^i 
for  the  purpose  of  being  transfcarred  agunst  the  rqire- 
sentatives  of  such  defender,  or  of  otherwise  disposing 
of  the  cause,  according  to^  law. 


CHAP.  II. 

PROCEDURE  IN  CAUSES  BEMItTED  TO  THE  JURY 
,  COURT  UNDER  6.  GEO.  TV.  C.  120,  %  2S. 

§  1.  When  defences  hawndt  previously  been  lodged. 

The  first  step,  after  transmitting  the  process  to  the 
Jury  Court  Office  in  the  Register-House,  is  to  en- 
rol the  cause  in  the  hand-roll  of  Lord  Cringlefeie  gc 
Lord  Mackenzie,  as  junior  Judges  (^the  Jury  Comt ; 
and  to  give  due  notice,  in  writing,  to  tiie  ddendet^s 
agent,  that  the  Judge  is  to  be  mored  for  a  peremp* 
tory  order  to  lodge  defences  within  a  reasonable 
time. 

^  %   When  dilatory  defences  are  lotfyed. 

(!•)  If  the  defences  are  of  a  dilatory  nature. 
.  It  is  provided,  by  ^  3.  of  the  act  of  sederunt^ 
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That  if  dilatory  defences  shall  be  put  in,  and  not  aban- 
donedy  the  junior  Judge  shall  remit  the  cause  back  to 
the  Court  by  which  it  was  remitted,  that  those  dilatory 
defences  may  there  be  disposed  of. 

1.  The  process  having  been  so  sent  bal;k  to  the 
Court  6f  Sesdon,  the  next  step  Will  be  to  enrol  the 
cause  in  the  hand-roll  of  the  Lord  Ordinary  in  that 
Court,  in  order  to  get  the  dilatory  defences  disposed 
of.  If,  upon  hearing  parties,  the  Lord  Ordinary 
shall '  9uMam  them,  or  any  of  them,  to  the  effect  of 
<  dismissing  the  action,  he  shall  at  the  same  time  de- 
^  termine  the  matter  of  expenses  ;^  which  judgment 
shall  be  final  unless  reclaimed  against,  in  the  man- 
ner directed  by  sect.  18.  of  the  statute.  If  the  In- 
ner-House shall,  upon  advising  a  reclaiming  note,  ad- 
here to  the  Lord  Ordinary^s  judgment,  the  cause 
will  be  ended.       •^' 

8.  If,  again,  the  Lord  Ordinary  shall  see  cause  to 
re9erve  consideration  of  such  dilatory  defences  as  re- 
quire probation,  until  the  peremptory  defences  shall 
be  pleaded,  and  the  record  adjusted,  he  will  direct 
the  process,  by  an  interlocutor  containing  this  reser^ 
fxiiion^  to  be  retransmitted  to  the  Jury  Court,  and 
the  adjustment  of  the  record  there  proceeded  in. 

It  may  however  admit  of  doubt,  whether  the  Lord 
Ordinary  may  not,  in  such  circumstances,  proceed  him- 
self with  the  adjustment  of  the  record  in  the  Court 
of  Session,  so  as  finally  to  dispose  of  the  dilatory  de- 
fences before  remitting  the  cause  again  to  the  Jury 
Court ;  because  this  reservation  necessarily  implies 

2x2 
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that  he  will,  at  a.future  stage  of  the  cause,  resume 
consideration  of  the  dilatory  defences ;  for  whidi  pur- 
pose the  Judges  of  the  Jury  Court  must  again,  at  the 
suitable  stage,  remit  the  cause  once  more  to  the  Court 
of  iSession. 

S.  If,  on  the  other  hand,  the  Lord  Ordinary  shatt 
repel  the  dilatory  defences,  the  cause  may  be  forth- 
with remitted  again  to  the  Jury  Court,  without  aay 
separate  finding  as  to  expenses^  unless  the  de- 
fender shall,  at  the  time  of  pronouncing  judgm^tt 
repelling  the  defences,  declare  his  intention  to  bring 
that  judgment  under  review  of  the  Lmer-Honse  j  in 
which  case,  the  Lord  Ordinary  shall  delay  to  remit 
to  the  Jury  Court,  but  shall  forthwith  give  judgment 
for  the  expense  of  that  preliminary  discussion  ;  and 
the  procedure  already  mentioned  under  Title  IV. 
C.  ii.  p.  296-9>  will  take  place  in  the  Court  of  Ses- 
sion. 

(S.)  Where  the  defences  are  of  a  peremptory  naiurc. 

If  no  dilatory  defences  are  pleaded,  or  when  they 
have  all  been  finally  repelled,  it  is  provided,  by  the 
same  sect.  3.  of  the  act  of  sederunt,  '  That  if  the  ju* 
'  nior  Judge,  in  preparing  a  cause,  shall  consider  tHe 
«  summons  and  defences  not  to  be  correct,  he  shall 
'  either, 

1.  *  Order  them  to  be  amended,— or 

S.  *  Return  the  cause  to  the  Court  by  which  it 
<  was  remitted,  that  the  necessary  amendments 
*  may  be  there  made.' 

In  genenJy  the  junior  Judge  will  be  inclined  to 
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adopt  the  first  of  these  alternatives,  when  the  ne- 
cessary amendments  can  be  conveniently  made  in 
the  Jury  Court.  But  whether  this  is  done  in  the 
Juiry  Court  directly,  or  in  the  Court  of  Session  un- 
der a  remit  to  that  Court,  the  proceedings  already 
detailed  under  Title  IV.  C.  v.  and  vi.,  will  be  follow- 
ed out. 

And  if  the  pursuer  shall  fail  in  amending  his 
summons^  or  the  defender  his  defences,  in  a  suit- 
2^6  manner,  the  Lord  Ordinary  in  the  Court  of 
Season,  upon  a  remit  from  the  Jury  Court,  will  dis- 
pose of  the  cause  by  decerning  against  the  defender, 
or  by  dismissing  the  action,  and  assoilzieing  him,  ei- 
ther with  or  without  expenses  of  process ;  and  with 
or  without  reserving  to  the  pursuer  to  bring  a  new 
action,  as  the  case  may  require. 

§  3.  Of  the  proceedings  towards  (Adjusting  the 

Ttoord  t^pon  the  summons  and  dtfences* 
By  the  statute,  sect.  S9*  it  is  provided. 

That  SQch  causes,  when  remitted  to  the  Jury  Court,  shall 
be  prepared,  and  the  record  oF  averments  and  of  pleas 
completed  and  authenticated  by  the  Jury  Court,  or  any 
one  of  the  Judges  of  that  Court,  in  the  same  manner 
as  is  hereby  directed  to  be  done  in  the  Court  of  Ses-* 
sion. 

If  the  summons  and  defences  are  correctly  fram- 
ed }  or  if  the  terms  of  the  summons  and  defences 
have  undergone  amendment,  and  the  record  is  so  far 
purified  ;  it  is  enacted,  by  sect.  5.  of  the  act  of  se- 
derunt. 
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That  when  the  Judges  of  the  Jury  Court,  preparing  a 
cause  in  the  Outer-House^  are  satisfied  that  the  sum- 
mons  and  defences  are  sufficiently  explicit  inpoiMqf 
fad,  and  correctly  deduced  tfi  paUU  tflaWj  and  are  not 
otherwise  defective,  and  that  no  other  disclosure  of  fibct 
is  necessary  for  the  due  preparation  of  the  cause;  and 
if  the  parties  agree  to  hold  the  summons  and  defences 
a^  containing  their  full  and  final  statement  of  iacts  and 
pleas  in  law,  he  shall  forthwith  pronounce  an  interlo- 
cutor, ordering  the  clerk  of  the  Jury  Court  to  insert 
the  cause  in  the  Jury  Court  PttparoiiumrBM,  in  order 
that  the  further  proceedings  in  the  cause  may  take  place 
before  the  Lord  Chief-Commissioner,  or  other  Jo^ge 
or  Judges  of  the  Jury  Court 

At  this  stage,  as  well  as  when  a  condescendenoe 
and  answers  are  lodged,  it  is  competent,  h^ixre  ob- 
sing  the  record,  to  apply  for  a  diligence  to  reoorer 
writings,  and  to  produce  all  such  as  shall  be  deemed 
by  the  parties  material  to  the  issue. 

The  relative  act  of  sederunt,  sect.  4,  aooofdingly 
provides, 

That  in  the  preparation  of  causes  by  the  said  Judges,  tlie 
regulations  a^toihe  production  of  writings,  and  as  to  the 
form  of  condescendences  and  answers,  and  notes  of 
pleas  in  law,  contained  in  the  rules  and  regulations  for 
the  Outer-House  and  3ill-Chamber,  shall  be  strictly 
observed. 

^  4.  Ac^ftMtment  of  the  record,  where  the  parties  do 
not  abide  by  the  summons  anddefeAces  asa  auf- 
ficient  record. 

In  this  case  the  act  of  sederunt  provides,  sect.  6, 
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Tliat  if  condescendences  and  answers,  or  mutual  conde- 
scendences and  answers,  appear  to  be  necessary,  the 
junior  Judge  preparing  the  cause  shall  order  the  same, 
and  the  revisal  thereof,  accompcmied  with  notes  of 
pleas  in  law ,-  and,  as  soon  as  they  are  lodged,  shall 
pronounce  an  interlocutor,^  directing  the  clerk  of  the 
Jury  Court  to  insert  the  cause  in  the  Jury  Court  pre- 
parationF-rollf  in  order  that  the  farther  proceedings  in 
preparing  the  cause  may  take  place  before  the  Lord 
Chief-Commissioner,  or  other  Judge  or  Judges  of  the 

r  Jury  Court 

In  short,  the  procedure  before  a  junior  Judge  in 
the  Jury  Court,  while  preparing  the  record,  is  very 
nearly  the  same  as  before  a  Lord  Ordinary  in  the 
Court  of  Session  ;  as  to  all  which,  see  Title  IV. 
But  there  are  one  or  two  exceptions. 

1.  The  junior  Judges  in  the  Jury  Court  have  no 
power  to  close  the' record,  but  only  to  cause  transfer 
the  process,  when  suflSciently  advanced  for  that  pur- 
pose, to  the  Jury  Court  preparation^roB,  in  order  to 
be  thenceforth  proceeded  in  before  the  Lord  Chief- 
Commissioner,  and  the  other  Judges  of  the  Jury 

.  Court. 

2.  If  dilatory  defences  are  pleaded,  they  must 
retransmit  the  process  to  the  Court  of  Session,  as 
already  stated,  to  dispose  of  these  defences,  before 
proceeding  farther. 

3.  If  the  junior  Judge,  in  preparing  a  cause,  shall 
consider  the  summons  and  defences  not  to  be  cor- 
rect, he  shall  order  them  to  be  amended,  or  return 
the  cause  to  the  Court  by  which  it  was  remitted^  that 
the  necessary  amendments  may  be  there  made. 
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%  a^  WkfU  if  a  que$tian  (^  law  0r  rekwmt^  ceminf 

It  is  provided,  by  the  act  of  sederunt,  sect.  8, 

That  it  shall  be  competent  to  th^  jifnior  Judges  of  Uie 
Jury  Court,  in  the  preparation  of  causeS|  whea  ai^ 
question  of  law  or  relevancy  occurs  in  the  course  of 
preparing  a  cause,  to  order  it  to  be  transferred  to  the 
Jury  Court  preparatiof^roO^  to  be  proceeded  in  ac- 
cording to  the  provisions  of  the  act  of  Parliament  of 
6,  Geo.  XV-  cap.  120. 

On  this  head,  sect.  33.  of  the  act  of  Parliam^it 
enacts. 

That  the  junior  Judge  shall  have  it  in  his  power^  ettlier 
to  deiermine  the  question,  or  to  rqnrt  it  for  decision 
by  the  whole  Judges  of  the  Jury  Court,  or  a  quormm 
thereof  comMng  in  all  cases  f^  not  less  than  tkntt^rndk 
Judges : 

And  the  decisioii  of  the  said  Judge  of  the  Jury  Court  in 
the  said  matter  shall  be  final  and  ooDclasiTe^  if  not 
brought  under  review  of  the  whole  Jwry  Court,  by  bio- 
tion  to  that  ^ffiact,  made  in  the  said  Couitt  and  of  whick 
duQ  notice  shall  be  given,  according  to  the  fimn  of  gi- 
ving notices  in  that  Court,  within  ten  days  after  the  ii^ 
terlocutor  of  the  said  Judge  shall  be  pronounced : 

And  the  decision  of  the  Jury  Court,  either  proDoanoedT 
on  the  review  of  the  said  Judge's  interlocutor,  or  cm 
the  cause  being  by  him  taken  to  report,  shaD  be  final 
on  that  question : 

And  tf  ^  9^oB  be  ordered  by  the  smU  Jisdge  or  Jm^ 
Cmtfrti  that  such  question  ought  to  be  deUoEnined  pre> 
vious  to  trial,  the  cause  shall  forthwith  be  rewJIted  to 
the  Ordinary  of  the  Court  of  Sessioni  by  whom  the 
same  was  remitted  to  the  Jury  Courts  to  have  that  ques- 
tion determined. 
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And  when  ihe  cause  shall  be  remitted  to  the  Court  of  Ses- 
sion, for  decision  on  a  previous  question  of  law^  the 
said  Court  of  Session  shall  proceed  to  determine  the 
same  according  to  the  rules  and  regulations  of  that 
Court;  the  determmoHon  of  the  Court  of  Session  bHng 
ftntd  m  OifiA  Cowi,  and  that  of  the  Court  of  Admiralty 
subject,  as  it  now  is  by  law,  to  the  review  of  the  Court 
of  Session : 

And  the  determination  of  such  previous  question  of  law 
or  relevancy  shall  not  be  open  to  appeal  to  the  House  of 
Lords  toUhoui  leave  expressly  granted,  reeerving  the  full 
effect  of  the  objection  to  the  decision  in  any  appeal  to 
be  finally  taken. 


CHAP.  III. 

« 

OF  CLOSING  THE  RECORD  AND  PREPARING  ISSUES. 

§  1.  Catues  sefnt  from  the  Court  of  Sesnon  with 

the  r§cord  closed. 

In  the  oourse  of  the  discussion  of  causes,  other 
than  those  specified  in  the  S8th  section  of  the  sta- 
tute, the  Lord  Ordinary,  or  the  Court  of  Session, 
will  proceed  to  close  the  record  ;  and  if  it  shall  ap- 
pear that  the  cause  resolves  into  matter  of  fact  that 
can  be  tried  by  a  jury,  or  that  there  are  facts  neces- 
sary to  be  ascertained  by  jury  trial  before  deciding 
on  the  merits,  they  may  either  remit  the  process 
with  the  record  (is  closed  to  the  Jury  Court,  in  or- 
der to  frame  and  try  suitable  issues  by  a  jury,  or 
they  may  frame  and  send  issues  to  be  so  tried. 
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And  it  is  provided,  by  sect.  57 .  of  the  act  of  sede- 
runt, _ 

That  issues  prqHxred  in  ike  Court  of  Session  shall  be  sent 
with  the  process  and  productions  to  the  Jury  Court 
Office,  in  the  Register-House,  and  that  the  regulations 
for  notice  of  trial  and  other  proceedings  therein  shall 
be  the  same  as  if  the  issues  had  been  prepared  in  the 
Jury  Court. 

A  similar  course  will  be  followed  where  issues  are 
directed  by  the  House  of  Peers  to  be  tried  in  the 
Jury  Court. 

In  all  such  cases,  the  process  will  be  transmitted 
from  the  Court  of  Session,  direct  to  the  Juiy  Court 
Office  in  the  Register-House,  and  the  issues  forth- 
with engrossed,  and  preparation  made  for  gdng  to 
trial. 

§  2.   Where  the  record  is  cuffusted  and  domd  m 

the  Jury  Court. 

It  is  provided,  by  sect.  7*  of  the  act  of  sederunt. 

That  in  proceeding  in  the  preparation  of  causes,  placed 
in  the  Jury  Court  preparation-roU,  the  act  of  6.  Oeow 
IV.  cap.  120,  and  all  regulations  applicable  to  com- 
pleting the  record,  contained  in  the  act  of  sederunt  for 
the  Outer-House  of  the  Court  of  Session  and  the  Bill^ 
Chamber,  shall  be  strictly  observed ;  and  the  record, 
when  adjusted,  shall  be  authenticated  by  the  Judge  or 
Judges  of  the  Jury  Court  who  prepared  the  cause. 

%  3.  How  issues  are  to  be  framed  and  setded  ui 

the  Jury  Court. 
Section  4.  enacts. 
That  from  and  after  the  said  1 1th  day  of  November  1825, 
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when  a  cause  shall  be  ready  for  the  framing  of  issaesf 
whether  it  be  one  of  the  causes  above  enumerated  as 
appropriate  to  the  Jury  Court,  or  a  cause  remitted  ge- 
nerally from  the  Court  of  Session  for  trial  by  jury,  the 
purmier  of  the  issue  shall  deliver  to  the  clerk  of  the 
Jury  Court  the  issue  or  issues  in  the  cause  which  he 
may  conceive  to^be  proper  for  trial,  prepared  and 
signed  by  counsel ;  and,  in  like  maimer^  the  defender  in 
the  issue  may,  if  he  think  proper,  lodge  with  the  clerk 
the  issue  or  issues  in  the  cause  which  he  may  conceive 
to  be  proper  for  trial,  prepared  and  signed  in  like 
manner ;  and  if  the  issue  or  issues  so  respectively  de- 
livered to  the  clerk  shall  be  approved  of  by  the  Jury 
Court,  the  same  issues  shall  be  delivered  out  to  the 
parties  by  the  clerk  to  be  Ixied  by  the  Jury. 

That  if  the  issues  shall  not  be  delivered  by  the  parties,  or 
either  of  them,  to  the  said  clerk,  or  if,  when  so  deliver- 
edy  they  shall  not  be  approved  of  by  the  Court,  the 
said  Court  shall  direct  a  proper  issue  or  issues  to  be 
framed,  or  shall  alter  the  issue  or  issues  as  framed  and 
delivered,  either  by  adding  such  other  issues  as  they 
may  deem  necessary,  or  by  leaving  out  such  as  are  un- 
necessary, or  by  re-modelling  those  which  have  by  the 
parties  been  delivered. 

And  a  copy  of  the  issue  or  issues  so  altered  by  the  Court 
shall  be  delivered  out  for  trial  to  the  respective  parties 
in  the  cause. 

Provided,  however,  that  if  either  party  shall  object  to  the 
issues  as  settled  by  the  Court,  he  shall  be  at  liberty,- 
at  any  time  within  ten  days^  to  apply  to  the  Court,  by 
motion,  to  have  such  alteration  made  therein  as  he  may 
think  win  better  adapt  the  issue  for  the  trial  of  the 
cause,  or  to  have  the  issues  originally  proposed  by  him 
adopted ;  and  the  Court  shall,  after  hearing  counsel, 
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make  soch  order  thereupon  as  the  justice  of  the  case 
mMy  require^  and  which  order  shall  be  final. 

And  the  relative  act  of  sederunt  provides,  sect*  9t 
That  when^  in  pursuance  of  the  said  act  of  ParliameDt, 
issues  shall  be  delivered  by  the  parties  to  die  derk  of 
the  Jury  Court,  or  when  the  Jury  Court,  upon  the  fail- 
ure of  such  delivery,  shall  direct  issues  to  be  framed, 
the  cause  shall  be  continued  on  the  Jury  Court  prepa- 
ration-roll, to  be  proceeded  in  before  the  Lord  Chid*- 
Commissioner,  or  other  Judge  or  Judges  of  the  Jury 
Court 

And  sect.  10.  provides, 
That  when  issues  mre/biaUy  adjusted^  {L  e.  after  the  elapse 
of  ten  days  without  objection,  or  when  the  objection 
has  been  disposed  oO  they  shall  be  engrossed  on  pardi* 
ment  or  paper,  read  in  court  by  the  clerk,  dated  and 
signed  by  the  Judge,  and  lodged  forthwith  in  the  Jury 
Court  Office,  in  the  Register-House,  where  the  respec- 
tive parties  shall  be  entitled  to  a  copy  for  trial,  accord- 
ing to  the  provisions  of  the  act  of  Parliament  of  the  6* 
Geo.  IV.  cap.  120. 

The  issues  should  be  got  forthwith  printed  by  the 
pursuer,  and  at  least  twenty  copies  lodged  in  the 
Jury  Court  Office,  for  the  use  of  the  Court. 

§  4.    JVho  shall  stand  as  pursuer  in  the  Jwry 

Court? 

This  important  question  does  not  always  admit  of 
easy  solution.  By  the  act  of  sederunt,  sect.  56,  it  is 
provided^ 

Thatfotoi  issues  sort  seUkd  m  Hb  Csmt  of  Sesskm,  Ae 
p&fty  who  is  ordered  to  eoiukseend  shall  be  hM  to  be 
the  pursuer  at  the  trial,  unless  otherwise  ordered  by 
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die  Court;  and  when  both  parties  have  been  ordired 
to  condescend^  the  Court  shall  determine  which  party 
shall  be  the  pursuer. 

But  cases  may  occur  where  the  Court  of  Session 
have  not  settled  this  point.  It  is  accordingly  provi- 
dedy  by  sect.  13, 

That  in  cases  remitted  to  the  Jury  Court  by  the  Court 
erf*  Session,  in  which  the  Court  of  Session  has  ordered 
bcA  parties  to  condescend,  but  ka»  not  dOermbml  wkUk 
partif  Mkatt  be  pwrmar^  the  Jury  Court  shall  determine 
which  party  shall  stand  as  pursuer  at  the  triaL 

Again,  as  to  cases  prepared  for  trial  in  the  Jury 
Court,  it  is  provided,  by  sect.  11.  and  IS, 

That  ihe  partff  who  i$  ordered  by  the  Jury  Court  to  coi^ 
desceudf  shall  be  held  to  be  pursuer,  unless  otherwise 
ivrdered  by  the  said  Court  And  that  when  both  par- 
ties are  ordered  by  the  Jury  Court  to  condescend,  that 
Court  shall  decide  which  party  shall  stand  as  pursuer  at 
the  trial. 

And  by  sect.  14.  it  is  further  provided. 

That  a  shatt  be  competenij  any  time  before  the  day  qf  trying 
the  cauKy  when  a  question  arises  as  to  which  par^  shall 
stand  as  pursuer  at  the  trial,  Jbr  the  Jury  Court  to  <fe- 
eide  nbhich  party  shall  stand  a$  pursuer  at  the  triaL 


%  6.   What  if  a  trial  by  jury  shall  be  rendered 
unnecessary  by  admissions  qf  parties  f 

By  sect.  83.  of  the  statute  6.  Greo.  IV.  it  is  enacted. 

That  i^  after  the  record  shall  have  been  completed  in 
manner  already  directed  as  to  causes  in  the  Court  of 
Session,  the  parties  shallt  by  mutual  admissionSf  render 
any  trial  <^  the  facts  unnecessary^  and  leave,  in  the  opi- 
nion of  the  Jury  Court,  or  Judge  thereof,  a  question 
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merefy  ^  law  to  be  ddberwdntd^  the  said  J1117  Covrt, 
or  the  Judge  thereof  afttf  having  those  admisaons 
put  upon  record,  and  subscribe^  by  the  coonsd  for 
the  parties,  as  already  directed  for  causes  in  the  Court 
of  Session,  shall  forthwith  remit  the  cause  to  the  Ordi- 
nary in  the  Court  of « Session  by  whom  the  same  was 
remitted,  to  be  proceeded  in  and  determined  by  thflt 
Court. 

%  6.   What  if  there  are  questions  of  law  which  the 
parties  desire  to  be^fiased  premausfy  to  trial  9 

On  this  head,  sect.  33.  of  the  statute  provides. 

That  if  after  the  record  shall  have  been  completed  as  a- 
bove,  the  parties  shall  not  be  agreed  upon  the  fiurts,  so 
as  to  bring  the  cause  to  a  question  merely  of  law,  but 
shall  concur  in  a  mmute  or  note  to  the  Jury  Court 
or  Judge^  requiring  that  any  question  of  law  or  rde- 
vancy  arising  out  of  the  pleadings,  to  be  specified  id 
such  minute  or  note,  shall  be  determimed  b^nr  gamg 
to  trial,  the  said  Court  or  Judge,  if  the  request  diall 
appear  just  or  reasonable,  shall  remit  such  question  to 
the  Ordinary  by  whom  the  cause  was  remitted;  and  die 
cause  shall  afterwards  proceed  in  that  Court,  for  the 
decision  of  such  question  of  law  or  relevancy. 

And  the  decision  of  that  Court  shall  he^finalf  snA 
not  subject  to  appeal  ad  interim,  without  leave  ex- 
pressly granted,  as  noticed  in  next  section. 

S  7r   What  if  parties  are  not  agreed  <is  to  remitting 

a  point  of  law  f 

If  the  parties  are  not  agreed  as  to  the  pn^riety  of 
any  such  remit  to  the  Court  of  Session,  or  Court  of 
Admiralty,  it  is  enacted,  by  the  same  section. 
That  if  either  of  the  parties  shall,  withmtt  ike 
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€fihe  €iAier^  insist  that  there  is  a  point  of  law  or  rele- 
vancy, which  ought  previously  to  trial  to  be  determined, 
it  shall  be  competent  for.  such  party  to  move  for  an 
order  to  have  the  cause  remitted  to  the  Court  of  Ses- 
sion, or  Court  of  Admiralty,  if  the  cause  have  come  from 
that  Court;  and  on  such  motion  it  shall  by  the  said  Jury 
Court,  or  Judge  thereof,  be  determined  whether  the 
question  raised  ought  to  be  decided  previous  to  trial, 
or  left  for  discussion  at  the  trial,  or  for  decision  after 
verdict 

And,  (as  noticed  above,  Chap.  ii.  $  4.)  whenever  the  cause 
shall  be  remitted  to  the  Court  of  Session,  for  decision 
cm  a  preoUms  qiftstion  of  law,  the  said  Court  of  Ses« 
sion  shall  proceed  to  determine  the  same  according  to 
the  niles  and  regulations  of  that  Court ;  the  determi^' 
nation  of  the  Court  of  Session  being  Jmal  in  thai  Court, 
and  that  of  the  Court  of  Admiralty  subject,  as  it  now 
is  by  law,  to  the  review  of  the  Court  of  Session : 

And  the  determination  of  such  previous  question  of  law 
or  relevancy  shall  not  be  open  to  appeal  to  ihe  House  qf 
Lards  without  leave  expressly  granted,  reserving  the  full 
effect  of  the  objection  to  the  decision  in  any  appeal  to 
be  finally  taken. 

§  8.  ^a  question  of  fact  remain,  the  cause  to  be 

sent  back  to  the  Jury  Court. 

Here,  again,  the  act  of  sederunt  provides : 

After  the  determination  of  such  question  (of  law  or  rele- 
vancy,) the  cause  may  be  remitted  back  to  the  Jury 
Court,  to  be  there  finally  disposed  of;  and  if  there 
shall  remain  matter  of  fact  to  be  ascertained  between  the 
parties,  the  said  matter  shall  be  tried  by  jury,  and  the 
parties  shall  forthwith  proceed  before  the  said  Jury 
Court,  or  one  of  the  Judges  thereof,  to  prepare  the 
issue  or  issues  for  trial,  in  manner  herein  directed. 
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CHAP.  IV. 

Olr  ffOnCBB  AKB  PIIOCBB9IKGS  Pll£rARAtDftT 

TO  TRIAL. 

$  1.  CfiJoritten  evidence. 

Ths  same  rules  apply  to  the  production  and  re- 
covery of  writings  in  the  Jury  Court  as  in  the  Court 
of  SessioUf  thcmefy^  the  writings  must  be  reeofsied 
and  produced  btfore  doting  ^  records  AiocmA' 
ingly  it  is  pnmdedi  by  section  80.  of  ^  aei  of  sede* 
runt)' 

That  no  written  eyideace  shall  be  used  at  the  trial  wlucfa 
was  not  lodged  in  process  before  completing  the  re- 
cordy  unless  it  shall  have  been  discovered  sinos  the 
completion  of  the  record*  That  written  evidence  so 
discovered  shall  be  allowed  to  be  used  at  the  trialf  jvt>- 
vided  it  has  been  lodged  in  the  Jury  Court  pffic%  ia 
the  Register-House,  immediaidy  qfkr  0$  diseo^ajy  and 
made  out  to  the  sadsfiEUstion  of  the  Court,  of  tie  ind, 
.to  have  been  discovered  since  completing  the  teooR^ 
and  lodged  as  aforesaid. 

§  9.  Writings^  though  recovered  and  produced  m 
process^  do  not  ipso  facto  become  evidence  on  Ae 
trial. 

In  the  Court  of  Session,  either  party  may  found 
upon  all  written  documents  in  process  in  support  of 
his  case.     But  in  the  Jury  Court,  in  order  that  a 
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document  may  go  as  evidence  to  the  Jury » it  must  b^ 
produced  as  such,  and  tendered  €is  evidence  at  {he 
trial. 

§  8.   Of  admissions  of  parties. 

It  is  provided,  by  section  31.  of  the  act  of  sede- 
runt. 

That  when  the  parties  are  disposed  to  make  admissicns 
in  regard  to  matters  of  fact,  and  to  admit  the  authenti- 
city of  improbative  writings,  a  note  of  the  admissions 
is  to  be  taken  down  in  writing  by  the  derk,  and  signed 
by  the  party,  counsel,  or  agent ;  and  aU  admissions,  so 
made  and  authenticated,  may  be  read  in  evidence  at 
the  trial. 

§  4.  €f  warrants  to  transmit  original  documents. 

This  is  sometimes  highly  expedient,  particularly 
where  the  pleas  of  parties  are  rested  on  objections 
that  arise  ex  facie  of  the  document ;  such  as  era- 
sures^  vitiations,  antedating,  or  otherwise.  It  is  ac- 
cordingly provided,  by  section  3S., 

That  in  case  it  shall  be  deemed  necessary  by  either  of  the 
parties,  that  the  oriffimd  of  any  registered  instrument 
should  be  lodged  in  process,  it  shall  be  conqietent  for 
the  party,  before  Ihe  record  is  closed  cmd  aniihenticated^  to 
apply  either  to  the  Division  of  the  Court  to  which 
the  cause  belongs,  or  to  the  Jury  Court,  for  a  warrant 
to  authorise  and  direct  the  Lord  Clerk-Register  and 
his  deputies,  or  the  keeper  of  any  other  register,  in 
whose  custody  the  instrument  is  preserved,  to  deliver 
up  the  same  to  the  clerk  of  the  process,  or  the  clerk  of 
the  Jury  Court,  in  order  to  be  produced  at  the  trialf 

2  u 
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upon  delivery  of  the  warrant,  and  a  proper  receqpl  and 
<A)ligation  for  re-delivery  after  the  trial. 
And  provided  such  application  has  been  tnHnuiied  to  the 
opposite  party,  and  also  to  the  Lord  Clerk-R^tster  and 
his  deputies,  or  the  keeper  of  such  other  register,  two 
days  before  such  application  is  made,  it  shall  be  compe- 
tent to  the  Court,  if  they  shall  see  cause,  to  grant  such 
warrant,  in  such  terms,  and  under  such  conditions  and 
qualifications,  as  may  seem  necessary. 

S  5.  Of  examinations  of  witnesses  to  Hem  retentis. 

The  practice  of  the  Court  of  Session  on  this  head 
was  already  noticed.  K  the  depositions  shall  have 
been  taken  under  authority  of  that  Court,  or  of  the 
High  Court  of  Admiralty,  before  remitting  the  cause 
to  the  Jury  Court  for  trial,  the  depositions  ttnder 
seal  will  be  transmitted  along  with  the  process  to  the 
Jury  Court  Office  in  the  Raster-House,  to  abide 
the  orders  of  the  Jury  Court. 

And  by  sect.  28.  of  the  act  of  sederunt,  it  is  fur- 
ther provided, 

That  when  it  shall  be  made  out  upon  oaih^  to  the  satia&c- 
tion  of  the  Jury  Court,  that  a  witness  resides  beyond 
the  reach  of  the  process  of  the  Court,  and  is  not  likely 
to  come  within  its  authority  before  the  day  of  trial,  or 
cannot  attend  on  accmaU  of  age,  or  permanent  mfir- 
mity,  or  is  obliged  to  go  into  foreign  parts,  or  shall  be 
abroad,  and  not  likely  to  return  before  the  day  of  trial ; 
it  shall  be  competent  to  examine  such  witness  by  com- 
mission, on  interrogatories  to  be  settled  in  the  Jury  Court 
Office,  by  and  in  presence  of  one  of  the  principal  clerks. 
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vrho  shall  give  due  notice  to  the  agents  for  the  parties 
to  attend  for  that  purpose. 

And  it  being  established  at  the  trial,  to  the  satisfaction 
of  the  court,  by  c^fidamt,  or  by  oaih  in  open  court,  that 
such  witnesses  cannot  attend,  owing  to  one  or  odier  of 
the  causes  aforesaid,  it  shall  be  competent  to  read  to 
the  jury  the  evidence  so  taken,  subject  to  all  just  le- 
gal objections  to  its  admissibility. 

And  in  all  cases  where  a  commission  is  granted  upon  the 
application  of  one  party,  for  examining  witnesses  as 
aforesaid,  it  shall  be  competent  to  the  other  party  to 
have  a  joint  comndsAoriy  or  to  propose  cross  interroga- 
tories to  such  witnesses,  to  be  settled  as  aforesaid. 

And  in  addition  to  the  interrogatories  so  settle]^,  it  shall 
be  competent  to  the  Commissioner  to  put  such  addi- 
tional questions  to  the  witnesses  as  may  appear  to  him 
to  be  necessary,  taking  care  to  mark  the  questions  so 
put,  (u  put  by  him. 

That  when  one  party  obtains  a  commission  td  examine 
witnesses,  and  does  not  use  the  evidence  obtained  un- 
der the  commission,  the  party  not  applying  for  the 
commission  may  use  the  evidence  given  under  it  at 
the  trial,  provided  he  .pays  his  share  of  the  expense  of 
the  commission,  and  provided  he  satisfies  the  court,  at 
the  trial,  that  he  could  not  bring  the  witness  or  witnes- 
ses whose  evidence  he  proposes  to  read. 

The  same  rule  is  directed,  by  sect.  £9>  to  be  fol- 
lowed in  regard  to  similar  ^depositions  taken  under 
authority  of  the  Court  of  Session,  or  Judge  of  the 
High  Court  of  Admiralty.  And  it  is  enacted,  That 
such 

Depositions  shall  not  be  used  in  evidence  in  the  -Jury 

2  u  2 
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Ck>iir^  unless  it  is  established  at  the  tdal,  am  aA,  to 
the  satisfiu:tion  of  the  last-mentioiied  court,  that  doe 
inquiry  has  been  made  after  such  witness ;  and  that 
the  witness  cannot  be  found  withm  Scotland,  or  is  dis* 
abled  by.permanent  infirmity  from  attending  the  triaL 

It  is  specially  provided,  by  sect.  28.  and  59» 

That  under  whatsoeyer  authority  the  depositions  on  com* 
mission  shall  have  been  so  taken,  they  shall  be  canod* 
led  and  destroyed,  or  rendered  illegible,  if  the  witnes- 
ses to  be  examined  shall  afterwards  be  brought  fitr^^ 
ward  at  the  trial. 

The /brms  of  the  necessary  affidavits,  notices,  and 
commission,  touching  this  matter,  are  annexed  in  Ap* 
pendix,  among  the  other  practicalforms  of  the  Jvry 
timrt*. 

$  6.  Tifne  toithin  which  the  processy^plans^  modd$t 
Sfc.  must  be  locked  hefore  going  to  trioL 

It  is  provided,  by  sect.  39*  of  the  act  of  sederunt. 

That  all  plans,  maps,  models,  (n-  other  such  prodmctkms 
proposed  to  be  used  at  a  trials  must  be  lodged  eigkt 
days  hefbre  the  trial  if  the  trial  is  to  be  m  Bdikbta^ 
with  the  clerk  of  the  Jury  Court,  at  the  t^ffiot  m  the  Me- 
gister-House  j  and  if  the  trial  is  on  the  Circait,  either 
wiA  the  derh  <tf  the  Jury  Cowrtj  or  with  tik  Skar^fkierh 
qfthe  countyf  eight  days  b^bre  the  trial  is  to  take  place ; 
and  that  no  other  produetious  shall  be  allowed  to  be 
used  at  the  trial,  unless  by  permission  cS  the  court,  on 
its  being  made  out  on  oath,  to  the  satisfaction  of  the 

*  Appendix,  No.  XLIII. 
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Gourti  that  i^iich  produotioiis  could  not  be  lodged  in 
time. 

And  by  section  46.  it  is  enacted, 

That  in  all  cases,  the  process,  or  productions  borrowed, 
must  be  delivered  back  to  the  Jury  Court  Office,  in 
the  Registet^House,  two  dags  bejbre  the  trial  of  the 
causey  }f  III  JBdMurgh^  and  ten  days  before  the  trial  of 
the  cause^  ifcn  the  Circuit. 

$  7*  Of  notice  Atrial  by  the  pursuer. 
It  is  provided,  by  sect.  18.  of  the  act  of  sederunt. 

That  as  soon  as  issues  wceftnatty  placed  in  the  Juiy  Court 
Office,  in  the  Register-House,  it  shall  be  competent  to 
the  pursuer  to  give  notice  of  trial. 

And  sect.  19*  provides.  That 

To  entitle  a  party  to  go  to  trial,  he  must  givejifleeii  day» 
previous  notice,  if  the  trial  is  to  proceed  in  Edbuburgh^ 
and  twenip  iivjif  notice  if  the  trial  \s  to  he  on  the  Gr" 
cuSt,  by  service  of  notice  on  the  agent  of  the  opposite 
party,  and  by  lodging  a  copy  thereof  in  the  Jury  Court 
Office,  in  the  Register-House. 

S  8.   Qf  counter  notice  qf^ial. 

It  is  provided,  by  section  20, 

That  when  a  party  shall  intend  not  to  proceed  to  trial  pur- 
suant  to  noiioej  he  shall  serve  a  countermand  thereof  up- 
on the  opposite  party ;  and  the  party  served  with  the 
countermand  shall  be  entitled  to  the  expenses  between 
the  notice  and  countermand,  unless  the  same  shall  after- 
wards  be  useful  at  the  trial. 

And  when  a  cause  is  abandoned  before  trial,  such  ex- 
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penses  shall  be  allowed,  if  they  appear  to  th^  cowt  to 
be  just. 

§  9-  Of  notice  of  tried  by  ike  defender. 

« 

It  is  enacted,  (§  18.),  That, 

If  the  pursuer  omits  to  giTe  notice  of  trial /r  tm  dq^ 
from  the  time  of  depositing  the  engrossed  xssoe  in 
the  Register-Office,  or  after  gtring  notice,  ooonfeenniods 
the  same^  and  dou  noi  raiew  his  notice  wMm  im  itf 
after  such  countermand,  it  shall  thereafter  be  compe- 
tent to  the  defender  to  give  notice  of  trial  to  the  par* 
suer. 

And  in  case  of  a  countermand  of  notice  hj  tbe 
defender,  the  rule  laid  down  by  the  precefing  >e^ 
tion  (8.)  will  be  applied. 


SIO.  Where  a  party  wishes  the  trial  to  proceed  at  a 

difierent  jlacejram  that  specked  in  the  notke  tf 
trial. 

It  is  provided,  by  section  21, 

(1.)  That  when  a  party  gives  notice  that  he  is  to  tiy  tk 
issue  m  Edinburgh^  the  other  party,  if  he  means  to  haw 
the  place  of  trial  changed  to  the  Circuit,  miistiMk«* 
motion  in  court  during  session  for  that  purpose;  ^ 
to  entitle  him  to  do  so,  he  must,  within  four  day  from 
the  receipt  of  notice  of  trial,  cause  a  notice  to  be  scnea 
upon  the  other  party  or  agent,  signifying  that  he  intends 
to  make  such  motion  on  the  following  day,  or  as  soon 
after  as  counsel  can  be  heard. 

(a.)  That  when  notice  of  trialjis  given /or  the  Circmtf  and 
the  other  party  means  to  move  it  to  Edinburghy  or  to 
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any  nAar  CircuU  town,  such  notice  as  that  above  speci- 
fied most  be  given. 

§  11.  W7ien  it  is  wished  by  the  parties^  arane  of 
them^  that  a  trial  shauld^praceed  btfare  not  less 
than  three  judges. 

It  is  enacted,  by  section  22, 

That  in  any  cause  of  magnitude  or  difficulty y  it  shall  be  com- 
petent to  either  party  (when  such  cause  is  to  be  tried 
in  Edinburgh)  to  move  the  court  to  order  it  to  be  tried 
before  not  less  than  three  Judges ;  and  notice  of  such 
motion  must  be  given  to  the  opposite  party,  and  lodged 
in  the  Jury  Court  Office,  in  the  Register-House,  with' 
in  six  dags  after  giving  fiotice  of  trial,  when  it  is  the 
application  of  the  partg  giring  notice  of  trial ;  and  wUh^ 
in  six  dags  after  receiving  notice  of  trial,  when  it  is  the 
application  of  the  party  receiving  notice  of  trial :  and 
such  motion  sh^ll  not  be  heard  in  court  till  it  has  been 
lodged  in  the  6&ce /bur  dcys. 

%  12.    When  a  special  jwry  is  demanded  by  either 

party. 

It  is  provided  by  sect.  2d, 

That/brty-^ht  houri  notice  must  be  given  to  the  oppo- 
site party ;  and  if  a  special  jury  is  ordered  *,  the  Clerk  ' 
of  the  Jury  Court  shall  transmit*  the  rule  of  court  to 
the  sheriffs  or  stewards  depute,  their  substitutes  or  of- 
ficers in  the  districts  from  which  the  special  jury  is  to 
come,  requiring  them,  forthwith,  to  return  to  the  office  • 
of  the  Jury  Court  the  names  of  thirty^six  persons  qua- 
li£ed   to  be  special  jurymen.     And  the  clerk  of  the 

*  Appendix,  No.  XLII.  §  24.  and  25. 
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Jury  Court,  as  soon  as  be  shall  bare  receitred  the  le^ 
'  torn  of  the  thirty-six  names,  out  of  which  twenty  spe- 
cial jurors  are  to  be  selected,  shall  g^yefitit^^e^ 
hcmanf  notice  to  the  parties'  agents  to  attend  at  the  of- 
fice of  the  Jury  Court,  at  a  time  to  be  specified,  to  re* 
duce  the  jury;  and  that  this  shall  be  done  m  Aepre- 
sence  qfa  principal  derh  <^  ihe  Jury  Court 
And  after  the  jury  is  thus  reduced  to  twenty^  the  derk 
shall,  in  presence  of  the  parties^  put  <Ae  name  qf  eatk 
county,  from  which  the  jury  is  returned,  in  the  ballot* 
ting  box,  rolled  up ;  and  shall  draw  from  thence  the 
names  of  the  said  counties,  one  at  a  time ;  and  the  re> 
duced  list  of  special  jurors  shall  be  called  at  the  trial  in 
the  order  in  which  the  counties  are  drawn  from  the  box. 

§  13.  Cff  viewers  and  shewere. 

By  the  first  Jury  Court  act,  55.  Geo.  III.  $  S9*t 
it  is  enacted. 

That  when  it  shall  appear  that  it  will  be  proper  and  ne- 
cessary that  the  jurors,  who  are  to  try  such  issues  as 
aforesaid,  should  have  the  view  of  the  houses,  knds  iht 
places  in  question,  in  order  to  their  better  understand- 
ing the  evidence  that  will  be  given  upon  the  trial  of 
such  issues ;  in  every  such  case,  it  shall  be  lawful  Co  or- 
der tiiat  a  view  should  be  allowed. 

And  in  every  case  where  such  view  is  allowed  as  afore- 
said, six  of  the  June's  named  in  the  said  list,  or  summon- 
ed as  special  jurors,  or  morcj  who  shall  be  mvluaUy 
consented  to  by  the  parties^  or  their  agents  on  both  sides. 

And  if  the  parties  cannot  agree,  six  or  more  of  the  first 
twelve  on  the  list  of  jurors  returned  by  the  Sherifi^  or 
other  officer  or  officers  in  that  behalf,  shall  hav«  the 
view. 
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And  it  shall  and  may  be  lawful  for  the  said  Jury  Court, 
and  they  are  hereby  required,  in  every  case,  by  an  au- 
thority or  precept  signed  by  the  clerk  of  the  Jury  Court, 
to  order  and  direct  the  Sherifl^  or  officer  or  cheers, 
who  shall  summon  the  jury  for  the  trial  of  such  issue, 
to  have  the  said  jurotB,  who  shall  be  so  selected  or 
named  to  be  viewers,  as  aforesaid,  at  the  place  in  ques^ 
UoUj  tome  conoenient  time  before  the  trials  who  should  then 
and  there  have  'the  matters  in  question  shewn  to  them 
^  two  penane  (called  $heW€r$)  named  in  the  said  sum- 
mons, and  appointed  by  the  said  Jury  Court 

And  it  is  provided,  by  the  subsequent  act  59« 
Geo.  III.  sect.  35, 

That  in  cases  where  an  order  for  a  view  has  been  obtain- 
ed,  BSkAthe place  tobeviewedUesi^  the  counties  qfSuther'^ 
kmdf  CaiMnesSf  and  Orkney^  which  counties  are  not  re- 
quired to  send  jurors  to  Inverness,  the  Sherifis  shall 
return  three  persons  of  the  county  in  which  the  action 
arises,  to  be  the  viewers ;  and  the  said  viewers  shall  be 
bound  to  attend  at  the  trial,  and  be  first  called  to  serve 
on  the  jury. 

And  if  it  shall  be  expedient  that  viewers  should  be  sent 
from  a  neighbouring  county^  the  Jury  Court  shall  is- 
sue an  order  for  a  certain  number  of  jurors  of  the 
nearest  county  from  which  it  may  be  expedient  that 
viewers  should  be  taken. 

With  reference  to  these  statutes,  the  act  of  sede- 
runt, 1825,  sect.  S6,  provides. 

That  when  either  party  shall  intend  that  a  view  shall  be 
had  of  the  houses,  lands,  or  places  in  question,  the  party 
or  his  agent  requiring  the  same,  attending  to  the  pro- 
visions of  the  29th  section  of  the  act  55.  Geo.  III.  cap. 


68d  TRIAL  MAY  BE  PUT  OFF.  [tIT.  X. 

42,  and  the  S5th  section  of  the  act  59.  Geo.  III.  c^).  85, 
shtdl  ghe  noHee  to  the  agent  of  the  other  party  of  the 
intended  iqvplication,  wkich  nmsi  te  made  atkadtix 
dojfM  prwums  to  the  day  of  trial. 

The  viewers^  being  thus  always  part  of  the  jury, 
their  selection  is  of  considerable  importance.  In  prac- 
tice, the  agents  for  the  parties  meet,  and,  in  presence 
of  the  clerk  of  the  Jury  Court,  select  each  three  out 
of  the  list  of  jurors  returned  by  the  Sherifi.  The 
three  selected  by  eadi  must  be  consented  to  by  the 
opposite  agent.  If  the  agents  cannot  agree  on  tbeiiz 
jurors,  or  if  the  agents  absent  themselves,  then  six 
or  more  out  of  the^r$^  twelve  on  the  list  of  jurors  are 
selected  by  the  clerk  of  Court  as  viewers. 

The  two  shewers  are  selected,  one  by  each  party, 
from  the  most  intelligent  and  best  informed  of  tkar 
witnesses.  Each  suggests  one,  and  they  are  named, 
of  course,  to  itttend  the  viewers. 

The  viewerSi  or  as  many  of  them  as  can  convenient* 
ly,  will  attend  on  a  day  fixed  for  the  view  \  but  it 
is  not  indispensably  requisite  that  all  of  them  should 
be  present.  The  shewers  are  present,  instead  of  the 
parties  themselves,  whose  presence  is  dispensed  with, 
if  not  prohibited. 

But  the  Sheriff  depute  or  his  substitute,  or  other 
officer  named  in  that  behalf,  ought  to  attend  upon 
occasion  of  the  view,  so  as  to  certify  to  the  Jury 
Court,  in  terms  of  said  55.  Geo.  III.  §  29,  that  the 
business  of  the  view  has  been  regularly  gone  through. 
But  even  his  certificate  is  not  indispensable. 


CHAP.  IV.]     OF  ABSKNCE  OF  THE  PARTY.      683 

If  by  any  accident  no  view  shall  take  place,  or  on« 
ly  before  a  small  number  of  the  viewers  so  selected, 
or  even  before  others  of  the  jurors,  still  the  trial  will 
be  allowed  to  proceed. 

S  14f.  The  tried  may  heputoff^  en  stifficient  cause 
shewnf  and  upon  payment  of  expenses. 

On  this  head,  the  27th  section  of  the  act  of  sede- 
runt  provides. 

That  wUUthejurpis  in^patmelled  and  sworn  to  trj  a  cause, 
UskaUhecompeteniioiJ^plyioputofflhetri^ 
of  the  unavoidable  absence  or  sickness  of  a  material 
witness,  orjbr  other  suffidad  cause^  supported  by  oath 
or  affidavit,  to  the  satisfaction  of  the  Court,  and  ^pon 
paympit  of  such  expenses  as  shall  have  been  incurred  by 
the  opposite  party  in  consequence  of  the  delay  of  the 


But  if  the  inabili^  of  a  material  witness  to  attend  at  a 
trial,  or  any  other  cause  for  putting  it  ofl^  becomes 
known  to  the  party  during  the  session,  the  motion  to 
put  off.the  trial  must  be  made  m  the  sessiouj  upon  op- 
tice  to  the  opposite  party ;  and  such  motion  must  be 
awppoTt/sA  by  oath  or  affidavit. 

And  it  shall  not  be  cpmpetent  to  make  any  such  applica- 
tion, excefd  during  ihe  sesswn  or  sitiingSi  or  on  the  circuity 
unless  leave  to  make  such  motion  is  first  graniedj  on 
special  application  to  the  Judge  before  whom  it  is  pro- 
posed to  make  the  motion. 

But  the  motion  may  be  made  with  leave  at  an- 
other circuit  town  than  the  one  where  the  cause  is 
set  dovm  for  trial.     Accordingly,  the  case  of  MiUar^ 
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set  down  for  trial  at  Inverness  Autumn  Circuit  1824, 
was  the  same  Circuit  at  Stirling,  upon  motion,  post- 
poned by  the  Lord  Chief-Commissioner. 

§  15.  Of  trial  in  absence  of  the  party. 

The  S4th  section  of  the  act  of  sederunt  provides, 

That  before  a  trial  is  allowed  to  proceed  tit  o&seaee  of  a 
party,  the  Court  must  be  satined  that  due  notice  of 
trial  has  been  served  upon  him,  or  on  his  known  ag^ 
or  his  agent  in  the  former  proceedings  in  the  canse. 

$  16.  Where  the  parties  atMcably  setde^  or  suhnU 

the  cause. 

It  is  provided,  by  section  48.  of  the  act  of  sede- 
rttnt» 

That  when  parties,  tn  any  stage  of  the  proceedings  in  die 
Jury  Court,  shall  tanicably  settk  their  cause,  or  wben 
they  shaO  submit  the  mme  to  arbUratioHy  the  process  sad 
productions,  in  such  cases,  shall  be  sent  back  to  the 
Court  which  remitted  the  case  to  the  Jury  Court,  npoa 
a  written  intimation  of  sudi  amicable  adjustmeit  or 
submission,  signed  by  the  agents  of  both  parties^  being 
lodged  in  the  Jury  Court  Office^  in  die  lU^^ster-HaaKu 
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OF  THE  TRIAL. 


It  were  a  waste  of  time  to  be  entering  into  minute 
detaib  on  this  importimt  part  of  the  siubject,  becau^ 


the  variety  of  procedure  is  boundless.  To  the  intel- 
ligent  agent,  under  the  guidance  of  counsel,  the  pro- 
ceedings in  all  trials  by  jury,  whether  civil  or  crimi- 
nal, must  ever  be  matter  of  excitement,  sufficient  to 
call  forth  all  his  intelligence,  energy,  and  sagacity. 
A  slight  sketch  is  all  that  need  be  here  set  down. 

1.  The  witnesses  ought  all  to  have  been  carefully 
precognosced ;  and  notes  of  their  evidence  assorted 
and  classed  in  the  brief  or  memorial  for  counsel. 

But  it  is  here  material  to  keep  in  view  two  provi- 
sions c^  the  statute,  6.  Greo.  IV.  c.  ISO,  and  relative 
act  of  sederunt,  viz.  Ist,  That  by  section  35.  of  the 
statute,  it  is  declared. 

Not  to  be  necessary  for  the  parties  to  produce  and  ex» 
change^  as  preparatory  to  the  trial,  the  lists  of  the  wit- 
nesses proposed  to  be  examiaed  by  them,  but  the  par- 
ties shall  be  at  liberty  at  the  trial  to  adduce  and  exa- 
mine such  witnesses  as  they  may  think  fit,  without  ha- 
ving given  any  previous  notice  of  their  intention  to  call 
them. 

Sd^  Section  SS.  of  the  act  of  sederunt  provides, 

Xhat  henceforth  it  shall  be  competent,  in  all  cases  in  the 
Jury  Court,  when^witneMes  are  rndfjecUd  to  cross  exami^ 
naHoHj  for  the  counsel  to  examine  such  wUnesBes  as  to 
oB  matters  in  issue  between  thepartiesj  and  then  wider 
trial;  and  to  ascertain,  by  cross  examination,  the  cre- 
dit due  to  the  witnesses,  by  inquiring  into,  and  pntting 
questions  as  to  all  the  facts  and  circumstances  in  the 
case  on  which  their  memory  is  founded ;  and  it  shall 
not  be  an  objection,  that  the  questions,  put  on  such 
examination,  are  not  cross  to  those  put  on  the  original 
examination. 
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2.  The  sealed  depositions  taken  on  commi88km,if 
any,  should  be  ready  to  be  opened  and  used  as  evi- 
dence i  and  the  necessary  affidavits  produced,  or 
ready  to  be  emitted  in  court. 

3.  Great  care  should  be  taken  that  none  of  the 
witnesses  in  catisa  are  suffered  to  straggle,  or  be  at 
large  in  open  court,  so  as  to  hear  or  notice  any  put 
of  the  proceedings.  This  disqualification  sometimes 
is  fatal  to  the  evidence  of  an  important  witness. 

4.  The  summoning  of  the  jury,  and  the  details 
of  the  proceedings  in  Court,  are  under  the  supetin- 
tendence  of  the  clerks.  The  sheriffofficer  returns  a 
written  execution  of  citation  of  the  jurors ;  but  it  is 
not  now  necessary  for  him  to  be  present,  to  verify 
the  citation,  in  order  to  their  being  fined  for  defiuilt. 

5.  The  number  of  jurors  varies,  being  on  Circuit 
sometimes  greater  than  at  Edinburgh,  whm  tie 
usual  number  is  thirty-six  ;  whereof  twenty-six  from 
Mid«Lothian,  and  five  from  each  of  East  and  West 
Lothian.  The  55.  Geo.  III.  c.  4«,  §  20,  21,  ^ 
23,  25,  26,  and  28,  are  referred  to,  fi»*  details  <m 
this  head^ 

The  baOottingfor  and  swearing  in  qftbJ^^ 

6.  If  it  i^  a  common  jwrtff  one  of  the  ft*  ™°P 
done  is  to  call  over  the  names  of  the  jury,  aad  ^^ 
such  as  are  absent  without  excuse.  The  common 
jury  is  then  ballotted  for,  and  either  party  may  chal- 
lenge any  of  the  jurors  when  so  ballotted. — Tkus^ 

♦  Appendix,  No.  XL.,  pp.  160-1. 
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1.  Each  party  is  entitled  to  four  challenges,  without  as- 
s^ping  any  cause ;  and  to  an  indefinite  number  of  chal- 
lenges on  cause  assigned. 

2.  The  challenges  ybr  cause  must  be  made  first,  and  must 
be  stated  in  writing,  and  signed  by  the  counsel  or 
agent  for  the  party  making  the  challenge,  and  the  Court 
decides  instanter  as  to  the  cause. 

3.  If  any  proof  of  the  facts  alleged  as  the  ground  of  chal- 
lenge is  oflered,  it  must  be  made  on  oath  in  open  court 
at  the  time  ofchattengej  and  taken  down  by  the  clerk  o. 
the  Jury  Court  in  writing.  The  causes  of  cUtfllenge  arise 
from  connection  with  either  of  the  parties,  from  the 
jurors  having  an  interest  in  the  issue  of  the  cause,  &c. 

4.  After  these  challenges  for  cause  have  been  made  and 
decided  on^  the  parties  may  then  make  their  peremptory 
challenges^  upon  which  the  juror  so  challenged  must  im- 
mediately leave  the  box. 

7*  If  a  view  has  been  had,  the  viewers,  or  as 
many  of  them  as  were  present  at  the  view,  are  first 
called  on»  and  as  many  more  as  will  make  up  the 
number  of  twelve  are  bcMoUed  for^  in  the  ease  of  a 
ccmmonjury.    ' 

8.  If  the  jury  is  a  special  ane^  the  thirty-six  jurors 
willy  as  stated  at  page  680,  have  been  previously  re- 
duced to  twenty ;  and  the  act  of  sederunt,  sect.  ^, 
provides,  ^  That  the  reduced  list  of  special  jurors 
'  shaUbe  called  at  thetrial^  in  the  order  in  which  the 
^  counties  are  drawn  from  the  box.*  If  there  has 
been  a  view,  the  viewers  ought  in  this  case  also  to 
take  precedence. 

But  it  deserves  notice,  that  if  the  trial  takes  place 
at  Edinburgh,  and  the  usual  course  is  followed  by  the 


688  OF  THE  TEIAl.  £tIT.  tt 


of  summoning  twenty-six  special  jurors  from 
the  city  and  county  of  Edinburgh,  and  fire  from  each 
of  West  and  East  Lothian,  to  complete  the  hmnber 
of  thirty-six  jurors,  it  may  happen,  after  the  list  of 
special  jurors  is  reduced  from  thirty^dx  to*  twenty, 
that  there  tare  Jive  jurors  remaining  fcH*  Eftat  or  %r 
West  Lothian,  who  must  be  called  jffr^  in  enkref 
the  tioehe  furors  to  try  the  causey  to  the  ^n^ttM 
of  all  but  sef>en  of  the  paramount  county  a&d  itreo- 
relative.  Or,  e  oonverso^  Edinburgh  cou^tyi  Ifftsl 
drawn,  may  perchance  exclude  the  wholes  jfrn^srs-'if 
East  and  West  lAfthian.''~-Is  this  contemplated  ^' 
9.  Whether  the  jury  be  common  or  special. 

1.  The  clerk  of  the  Jury  Court  shall  administer  the  fcA- 
lowing  oath  to  the  jury :    <  You  swear  by  God,  and  as 

*  you  shall  answer  to  God  at  the  great  da/  of  judgment^ 

*  that  you  will  well  and  truly  try  this  i^me,  ttid  a  fine 

*  verdict  gtre^  according  to  the  emdencew'  - 

2.  The  chancellor  or  foreman  of  the  jury  sbaU  be  the{i$a^ 
son  chosen  by  the  majority  qfter,  tkeg  one  SKwn  wtf.ia* 
dosed  i  and,  in  case  of  equality,  the  Jurpr  &ntfaAi 
oncf^  sworn  shall  have  a  double  vote. 

.10.  The  jury  being  sworn^md  impwiielledli .  tbe 
counsel  for  the  pursuer  opens  the  cauae  in  a  spe^di^ 
and  then  adduces  his  evidenoe  in  such  onbr  m  lie 
thinks  best. 

11.  If  the  drfender  has  no  evidenoe^  wnUbsft  or 
parole,  to  adduce,  he  may  rest  his  case  upon  a  speech 
to  the  jury.  If  not,  he  follows  up  his  addreaa,  by 
adducing  such  evidence  as  he  may. 

12.  The  pursuer's  counsel  then  replies,  and  the 
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preading  judge  having  addressed  the  jury,  they  are 
inclosed  until  they  are  prepared  to  give  an  unani- 
mous  verdict. 

13.  They  are  at  inclosing  placed  under  the  ^- 
cial  chaige  of  a  macer  of  Courts  who  is  sworn  not  to 
permit  any  intercourse  with  them  from  without,  un- 
less by  qpecial  leave  of  the  Court,  until  they  shall 
have  agreed  upon  their  verdict. 

14.  If  they  cannot  agr^  they  ought  to  know  that, 
at  Ae  end  qftwehe  hourSf  they  may  he  diecharged^ 
and  the  cause  lie  over  for  the  decision  of  another 
jury* 

Id.  Unkse  the  whole  Jury  shall  concur  in  ajq^ly- 
ing  to  the  Jury  Court  for  further  time  to  consider 
their  verdict ;  in  which  case  the  Court  will  proro- 
gate the  time. 

16.  The  verdi^  should  exhaust  the  issues,  and  all 
verdicts  must  be  given  by  the  whole  number  of  the  jury 
agreeing  in  their  verdict.  It  shall  be  declared  ver- 
bally by  the  chancellor  or  foreman,  in  their  presence, 
in  open  court,  and  taken  down  by  the  clerk  in  wri- 
tings b^bre  the  jury  is  dUcharged  ;  that  is,  the  ver- 
dwt  is  noted  cm  the  back  of  the  issues  by  the  clerk, 
and  the  entry  instantly  read  in  court ;  and  the  ver- 
dict iksdf  is  at  earliest  convenience  of  the  clerk  afler- 
wards  engrossed,  or  indorsed  on  the  issues. 

17.  It  is,  by  the  59.  Geo.  Ill,  c.  35,  §  9,  enacted, 

That  It  shall  be  competent  to  the  Judges  of  the  Jury  Court 
to  order  and  direct  any  facts  i^ot  falling  under  the  is- 
sues, but  which  shall  appear  in  evidence,  and  which 

2x 
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they  shall  deem  material  to  the  merits  of  thecaiiior 
important  to  the  decision  of  the  law,  to  befoond  by  the 
jury,  and  to  be  indorsed  on  theissae  or  issaes^orona 
paper  or  parchment  to  be  attached  to  the  issue  or  is- 
sues, and  certified  under  the  hand  of  the  Judge  who 
tries  the  cause,  and  returned  with  the  verdict  and  is- 
sues to  the  DiTision  of  the  Court  of  Sessi<»,  or  tk 
Lord  Ordinary  by  whom  ihe  case  was  sent  to  tlie  Jury 
Court. 

18.  On  the  other  hand. 

If  the  counsel  for  either  party  shall  wd  be  satisfied  with 
the  ju<%ment  pronounced  by  the  jury  Coart  a  ibj 
question  of  law  that  may  have  arisen  during  the  ooone 
of  the  trial,  either  as  rdating  to  the  eoayetaiejf  of  wit- 
nesses, the  admimbUitjf  of  evidence,  either  pmle  or 
written,  or  any  other  matter^  it  is  competent  to  sodt 
counsel  to  eatxpi  to  the  opinion  or  direction  thusgiTeD 
by  the  Court. 

A  note  {^tike  grawid  ofexcepHan  is  put  dowii  in  writiogby 

«  the  counsel,  at  the  time  of  the  trial ;  and  it  is  afterwards 
stated  at  more  length  in  the  form  of  o  ftil^f  enqrf^ 
which  is  signed  by  the  presidii^  judge. 

The  trial  in  the  meantime  proceeds,  iiotwilhstandiB(>tt<^ 
exception  being  taken ;  and  &e  jury  sbaU»  ootwidH 
standing  the  exception,  give  a  verdict,  and,  when  ne- 
cessary, assess  damages. 

19.  The  expense  of  the  view,  if  any  btt  taken 
place,  is  borne  mutually  by  the  parties  in  ibe  fii^ 
instance. 

20.  The  jury,  on  being  dismissed,  are  each  enti- 
tled to  ^s.,  or^  if  the  tri^  is  prolonged  by  ml^ouni- 
ment  to  two  days,  to  40s.,  which  is  payable  by  toe 
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party  against  whom  the  verdict  is  rec(»rded.  But  if 
it  19  a  spedal  verdict^  the  allowance  is  mutually  paid 
by  the  parties. 

21.  The  expense  of  summoning  the  jury  is  paid 
by  the  pursuert  in  the  first  instance. 

2S«  All  outlays^  on  the  score  of  expenses^  are  open 
to  dimMsioa  brfore  the  Auditor^  and  the  Court,  at 
taxiiigs  when  the  cause  is  finished. 

2S.  The  proceedings  on  a  trial  at  Circuit  are»  in 
trabetanoe,  precisely  the  same  as  at  Edinburgh. 


CHAP.  VL 


OF  PROGEBDINOS  AFTER  THE  TRIAL*  WHERE  THE 
VERDICT  18  NOT  CHALLSMOED. 

%  I.  Efigro99ing  and  certifying  qfthe  verdict. 

The  clerk,  from  the  memorandum  or  note  of  the 
verdict  taken  down  on  the  issue  at  the  trial,  forth- 
with proceeda  to  engross  the  verdict  ad  hnffum  np^ 
on  the  issue,  and  signs  it.  The  Judge,  who  presided 
at  the  trial,  thereupon  certifies  it  by  his  signature,  and 
iC  thenceforth  forms  the  enUhentie  record  qftfie  ^>er^ 

€Uct. 
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%  3.  Metum  of  the  vefdict. 

1.  Sehim  to  the  Court  of  Session^  or  High  Court 

of  Admiralty. 
If  the  issue  was  sent  for  trial  from  either  of  these 
Courts,  the  process,  along  with  the  issue  and  Terdict, 
is  returned  to  the  cleik  of  sesaon,  or  cleik  of  the 
High  Court  of  Admiralty,  that  sent  the  issues,  id 
order  that  an  interlocutor,  applying  the  yerdict,  md 
decerning  in  terms  thereof,  may  be  pronounced  by 

_  « 

the  Court  or  Lord  Ordinary,  by  whom  the  issue  was 
sent  to  be  tried  ;  and.  die  proceedings  in  the  Jury 
~  Court  terminate,  except  as  to  modifying  and  decern- 
ing for  the  expenses  incurred  in  the  Jury  Court 

But  no  motion  to  apply  the  verdict  can  be  made, 
either  in  these  Courts  or  in  the  Jury  Court,  until  the 
period  within  which  it  is  competent  for  the  oppoate 
party  to  apply  for  a  fieic;  trials  or  to  insist  iaabiB 
of  exceptions^  shall  have  elapsed ;  as  to  which  see 
Chapters  vii.  and  viii. 

2«  Betum  to  the  Jury  Coui^. 

The  same  course  is  followed  in  this  case^  eaootpi 
that  the  process  remains  in  the  Jury  Court,  sod  the 
subsequent  proceedings  go  on  in  that  Court. 

§9.  WhmTwnuOio^JwanewtriaishaUl^WUxd^ 

or  tfmade^  refused. 

It  is  enacted,  by  section  S6.  and  37*  of  the  act  of 
sederunt. 

That  if  no  motion  is  made  in  the  Jury  Court  within  die 
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time  allowed  to  move  for  a  new  trial,  judgment  may  be 
entered  on  the  verdict,  and  for  expenses.  And, 
That  in  case  a  new  trial  shall  be  refused,  the  party  in 
whose  favour  the  verdict  was  found  may  immediately 
apply  to  the  Jury  Court  to  enter  up  judgment  on  the 
verdict,  and  for  expenses,  or  for  a  remit  to  the  Court 
of  Session  to  apply  die  verdict,  and  to  decern. 


CHAP.  VII. 

«  m 

\ 

OF  MOTIONS  FOR  N£W  TRIAL. 

1.  Of  iht  grounds  upon  which' a  motion  for  a 

new  trial  may  be  made. 

The  statute,  55.  Geo.  Ill,  c.  42,  sect.  6,  enacts, 

That  the  party  who  is  dissatisfied  with  the  verdict- of  the 
Jiiiy  may  apply  to  that  Division  of  the  Court  which 
directed  the  issue,  for  a  new  trialj  on  the  ground 
Of  the  verdict  being  conirary  to  evidence  s 
Ofmuddtctum  of  the  Judge ; 
(Xtrndue  admission  or  rejection  of  evidence ; 
Of  fisoeis  of  4anuiges ; 

0{  res  mviier  vemms .ad  noiitiam  i  ox  £or  mtch  ciker 
cause  as  is  essential  to  thejusOce  of  the  case. 


$  2.  Qf  motions  for  a  new  trial  in  the  Jury  Court. 

It  is  provided,  by  the  35th  section  of  the  act  of  se- 
derunt. 

That  when  a  new  trial  is  to  be  applied  for  in  the  Jury 
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Comrtj  the  party  at  whose  mstanoe  rach  applicatioii  ii 
to  be  made,  must  moTCy  iMttw  teoi^  db|fe  SQKt  after  t^ 
trial  has  been  had,  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial. 

And  in  ease  there  shall  woi  be  twentjr  days  of  the  sessioD 
then  to  ran,  the  application  for  a  new  trial  most  be  nsde 
within  rix  dojfs  after  die  oommenoeBMnt  of  Ae  oat 
session : 

Provided  always,  That  in  case  of  causes  tried  dnrii^  the 
Christmas  recess,  and  that  twenty  days  shall  not  have 
elapsed  after  the  date  of  the  verdict,  the  application  nuiy 
be  made  at  any  time  within  twqaty  days  after  the  ssid 
date. 

§  3.  Of  motions  for  a  new  trial  in  cauBCi  sent 
toiA  issues  from  the  Court  of  Sessicm,  or  High 
Court  qf  Admiralty. 

(1.)  By  section  3d.  of  the  statute  6.  Geo.  lY,  it 
is  provided. 

And  in  order  to  prevent  doabts  which  have  been  raised 
on  the  provisions  of  the  foresaid  act  of  the  A9th  of  his 
late  Majesty^  relating  to  moSkmsJbr  nsmirieis^  be  it 
enacted,  That  in  ail  cases  where  issues  have  been  pre- 
pared, and  are  smtftom  the  Cemt  rf  SsssSom  Ar  the 
ascertainment  of  matter  of  fact,  and  the  verdict  i^fliade 
returnable  to  that  Court)  all  motions  fbraew fiial  dudl 
be  made  in  die  Innier-House  of  that  Drrisiea  of  €he 
Court  from  which  the  issiie  or  issues  has  or  have  been 
sent. 

(2.)  By  section  88.  it  is  provided. 

And  whereas  by  the  foresaid  act  of  the  59th  of  his  late 
Majesty,  no  provision  is  rtiade  with  respect  to 


CHAP.  VII.]  MOTIONS  FOR  A  N£W  TRIAL.  695 

tim$Jbr  new  itials  on  verdicts  in  cases  coming  from  the 
Cionrt  of  Admiralty;  be  it  enacted.  That  motions  for 
new  trials  shall  be  made  in  the  Divisions  of  the  Court 
of  Session  akemaielp  in  cases  of  the  above  description, 
where  the  verdict  is  on  an  issue  prepared  and  sent  from 
the  Court  of  Admiralty  for  ascertaining  fects  and  re- 
turnable into  that  Court,  in  a  maritime  cause. 
(S.)  And  motions  for  new  trials  in  aU  other  cases  shall  iie 
made  in  the  Jury  Court. 

§  4.  Farm  of  application  for  a  new  trial  in  the 

Court  of  Session. 

A  short  printed  note,  similar  to  those  mentioned 
in  the  6.  Geo.  IV,  c.  ISO,  sect.  18,  is  boxed  to  the 
Division  of  the  Court  where  the  verdict  is  returnable, 
stating  briefly  tlie  nature  of  the  case,  without  argu- 
ment, and  the  heads  or  grounds  upon  which  the  ver- 
dict Is  sought  to  be  set  aside ;  praying  to  be  heard 
on  a  motion  for  an  order  on  the  opposite  party  to 
sTiew  cause  why  a  new  trial  should  not  he  granted. 
The  issues  and  verdict  must  be  printed  and  annexed 
in  appendix.  The  note  must  be  intiniated  to  the  op- 
posite party  by  delivery  of  six  printed'copies,  as  in 
the  case  of  a  reclaiming  note  in  the  Court  of  Session  ; 
and  copies  should  also  be  left  as  intimation  at  the 
Jury  Court  Office  in  the  Register- House. 

This  note  being  so  intimated,  and  lodged  in  due 
time,  vdll  be  put  out  in  the  single  bill  roll  svh  silentio, 
and  from  thence,  as  a  matter  of  coiu^e,  ordered  to 
the  hnff  roll ;  from  which,  in  a  few  days,  according 
to  the  state  of  the  business  of  the  Court,  it  will  be 
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transferred  to  the  ^ummar  roB^  in  order  that  counsel 
may  be  heard  in  supjport  of  it. 

§5.  Of  the  rqM>rt  by  the  pretkUng  fydg^ 

Bat  by  section  55.  of  the  act  of  sedenint»  it  9  pro- 
vided, 

That  jurevious  tp  heariiig  of  cQ«0isel  flgi^Rut.  ad  far  tk 
graatiog  a  new  trial  m  the  (kmrt  iff,  SavflMb  ^  repqit  9 
writing  of  what  passed  at  the  trial  auat  be  (ielivcnd  to 
the  Bi wion  in  which  the  appl  ication  for  the  VfjffM  is 
to  be  heard,  signed  by  the  J^dge  who  presided  at  tlie 
trial. 

In  the  meantime,  as  soon  as  the  note  tf  boM 
the  clerk  of  the  Judge  who  presided  at  tiie  bial 
should  be  made  aware,  that  the  Judge's  report  of 
what  passed  at  the  trial  is  requisite^  for  the  use  of  the 
Inner-House  Judges  of  the  Division  in  whidi  tk 
motion  is  to  be  made. 

Tlie  counsel  for  the  party  objecting  to  the  Teidict 
will  necessarily  be  prepared  to  go  into  the  mentoof 
the  objections  when  the  cause  comes  to  the  roll  ^  tf^ 
if  the  Court,  on  hearing  his  statement,  and  consider* 
ing  the  presiding  Judge's  report  of  the  trial  sre  »• 
tisfied  that  a  prima  fade  case  has  been  vsai^  out, 
they  will  forthwith  pronounce  an  interlocatwi  or- 
daining the  opposite  party  to  be  ready  to  sbew  aw 
why  a  new  trial  tfA<ni/!t/  no^  be  granted.    . 

The  Judge  who  presided  at  the  trial  may  also  be 
jiresent  on  the  bench,  whether  he  is  a  Lord  Ordmary 
of  that  Division  or  not.  If  he  is  not  a  manbexof 
that  Division,  he  has,  of  course,  no  vote  in  the  rsA- 
ter» 
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A  few  days  wiO  intervene,  before  the  cause  is 
again  put  into  the  mtmrnar  roll*    When  it  is  so  en- 
rolled, the  counsel  for  the  party  who  supports  the 
verdict  is  heard,  and  the  counsel  for  the  objector  to  it 
heard  in  answer.    If  there  is  not  much  detail,  one  day 
will  in  general  be  sufficient ;  and  if  the  case  is  clear, 
either  for  or  agamst  the  motion  for  a  new  trial,  the 
Conrt  will  forthwith  pronounce  dieir  interlocutor* 
If  it  isr  a  ease  of  difficulty,  they  will  take  a  few  days 
to'  contf der  it.     If  they  see  no  ground  to  disturb  the 
verdict,  the  motion  for  a  new  trial  will  be  refused^  and 
the  verdict  applied.    If,  on  the  other  hand,  a  new  trial 
is  granted,^  the  cause  will  go  back  to  the  Jury  Court, 
in  order  to  proceed  dt  novo. 
-  But  it  is  hig^y  material  to  keep  in  view,  in  dis- 
cussing this  question,  which  is  merely  whether  there 
shaU  be  a  new  trial  or  not,  that  the  only  evil  that  in 
general  can  result  from  allowing  a  new  trial,  is  the 
incurring  a  little  additional  expense  and  delay ;  for 
if  the  first  verdict  was  well  founded,  and  supported 
by  sufficient  evidence,  the  same  evidence  that  satis- 
fied the  first  jury  will  serve  to  convince  a  second 
jury ;  and  this  is  all  that  is  implied  in  an  interlocu- 
tor allowing  a  new  trial.     But  if  a  new  trial  ie  re^ 
Jiisedj  there  is  no  possibility  of  ever  obtaining  redress 
in  any  shape  whatever  ;  for,  by  the  statute,  it  is  ex- 
pressly  enacted, 

Xhat  the  interlocutor,  grantiDg  or  refusing  a  new  trial, 
shatt  not  be  m^fed  to  review  hy  reclaumig  petition,  or  by 
appeal  to  the  House  of  Lords. 

And  it  is  farther  declared,  by  55.  Geo.  Ill,  $  8, 
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That  if  a  new  trial  shall  not  be  qtpUedfor,  or  shall  be  re- 
fused^ the  verdict  of  the  jury  shall  be  final  and  condih 
sive  aa  to  the  fiu:ts  founds  and  shall  not  be  Uabletok 
questianed  anywhere. 

§  6.  Jffa  new  trial  is  granted. 
It  is  provided,  by  the  act  of  sederunt,  section  S^ 

Thst  all  the  regulations  as  to  the  notices  of  triali  as  to 
abandonment  of  the  suit,  as  to  Jiot  proceeding  Xofpt^ 
and  as  to  not  appearixig  and  proceeding  with  evidence 
at  the  trial,  and  all  other  matters  and  things  herein 
provided  for  regulating  the  conduct  of  parties  as  to 

-  trials,  shall  be  the  same  m  the  case  of  a  new  trkif  as  in 
4e  case  of  an  origmal  trial. 


CHAP.  VIII. 


OF  BILLS  OF  EXCEPTION. 


§1.  H(no  a  biU  qf  excq^tian  Uiken  at  A  t3ial  is  fy 

be  proceeded  in. 

When  noticing  the  proceedings  on  the  day  of  trial, 
the  bill  of  exceptions  at  that  stage  was  adverted  to. 
The  form  of  the  bill  is  one  of  the  forms  annexed  in 
Appendix.  By  section  7«  of  the  first  Jury  Court 
statute,  55»  Geo.  III»  c.  42.)  it  is  provided. 

That  after  the  trial,  the  Judge  who  presided  shtdl  present 
the  i€Ud  eoBeeptiony  with  the  interlocutor  ordering  such 
issue,  and  a  copy  of  the  verdict  of  the  jury  indorsed 
thereon,  to  the  Division  by  which  the  issue  was  direct- 
ed. 
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Whieh  DiTision  shall  thereupon  order  the  said  eKoeption 
to  be  heard  in  presence,  on  or  before  the  fourth  sede- 
runt-day  thereafter  r  and  in  case  they  shall  allow  the 
exception,  they  shall  direct  another  jury  to  be  sum- 
moned for  the  trial  of  the  said  issue. 

The  issues  and  exception  will  be  printed  and  box- 
ed for  the  use  of  the  Court. 

S  9.  What  if  the  eooeeptkn  is  taken  at,  discussing  a 

motunfoT  a  neuo  trial. 

The  59.  Geo.  Ill,  c.  35,  §  I7,  enacts. 

That  If  the  motion  for  setting  aside  the  verdict  be  found- 
ed <ki  the  mUdirectbm  qf  the  J^idgt  at  the  trial  m  mm» 
i^lawy  or  on  the  undue  admission  or  rgeOimifemdenee, 
it  shdl  be  competent  to  the  party,  against  whom  judg- 
ment is  given  bg  the  Jtay  Courts  to  tender  a  bill  of  ex- 
ceptions to  such  judgment,  in  the  same  manner  as  at  a 
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proceedings  on  such  bills  of  exceptions  shall  be 
s^  in  all  respects,  to  the  provisions  of  the 
act  of  the  55.  Geo.  III.  herein  before  recited,  regard- 
ing bills  of  excq>tion. 

§  d.  Aeto  bills  qf  exceptions  in  Admiralty  causes. 
It  is  provided,  by  the  said  sect.  I7.  of  59.  Geo.  Ill, 

That  !n  all  causes  remitted  by  the  Court  of  Admiralty  to 
the  Jury  Court,  the  bills  of  exceptions  shall  be  present* 
ed,  by  t^e  Judge  of  the  Jury  Court,  to  the  Divisions  of 
the  Court  of  Session  attemately^  beginning  with  the  First 
Division. 


700  OF  BILLS  OF  EXCEPTION*  [tIT.  X« 

§  4.   IHme  wiAin  which  bitts  of  exceptions  mud 

now  be  insisted  in. 

It  is  now  provided,  by  the  act  of  sederunt  1825, 
section  43, 

That  it  shall  not  be  competent  to  proceed  in  any  M0^ 
excepikmB  preferred  at  the  trial,  tmkss  it  is  presented 
within  twenty  days  next  succeeding  the  trial  at  which 
it  is  preferred ;  or,  if  preferred  on  a  motion  for  a  new 
tniAj  it  must  be  presented  within  twenty  days  e^tet  the 
decision  of  the  C!oartOQ  such  motioiii  unless  m  dther 
case  there  is  leare  given  by  the  Goitrt  to  prolong  Ae 
period  for  presenting,  the  same. 

« 

%  6.  Of  apjpeat  against  the  decision  on  the  UU  of 

excqptions. 

It  is  provided,  by  the  55.  Geo.  Ill,  c.  42»  §  7> 

That  in  case  the  said  Division  shall  allow  tiie  aaid  tsoep- 
tion,  they  shall  direct  another  jury  to  be  summoned  far 
the  trial  of  the  said  issue  or  issues;  or  if  the  exoepcion 
shall  be  disallowed;  the  verdici  shall  be  fiail  and  emr 
elusive. 

Provided  always,  That  it  shall  be  competent  ibr  tiie  psity 
against  whom  any  interlocutor  shall  be  pronounced  on 
the  matter  of  the  exception,  to  appeal  from  such  ioler- 
locutor  to  the  House  of  Lords,  attaching  a  copy  of  the 
exception,  certified  by  a  clerk  of  session,  to  the  p^ition 

.    of  appeal,  so  as  such  appeal  shall  be  presented  to  the 
House  of  Lords  wMin  fourteen  days  qfter  Ae  dorte  fff 
tht  wtedMOor  if  J^mUax^ 

m  eight  day$  qfter  the  annmeneemmt  qf  the  next  session 
if  Parliament  be  not  then  sitting,  but  not  afterwards. 
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And  eyery  suck  appeal  shall  be  appointed  to  be  heatd  on 
or  before  the  fourth  cat;i8e  day  after  the  time  limited  for 
laying  the  printed  cases  upon  the  table  of  the  House  of 
Lords. 

And  upon  the  hearing  of  such  appeal,  the  House  of  Lords 
'  shall  give  such  judgment  regarding  theiurther  proceed- 
ings, either  by  directing  a  new  trial  to  be  had,  or  other- 
wise, as  the  case  may  require. 

The  t^e  within  which  appeal  cases  m^st  be  lodged, 
aod  other  prooeedlng^  in  ai^eabi  and  under  semits 
fiwQb  die.HQuse  of  Peers,  were  noticed  abof)^  under 
their  proper  head. 

It  may  be  noticed  once  more,  however,  that  by 
sect.  8.  of  the  statute,  55.  Geo.  Ill,  c.  42,  it  is  en- 
acted. 

That  if  a  new  trial  shall  not  be  applied  for,  or  shall  be 
r^iaed,  or  if  the  exception  taken  to  the  opinion  and  di- 
rection of  the  Judge  or  Judges  shall  be  disoBowedy  the 
Teidiot  shall  be  final  m  to  the  fade  fifund  by  the  juryj 
eand  shall  be  so  taken  and  considered  by  die  Court  of 
Session,  or  by  the  Judge- Admiral  respectively,'  and 
ehaBnotbeliabkiabe^lweitbmedani^here. 


CHAP.  IX. 

Of  £XPEN8£S  at  PROCESa 

§  1.  Ctf  eogpeneee  found  due:  in  the  Jury  Court  tzs 

uMae  Court  qfSessicn^ff^c. 

It  is  provided,  by  sect.  39.  of  the  act  of  sederunt. 

That  if  the  Court  shall  award  expenses,  two  accounts  shall 
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be  lodged,  and  ranitted  to  the  Auditor  tobeUMd; 
the  one  containiiig  an  luxount  of  the  expenses  inciirred 
in  the  Court  of  Session,  Court  of  Adiunlty,  or  infe- 
rior court,  and  the  other  the  expenses  ii^iirr«d  in  the 
Jury  Court 

And  sect.  42.  provides. 

That  if  the  cause  shall  be  remitted  to  the  Court  of  Ses- 
sion, or  Admiralty,  fir  Ifte  purpon  (f  (9f¥V  ^ 
verdkif  it  shall  not  be  competent  to  apply  for  the  ex- 
penses incurred  in  the  Jury  Court,  until  afters/Ml 
interlocutor  in  the  said  Court  of  Session  or  Admiol^* 

But  immediately  after  the  said  interlocutor  bscoraM'A 
the  said  party  may  apply  to  the  Jury  Cooit  br  ex- 
penses. 

§  2.  <y  expenses  incurred  in  bringiiig  jorward 
witnesses  to  be  ready  at  the  iriaL 

On  this  head,  sect.  40.  provides, 

That  when  a  party  who  is  found  entitled  to  ezpeiBes 
shall  state  a  claim  for  the  reasonable  ezpensa  of  brisg- 
ing  necessary  witnesses  to  the  place  of  trisl^  whooi)  ^ 
consequence  of  circumstances  occurring  at  the  trH  vt 
occurrence  of  which  could  not  be  relied  (m  bjsocb 
party,  it  has  become  unnecessary  to  examine^  the  Aa- 
ditor  of  accounts  shall  separately  report  onwcfcctfun* 
taking  eyery  aid  in  forming  his  report,  fromin^P^^ 
of  the  notes  taken  by  the  agents  of  the  evidence  ex- 
pected from  such  witnesses,  and  from  the  information » 
the  clerk  who  officiated  at  the  trial. 

That  if  no  objections  shall  be  stated  by  either  party  to  the 
account  as  taxed  by  the  Auditor,  or  if  such  objections 
shall  have  been  made  and  repelled,  the  Auditor's  re- 
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port  ahaU  be  qppraved  ot,  and  judgment  be  entered  up- 
on the  verdict 

And  sect.  41.  bears. 

And  the  party  in  whose  favour  die  verdict  has  been  found 
sh^  obtain  a  copy  of  the  verdict  and  judgment,  at  a 
iOQsmudfofr  the  legal  diUgence  cmd  etfeetiiictL 

§  3.  Cf  the  means  qf  eftfarckiff  the  tjerdict^  cmd 

decree  far  expenMSk 

It  is  enacted,  by  the  59*  6e6.  Ill,  c.  S5,  sect.  19f 
Tliat  in  all  cases  where  the  verdict  of  the  Jury  exhausts 
the  conclusions  of  the  action,  (except  certain  cases  as 
herein  provided,)  it  shall  be  lawful,  (rfUr  the  dapse  qf 
the  time  aOawed  for  mooing  for  a  ntw  trialj  or  cifter  a 
new  trial  shall  hcsoe  beenfinaJbf  r^fitsedf  for  the  Judge  or 
Judges  of  the  Jury  Court,  by  ^  judgment  on  the  verdict 
to  be  subscribed  by  the  presiding  Judge,  without  the  ne* 
cessity  of  any  motion  to  that  effect,  to  ordain  that  all  man- 
ner of  Iq^al  execution  shall  pass  upon  the  same  in  common 
form. 
And  it  shall  be  lawful  for  the  Judges  of  the  Jury  Court 
to  award,  not  only  the  expenses  incurred  in  the  said 
Cotut,  but  also  the  previous  expenses  incurred  in  the 
Court  of  Session,  Courtof  Admiralty,  or  inferior  court, 
and  to  require  the  Auditor  of  the  Court  o£  Session  to 
tax  the  same ;  and  the  said  judgment  shall  specify  the 
expenses  in  the  said  Courts,  and  in  the  Jury  Court. 
And  a  copy  of  the  verdict  and  judgment^  certified  under 
the  hand  of  one  of  the  clerks  of  the  Jury  Court,  shall 
be  a  susfficient  warrant  for  all  legal  diligence  and  exe- 
cution, and  equally  effedual  to  all  intents  and  purposes 
as  if  the  same  were  an  extracted  decree  cf  the  Court  of 


I 


704  OF  EKFORCIKG  THE  VERDICt.         [tTT.  X. 

Seaionf  and  sball  be  obsenred  n&  such  by  the  Lords 
Ordinary  on  the  Bills,  Clerks  of  the  Bill^  Keepos  of 
the  Signed  and  all  others;  and  that  the  letters  under 
the  signet  shall  in  sudb  case  bear,  that  they  proceed  on 
the  judgment  of  the  Commissioners  c^the  Jory  Coart, 
in  those  instaaoes  in  whidi,  according  to  the  present 
practice^  they  bear  that  thqr  proceed  on  the  decree  of 
the  Lords  of  Cooncil  and  Session. 
And  the  original  verdict  and  judgment  thereon,  together 
with  the  whole  steps  of  proceeding,  and  such  prodnctioiis 
as  may  not  have  been  taken  np  by  die  parties  entitled 
thereto^  shall,  in  such  cases,  be  tnmamitiBdJbr  pnur- 
vaOm  io  Oe  Keq)er  qftke  BecofA  if  ike  Omt(fSe$' 
skm,  and  in  other  respects  dealt  with  in  the  ssme  way 
as  extracted  processes  in  the  Court  of  Sessi(»i* 

And  by  the  act  of  sederunt  1825,  sect.  58,  it  is 
specially  provided. 

That  in  order  to  the  levying  expenses  awarded  by  the  Ja- 
ry  Court,  in  cases  other  than  those  wherein  by  virtue  of 
the  act  of  Parliament  ^f  59th  Geo.  Ill,  cap.  5,  sect  19, 
execution  is  competent  on  the  judgment  or  ddivieranoe 
of  that  court,  the  party  entitled  to  such  expenses  shall, 
and  may  apply  by  bUl  to  the  Lord  Ordinary  on  die 
Bills  for  the  time ;  who^  on  production  to  him  of  the 
sentence  awarding  the  same,  or  an  extract  thereof  cer- 
tified by  the  signature  of  one  of  the  clerks  of  die  Jury 
Court,  is  hereby  authorised  and  directed  to  grsnt  a  war- 
rant, in  common  form,  for  all  manner  of  diligence  and 
execution  to  enforce  payment  of  the  expenses  awarded. 


CHAP.  X.J  ANNUITIES  ON  RETIRING.  705 


CHAP.  X. 

OF  THE  RETIRED  ALLOWANCES  TO  JURY  COURT 

COMMISSIONERS,  &c 

.-  •  .        . .  •     . 

§  1.  Annuities  im  retiring  from  (^fica. 
It  IB  pr^ndeid^  by  the  iitatirte  59.  Geo.  Ill,  cap.  95^ 

That  it  shall  and  may  be  lawful  for-his  Majesty,  his  heirs 
and  successors,  by  his  Majesty^s  sign  manual,  to  give 
and  grant  unto  any  person  who  shall  have  executed  the 
office  of  Lord  Ckkf-Commissioner,  or  of  a  Commis- 
sioner of  the  Jury  Court,  as  well  before  as  after  the 
passing  of  this  act,  and  who  shall  have  respectively  re- 
signed any  such  office,  an  annuity  or  yearly  sum  of 
money,  not  estce^ng  Aree-^/barths  of  the  salary  apper- 
tainmg  to  each  such  otRce  at  the  period  of  the  resigna- 
tioA  thereof* 

And  otherwise,  in  terms  of  the  act  48.  Greo.  Ill, 
c.  145,  entitled. 

An  act  for  ewMing  his  Mqjesty  to  grant  aammtia^  to  the 
Judges  qftke  CourUtfSeswmf  JtuHciartf,  caid  Exeheqmr 
in  Scotland^  uf^m  resignation  4^  their  qffices, 

§  d.   Of  the  qualiflcation  of  Chief-Coimmissioner. 
It  is  provided,  by  the  59-  Geo.  Ill,  c.  42,  §  38, 

That  so  much  of  the  act  55.  Geo.  III.  as  requires  that  the 
Cbie&Commissioner  of  the  Jury  Court  be  a  Senator  of 
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the  College  of  Justice,  or  a  Bar<m  of  Exchequer  in 
Scotland,  be^  and  the  same  is  hereby  repealed ;  but  that 
no  person  shall  be  appointed  to  be  Chief-Commisaon- 
er  of  the  said  Court,  tuUess  he  be  qualified  to  be  ap* 
.pointeda  Senator  of  the  CkJIege  of  JusUce;  and  wben, 
at  any  time,  the  person  holding  the  said  office  shall  not 
hold  any  other  judicial  office  than  that  of  Chief-Com- 
missioner, every  such  person,  during  the  time  he  sball 
hold  the  said  office  of  Chief-Commissioner,  and  no 
other  office,  shall  be  entitled  to  such  salary  as  shall  be 
equal  to  the  salary  of  the  person  holding  the  office  of 
Lord  Justice-Clerk  in  Scotland. 

§  3.  Who  shaU  preside  ?  and  how^^Aoff  tJie  Judges 

of  the  Jury  Court  vote  f 

By  sections  13.  and  14.  of  the  jffr^f  Jury  Court  act, 
(55.  Geo.  III.)  these  questions  are  answered.  It 
is  enacted. 

That  in  all  cases  in  which  tlie  Chief-Commissioner  shall 
be  present,  such  Chief  Commissioner  shall  be  tkt  jfre- 
siding  Judge ;  and  in  his  absence,  if  two  other  Com- 
missioners shall  be  present,  such  of  the  two  other 
Commissioners  shall  be  the  presiding  Judge  as  shaU  be 
first  named  in  the  said  commission,  and  afterwards  in 
the  order  of  their  appointment 

And  in  all  cases  in  which  the  said  three  Commissioners 
shall  be  present  in  Court,  and  any  difference  of  opinion 
shall  arise,  the  matter  shall  be  determined  by  the  mor 
jority  s  but  when  two  only  of  the  said  Commissioners 
are  present  in  Court,  and  they  shall  di^  in  opinion, 
then  the  matter  shall  be  determined  by  the  Judge 
siding. 
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There  are  wm  five  CommisiSioners  \  but  the  same 
rule,  in  these  particulars,  will  be  applied. 

But  in  the  Court  of  Session,  when  the  votes  are 
equals  the  cause  lies  over  for  that  vice  ;  neither  the 
Lord  President  in  the  First  Division,  nor  the  Lord 
Justice-Clerk,  qua  President,  inthe Second ZHvision, 
nor  the  presiding  Judge  at  the  time  in  either  Divi* 
sion,  have  any  casting  vote  in  case  of  equality. 

§  4.  Continuance  of  the  act  6.  Creo.  IV,  cap.  120,  m 
as  far  as  regards  the  Jury  Court. 

By  section  55.  it  is  enacted. 

That  the  provisions  of  this  act,  in  so  far  as  the  sam6  re- 
late to  the  constitution  of  the  Jury  Court,  shall  conti- 
nue and  be  in  force  from  the  11th  day  of  November 
1825  until  the  SOth  day  of  June  18S0,  and  from  thence 
to  the  end  of  the  then  nelxt  session  of  Parliament. 

%  5. '  Commission  of  inquiry  into  the  forms  of  pro- 
ceeding in  the  Jury  Court. 

Under  the  operation  of  the  first  Jury  Court  act, 
55.  Geo.  Ill,  and  also  of  the  act,  59-  Geo.  Ill, 
certain  ojfficial  reports  as  to  the  Jury  Court  proceed- 
ings were  directed  to  be  from  time  to  time  made. 
These  reports  are,  by  the  6,  Geo.  IV,  c.  120,  discon- 
tinued ;  but  in  contemplation,  perhaps,  of  the  prac- 
ticability, as  well  as  expediency,  of  incorporating  the 
Jury  Court  still  more  closely  with  the  Court  of  Ses- 
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aion,  at  no  very  distant  date,  it  it  enacted  by  sect. 
56.  of  the  last-mentioned  act, 

Hiat  it  shall  be  lawful,  and  fiill  power  is  hereby  pmi  to 
siush  persons  as  shall  for  that  purpose^  and  at  sncb 
time  or  times  as  bis  Majesty  shall  think  fit  to  naoie 
and  appoint  them,  be  named  and  a{^inted  by  bis  Ma- 
jesty, by  letters  patent,  or  any  instnunent  in  mi^ 
under  his  royal  sign  manual,,  or  any  three  of  Aem,  to 
meet  at  and  upon  such  place  and  day  as  in  such  letters 
patent  or  instrument  shall  be  for  that  purpose  named, 
or  at  and  upon  such  place  and  day  as  they,  or  any  tbree 
of  them,  giving.notice  to  the  others  of  them,  shaO  ap- 
point, and  so  thereafter  as  they  or  those  preaest  6om 
time  to  time  at  meetings  shall  appoint,  andtomal^aii 
such  inquiries  as  they  shall  be  directed  by  bis  Mij^t 
in  instnictions  annexed  to  the  said  letters  patent  ot  in- 
strument under  the  royal  sign  mannal^  into  tbe  fanss 
of  proceeding  in  trials  of  civil  causes  by  jury  in  Scot- 
land, ami  to  report  to  his  Mqfuty  whether  tbese  fonos 
of  proceeding  may  be  improyed,  and  ai  wkdH^f^ 
in  what  numner  the  tadan  <f  the  bm^  HfMlf  ^  ^ 
civii  causes  with  the  jurisdiction  qf  the  Omi  y&t- 
sion  may  be  best  aooompUshed^  and  to  set  down  id  wri- 
ting what  shall  appear  to  them  to  be  material  tobere- 
ported  touching  the  matters  aforesaid,  widi  their  opi- 
nlons  upon  the  same,  together  with  the  evideooe  or  m- 
formation  which  they  inay  in  the  course  of  tbe  inqtnry 
receive. 


TITLE  XI. 

FORM  OF  PROCESS  BEFORE  THE  LORDS  OF  COUNCIL 
AND  SESSION,  AS  COMMISSIONERS  FOR  PLANTATION 
OP  KIRKS  AND  VALUATION  OF  TEIND& 


CHAP.    I. 

OF  THE  CONSTITUTiaN  AND  JURISDICTION  OF  THE 

TEIND  COURT. 

§  1.  Of^  Judges  and  other  officers. 

The  Judges  of  the  Court  of  Session  were,  by  the^ 
act  of  Parliament  1707>  c.  9,  permanently  constituted 
sole  Judges  or  Commissioners  of  the  Teind  Court. 
There  is  a  principal  clerk,  a  depute-clerk,  assistant 
clerk  and  extractor ;  and  the  macers  of  the  Court  of 
Session  are  also  the  macers  of  the  Teind  Court. 
There  is  also  a  solicitor  of  tithes,  and  an  agent  or 
fiscal  to  watch  over  the  interest  of  the  Crown. 

§  2.  Jurisdiction  of  the  Court  of  Teinds  ;  and  qe 
ner€d  history  of  the  commissions. 

1.  In  the  time  of  Popery,  the  clergy  of  Scotland 
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had  acquired  a  very  large  and  extensive  property  in 
land,  by  donations,  I^acies  and  mortifications  made 
by  laymen  to  monasteries,  abbeys  and  other  religious 
houses.  The  tithes  and  patronages  of  many  churches 
had  been  also  conferred  on  these  several  religious  cor- 
porations. 

• 

2.  When  the  Reformation  took  place,  the  tempo- 
ralities of  such  benefices  as  had  noi  been  feued  out, 
in  virtue  of  the  statute  1503,  c.  91»  and  subsequent 
acts,  were  annexed  to  the  Crown  by  the  act  1587, 
c.  29*  But,  notwithstanding  this,  many  of  these 
annexed  lands  and  estates  were  granted  by  King 
James  VI.  to  his  favourites.  In  most  of  these  gnmts, 
the  tithes  and  patronages  were  also  comprehended ; 
and  the  grantees,  as  thus  acquiring  right  to  the  tithes 
by  a  unitten  HUe^  were  sometimes  called  Lords  ^fR- 
rection,  but  more  commonly  Titulars  oftht  TiAu. 

3.  In  the  meantime,  it  became  necessary  to  make 
some  provision  for  the  clergy.  Accordingly,  in  1561, 
it  was  ordained,  by  an  act  of  council,  that  the  third 
of  all  benefices  should  be  applied  to  the  maintenance 
of  the  ministers  in  th^  first  place.  The  residue  wis 
appropriated  to  maiutaiix  the  Queen's  house;  and 
this  assumption  of  Me  thirds  of  benffi(xs  W9s  rati&ed 
by  act  of  Parliament  1567>  c.  10. 

4.  A  commission,  under  the  name  of  Z%e  Cknn^ 
mission  of  Plat  for  modifying  stipends  to  ministers^ 
was,  in  1561,  accordingly  granted  by  the  King  and 
Queen  to  several  of  the  nobility  and  ministers.  This 
Commission  met  yearly  at  Edinburgh  in  the  month 
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of  November ;  and  continued  to  act  until  the  bishops 
were  restored  in  I6O6. 

5.  By  statute  16  ly^  c.  3,  a  new  commission  was 
granted  to  8  bishops,  8  lords,  8  barons  and  8  bur- 
gesses of  the  three  Estates,  to  take  cognisance  of  the 
fbllowing  particulars  : 

(1.)  To  modify  a  perpetual  stipend  out  of  the  tithes  to  all 
ministers  of  churches  not  already  provided  with  sti- 
pends; and  abo  to  the  ministers  of  such  churches, 
whose  stipends  did  not  amount  to  500  merks  Scots  in 
money,  or  five  chalders  of  victual,  (cuHA^  mtntmum,)  be- 
sides manse  and  glebe. 

(2.)  To  unite  two  or  more  parishes  into  one,  provided  the 
tithes  of  one  of  such  parishes  were  not  sufficient  to  pay 
the  stipend ;  in  which  case  the  patrons  were  to  have  the 
right  of  presentation  attemaJtdy. 

(S.)  Where  the  tithes  of  the  parish  did  not  amount  to 
500  merks,  and  where  an  union  was  inconvenient,  to 
modify  the>  whole  tithes  of  the  parish  to  the  mimster, 
besides  manse  and  glebe. 

(4.)  In  making  these  provisions,  to  pay  no  regard  to  tacks- 
men,-patrons,  or  others  pretending  right  to  the  tithes; 
but  as  a  recompense  to  the  tacksmen  for  the  loss  occa- 
sioned by  such  modification,  to  grant  them  a  proroga- 
tion of  their  tacks.       ^ 

(5.)  The  maximum  of  stipend  to  be  so  provided  was  limit- 
ed to  1000  merks  Scots,  (i.  e.  L.55 :  11 :  1^  Sterling,) 
or  ten  chalders  of  victuaL 
In  executing  this  commission,  which  was  to  sub^' 

sist  only  till  Lammas  I6I8,  they  were  authorised  to 

sunnmon  tittilars  of  the  tithes,  as  also  patrons,  tacks- 
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men»  and  all  others  pretending  to  have  right  thoeto, 
to  produce  their  writings  and  title-deeds,  to  be  judg- 
ed of  by  the  Commissiohers ;  and  their  sentence  was 
declared  to  be  final. 

6.  Another  Commission  was  granted  by  statute 

1621,  c.  5,  limited  in  endurance  to  10th  January 

1622,  but  with  similar  powers, 

And  with  power  also  to  divide  parishes  when  too  large; 
but  with  this  prmuMOf  that  the  ciHisent  of  the  patrooi 
tacksmen  and  other  parties  having  interest  should  be 
had)  both  to  the  sq>arating  and  uniting  of  pamhoi 

7^  Charles  I,  on  his  accession  to  the  throne^  ha- 
ving not  only  revoked  all  the  grants  of  church  lands 
made  by  King  James,  his  father,  but  also,  in  lGS6, 
caused  execute  a  summons  of  reduction  of  these 
grants,  the  grantees  applied  to  the  King  to  confimi 
them.  Several  Commissions  were  in  consequence  in- 
stituted by  the  King  for  settling  these  mttters ;  snd 
the  several  parties  interested  also  mbmiUed  their  re- 
spective rights  to  his  Majesty,  who,  in  1628  and  lG29« 
pronounced^our  several  decreets-arbiirctl  thereupon, 
which  were  recorded  in  Parliament,  and  go  a  great 
way  towards  arranging  these  intricate  affiurs. 

8.  The  commission  of  surrenders  and  teinds  was, 
in  I6279  granted  under  the  Great  Seal  to  certain 
clergy,  nobility,  and  barons. 

Who  were  empowered  to  treat  with  the  proprietors  con- 
cerning the  erection  ami  temfwraUties  ^bem^kts,  temds^ 
parsonage  and  vicarage^  and  certaia  other  matters  and 
things,  which  his  Majesty  alleged  were  the  property 


CHAP.  1.3  FOR  VALUING  TITHES,  &C.  713 

of  the  crown  or  principality,  and  bad  been  unlawfully 
acquired  and  possessed  by  his  subjects.  This  Com- 
mission was  renewed,  with  slight  variatidns,  on  9th  July 
and  16th  November  1630,  and  7th  January  1681. 

9.  These  Commissionei's,  under  the  King's  war- 
rant,  gave  directions,  in  16^7,  to  the  several  Presby- 
teries to  make  choice  of  the  most  ftt  and  indiffe'' 
rentpersonSf  within  their  respective  presbyteries,  to 
be  SiJh-  Commissuniers  for  trying  the  valuation  of 
tithes.  Upon  report  of  these  nominations  by  the  se^ 
veral  presbyteries.  Commissions  were  issued  by  the 
General  Commission  to  the  persons  so  named^  and 
the  powers  granted  to  these  SfA^  Commissioners 
were  : 

(1.)  To  try  and  inform  themselves,  by  all  lawful  means 
and  ways,  of  the  true  worth  of  the  lands  of  each  pa- 
rish in  stock  and  teind,  where  the  land  hath  been 
bruiked  in  stock  and  teind  in  time  bygone,  and  what 
the  lands  pay  presently, — ^what  they  have  paid  in  time 
bygone, — ^and  what  they  may  pay  of  constant  rent  of 

.  stock  and  teind  in  time  coming ;  and  that  they  report 
to  the  General  Comnussian  the  just  and  true  worth  there- 
of in  constant  rent,  to  their  judgment 

(2.)  And  also  to  inform  themselves,  by  all  lawful  means, 
of  the  constant  rent  and  worth  of  the  teinds,  both  great 
and  small,  where  the  teinds  have  been  draum  severally 
from  the  stock,  by  the  titular  or  his  tacksman,  not  being 
heritors,  for  the  space  of  seven  years,  within  fifteen 
years  preceding  the  date  of  the  Commission. 

(3.)  They  were  also  empowered,  in  case  the  heritor 
should  desire  it,  to  try  the  rent  of  the  land,  along  with 
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the  teind,  according  to  the  true  and  constant  rent  of 
the  land. 

Under  this  Sub-Commission,  and  these  excellent 
regulations,  a  vast  number  of  parishes  were  valued ; 
and  the  reports  of  the  most  of  these  valuations  by  the 
Sub-Commissioners  were  confirmed  and  approved  ol 
by  the  General  Commission,  and  are  the  rule  of  pay- 
ment of  the  teind,  where  extant,  at  this  day. 

10.  This  was  a  time,  however,  fertile  in  resources. 
Accordingly,  by  statute  1633,  c.  15,  it  is  ordained. 

That  his  Majesty  shall  have  an  annuity  of  6  perkmL  out 
of  all  the  teinds  of  the  kingdom,  excepting, 

(1.)  The  teinds  then  paid  to  bishops. 

(2.)  Teinds  paid  to  ministers,  in  name  of  tUpani^  for 

serving  the  cure. 
(3.)  And  to  colleges,  hospitals,  and  other  fioms  Mm. 

According  to  Stair,  fi.  ii,  tit.  8,  §  13,  this  iq- 
nuity  was  granted  by  King  Charles  I.  to  James  li- 
vingston,  a  groom  of  his  bed-chamber,  in  security 
of  a  sum  of  L.  10,000  Sterling,  which  right  was  af- 
teiwards  acquired  by  the  Earl  of  Loudon.  In  1664, 
the  levying  of  th^se  annuities,  under  this  grant,  was 
stopped  by  the  King's  warrant  ^  since  which  time^  <fo 
Kinc^s  annuity  has  not  been  levied. 

\l.  The  heartburning  discord  that  stili  attends, 
and  ever  must  attend,  the  levying  and  diaivingof 
tithes  in  kind^  in  England  as  well  as  in  Ireland, 
particularly  when  done  through  the  intervwtioB  pf 
lessees,  or  middlemen^  should  render  every  proprietor 
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and  tenant  of  land  in  Scotland  proud  and  thankful 
for  the  wise  regulations  devised  by  our  ancestors  in 
this  important  particular  :  Nor,  with  deference,  have 
the  Clergy  of  Scotland  less  cause  of  thankfulness. 

By  the  act  of  Parliament  1633,  c.  17^  it  is  ordain- 
ed. 

That,  in  time  coming,  tiiere  shall  be  no  teind  sheaves^  or 
ether  teinds,  parsonage  or  vicar age^  led  and  drawn  unthm 
the  kingdom ;  but  that  each  heritor  and  liferenter  of 
lands  shall  have  the  leading  and  drawing  of  their  own 
teind,  the  same  being  first  truly  and  lawfidly  valued^  and 
they  paging  therrfor  the  price  speckled  in  the  act,  incase 
theg  be  willing  topayjbr  the  same ;  or  otherwise  paying 
therefor  the  rate  of  the  teind  settled  by  the  act 

And  it  is  thereby  also  declared. 

That  the  just  and  true  rate  of  teinds  is,  and  shall  be,  the 
fifth  part  cf  the  constant  rent  which  such  landpayeth  m 
stock  and  teind,  where  the  same  are  valued  jbtn% ;  and 
where  the  teinds  are  valued  apart  and  severally,  that 
the  just  rate  thereof  is,  and  shall  be,  such  as  the  same 
is  already,  or  shall  be  hereafter,  valued  and  proved 
before  the  said  Commissioners  and  Sub-Commissioners, 
deducting  the  fifth  part  thereof  hr  the  ease  of  the  heri- 
tors. 

Reserving  always  to  such  as  shall  find  themselves  enorm- 
ly  hurt  by  the  leading  of  the  said  valuations,  to  pursue 
for  rectifying  of  the  same,  before  the  Conunissioners 
appointed  by  his  Majesty  and  Estates  for  that  effect 

And  it  is  also  thereby  declared. 

That  the  price  of  all  teinds  which  may  be  sold,  consisting 
either  in  money,  victual,  or  other  bodies  of  goods,  is, 
and  shall  be  ruled  and  estimated  according  to  nine  years' 
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purchase ;  the  prices  cyf  victuml,  and  other  bodies  of 
goodsi  whereof  the  temd  ooosists,  being  redacted  in 
money,  aocording  to  the  worth  and  price  of  the  victual 
and  goods  in  each  part  of  the  county  to  the  which  the 
same  is  and  shall  be  prized  and  estimate  by  his  Majes- 
ty's Commissioners,  appointed  or  to  be  iq>pointed  to 
that  effect. 

The  act  chap.  19-  of  the  same  Parliament  was 
iu  unison  with  this ;  and  the  Commissioners  were 
thereby  empowered, 

To  prosecute  and  fellow  forth  Uie  valuation  of  whatsoe?er 
teindsy  parsonage  or  Ticarage  as  were  thtti  unvBlued.  To 
receive  the  reports  of  the  Sub^CommissicmeR  appoint* 
ed  within  ilk  presbytery,  of  the  valuation  of  whatsoever 
teinds  led  and  deduced  before  them,  according  to  the 
tenor  of  the  SulhCommimotu  direct  to  that  effisct;  and 
to  allow  or  disallow  the  same,  according  as  the  same 
shall  be  found  agreeable  or  disagreeable,  from  the  te- 
nor of  their  sub-commissions. 

The  Commissioners  are  also  empowered  to  rectify  what- 
soever valuations,  led  or  to  be  led,  to  the  enorm  preju- 
dice of  the  titulars,  and  to  the  hurt  and  detriaiait  of 
the  kirk,  and  prejudice  of  the  minister's  maintenance 
and  provision,  or  qfhia  Mtyuij^s  atmuii^. 

And  to  set  down  the  prices  of  saleable  temtb,  aeoording 
to  the  worth  thereof,  in  each  part  of  the  country  where 
the  same  grew  and  are  bred. 

And  also  to  set  down  such  good  and  ample  securities, 
as  may  stand  by  law,  both  for  the  buyers  of  teinds,  to 
the  eflfect  the  titulars  may  be  fully  denuded  in  their  fa- 
vours :  And  also  for  security  to  the  titulars  and  sell- 
ers of  the  price  due,  to  be  paid  to  them  for  the  said 
teinds. 
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And  aUo  to  seft  down  Ibe  security  in  fiiToar  of  the  titular, 
and  of  the  miaistersi  so  lar  as  concerns  the  maintenaiice 
assigned  to  them,  for  good,  thankful  and  timeous  pay- 
ment of  the  rate  of  feeind,  where  the  same  are  not  or 
cannot  be  sold. 

And  to  discuss  and  determine  all  Cj^uestions  which  may 
arise  betwixt  the  titulars  and  heritors,  anent  the  price 
of  teind^  according  to  the. nature  and  quality  of  the 
r%hCs  to  be  sold,  whether  the  same  be  heritable  or 
temporary,  and  to  proportionate  the  price  accordingly. 

And  also  to  dmde  the  price  of  teisds  betwixt  heritors 
and  liferenters  thereof;  and  betwixt  titulaars,  tacksmen, 
and  others  who  have  several  and  distinct  rights  to  the 
said  teiads  saleable,  according  to  the  qualities  of  their 
rights. 

And  also  to  cause  the  titulars  who  sell  thfiir  teinds  to  ex- 
hibit their  rights  and  titles,  to  the  effect  that  they  may 
be  lawfully  denuded  thereof^  in  favour  of  the  said  he- 
ritors and  liferenters  respectively,  without  prejudice  to 
his  Majesty's  amiuity ;  and  to  decide  and  determine  in 
aiB  otbef  points  which  may  eoocem  the  leading  and 
drawing  of  teinds  and  buying  of  the  sam^  or  payment 
of  the  rate  thereof. 

And  it  is  also  provided.  That  the  vicarages  of  each,  kirk, 
being  a  several  benefice  and  title  from  the  pursuer, 
shall  be  severally  valued. 

They  were  also  empowered  to  modify  competent 
stipends  to  ministers  out  of  the  tithes,  not  under 
eight  chalders  of  victual,  or  800  merks  Scots  money, 
unless  when^  upon  special  reasons  given,  the  Com- 
missioners should,  in  their  discretion,^  adjudge  a  less 
sum  ;-— to  divide  or  unite  parishes,  &c. 

1 2.  These  Commissions  were  followed  in  succession 
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by  others,  all  directed  towards  the  same  object.  The 
details  at  more  length  are  here  not  impprtant.  But, 
for  the  sake  of  reference,  and  in  order  that  the  prac- 
titioner may,  if  he  finds  occasion,  consult  them,  the 
following  commissions  and. acts  are  here  noted  tam 
Mr  Russell's  excellent  Treatise  on  the  Form  of  Pro- 
cess in  the  Teind  Court,  published  in  I768 :  And 
Sir  John  Connell's  elaborate  and  valuable  work  i^on 
Tithes  is  also  open  to  him. 

ParL  1641,  c.  SO.  Pari.  1672,  c.  1& 


1644,  c  24.  1685,  c.  2a 

1647,  c.  82.  1686,  c.  28. 

1649,  1690,  c.  89.  and  80. 

1661,  c.  61.  1693,  c  24. 

1663,  c  28. 

13.  It  is  here  material  to  notice,  that,  by  the  statute 
1661,  c.  61,  it  was  declared,  that  all  valuations,  acts 
and  decrees,  concluded  by  virtue  of  any  oomnusaioii 
granted  by  the  pretended  PcsrUament9€flQ¥y,  1641, 
and  dewnwarde  to  the  jReetoraiienj  ehouid  etimdva- 
lid,  notwithatcmding  the  gefhertd  and  pariicuk^  f^ 
ecieeary  acts  passed  in  that  Parliament,  exoqjtmff 
such  decrees  and  sentences  in  favour  of  ministen  for 
their  stipends,  or  for  dividing,  uniting,  annexing  or 
building  of  kirks,  as  might  be  found  to  have  been 
unfuet  or  exorbitant ;  the  determination  of  which 
was  referred  to  the  Commissioners,  who  were  em- 
powered to  annul  or  alter  such  decrees,  conform  to 
the  laws  and  practique  preceding  1649. 

14.  The  price  payable  to  titulars  by  heritors  for  the 
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teinds  of  their  lands  was  fixed,  by  previous  cobi* 
missions,  at  mne  years'  purchase  of  the  free  teind  ; 
but  no  rule  had  been  laid  down  as  to  the  price  to  be 
paid  to  patrons^  By  the  act  I69O,  c«  S3,  however, 
all  teinds,  not  before  that  time  heritabfy  duponedt 
are  declared  to  belong  to  thepatrcn  of  the  parish,  but 
subject  always  to  tacks  formerly  granted,  and  proro* 
gations  thereof,  as  also  to  ministers'  stipends,  and  all 
other  burdens  to  which  the  teinds  were  formerly  sub- 
jected* And  the  patron  is  obliged  to  sell  each  heri- 
tor the  tithes  of  his  lands  at  six  yeari  purchase^  ac- 
cording as  the  same  shall  be  valued  by  the  Commis- 
sioners.  And  the  benefit  of  this  act  was,  by  statute 
1693,  c.  25,  extended  to  the  patrons  of  all  patron- 
ages and  other  benefices,  without  exception. 

15.  As  to  bishop^  tithes^  now  chiefly  vested  in  the 
Crown  since  the  abolition  of  Episcopacy,  they  were, 
in  fact,  the  stipend  of  the  bishops  and  other  dig- 

•  nified  cl^gy,  and  are  accordingly  not  sakcMe.  But 
tacks  thereof  are  from  time  to  time  granted,  upon 
payment  of  a  suitable  sum  as  grassum,  at  the  end  of 
every  nineteen  or  twenty-one  years,  and  a  small  year- 
ly teind  tack-duty. 

16.  The  power  of  all  these  Commissions  was  vest- 
ed in  the  Lords  of  Session  as  the  High  Commission 
of  Teinds,  by  act  1707>  annexed  in  Appendix,  No. 
XXXII. 

Recently  before  passing  this  statute,  a  large  por- 
tion of  the  warrants  of  decrees,  and  other  records  of 
the  various  Teind  Commissions  had  been  unfortu- 
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nately  destroyed  by  fire.  Tliat  act  accordmgly  no- 
tices diis  fact  in  the  preamble,  and  in  the  sequel  pro- 
rides  for  supplying  the  defect  thus  occasioned*  Hie 
Lords  of  Gmnci)  and  Session,  9S  perpetual  Ckmimis- 
iumen  for  pkmteUian  of  kirh$  and  vahuOkm  qf 
teinds^  are  thereby 

Empowered,  authorised  and  appointed  to  judge,  cognosce 
fuid  determine  in  all  sAbirs  and  causes  whatsoefor, 
which  by  the  law,  and  acts  of  Parliament  of  this  kiiig- 
dom  were  formerly  referred  to^  and  did  pertain  and  be- 
long to  the  jurisdiction  and  cognisance  of  the  Commis- 
sions formerly  appointed  for  that  efiect^  oM/iiMg  amd 
firedy  m  aU  respects  as  the  said  Lords  do  or  may  do  m 
ether  dvil  causfHt. 

And  particularly,  but  prejudice  to  the  generality  foresud, 
to  determine  in  all  valuations  and  sales  ofUinds^  to  grai 
augmentations  ofministert^  stipends^  prorogations  qfiadf 
qfUinds^  to  di^foin  too  large  paroehesj  to  erect  and  imU 
new  ckurcAeSy  to  annex  and  dismember  ekurdies  as  Aej 
shall  thiidk  fit,  conform  to  the  rules  laid  doim^  sad 
powers  granted  by  the  19th  act  of  Parliament  168^  dK 
SSd  and  SOth  acts  of  the  Parliament  1690,  and  the  Mdi 
act  of  the  Parliament  1693,  in  so  fiir  as  the  same  stand 
unrepealed;  itie  trantporting (^ 'kirkSf  digoMng ^ ts» 
karge  paroches^  or  erecting  and  building  qf  new  kk^ 
always  with  the  consent  of  the  heritors  qf  three  parte  qf 
/bur  at  least  of  the  valuation  of  the  paroch,  whereof  the 
kirk  is  craved  to  be  transported,  or  die  paroch  to  be 
disjoined,  and  new  kirks  to  be  erected  and  buih,  die 
minister  in  the  meantime  to  serve  the  cure  in  the  pre- 
sent kirk  of  the  paroch. 

And  for  that  effect  appoint  the  said  Lords  tameetaodsit 
each  Wednesday  in  the  cfiemoon  during  the  time  tfeessson. 
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and  to  call  and  discuss  the  said  causes  summarily,  cofi- 
/mrm  to  a  roll  to  be  v^ade  vp  cmd  kept  <fth»  same. 

And  fir  siq^pfymg  the  bti  registers  qf  thai  Courts  her  Mar 
jesty  and  the  said  Estates  do  hereby  appoint  and  ordain, 
that  any  authentic  extracts  from  the  said  records  be 
brought  in,  and  being  presented  to  the  said  Lords,  be 
recorded  in  a  particuhir  register;  and  that  the  said  ex- 
tracts so  brought  in  be  kept  by  the  said  Lord  Clerk- 
Register,  and  his  deputes,  clerks  to  be  appointed  by 
him  for  that  effect,  as  their  warrants,  which  shall  be 
held  and  repute  as  valid  and  authentic  as  the  principal 
warrants  themselves,  if  the  same  were  yet  extant;  and 
the  Lord  Register  and  his  deputes  are  ordained  to  give 
a  new  extract  gratis,  to  every  person  that  shall  give  in 
an  old  extract,  immediately  upon  delivery  thereof;  and 
that  extracts  from  these  new  records  shall  make  the  like 
faith  in  judgment  and  outwitb  the  same,  as  the  extracts 
from  the  old  registers  of  the  commission  were  wont  to 
do  before  the  same  were  burnt. 

And  further,  empowering  the  said  Lords,  upon  such  evi- 
dence and  adminicles  as  they  shall  see  cause,  to  make 
«9»  Ae  tenor  ofeueh  decreets  in  meamer  above  menticnedy 
vahareqf  eadtraeie  are  amissmg^  and  the  registers  lost  in  the 
send  fire  i 

]>eclaring  hereby,  that  the  Lord  Register,  and  his  deputes 
to  be  appointed  by  him  as  said  is,  shall  have  the  sole 
and  only  power  and  privilege  of  raising  and  subscribing 
of  the  summonses  and  diligences  relating  to  the  affairs 
above  written,  the  same  always  passing  her  Majesty's 
common  signet  as  formerly. 

17.  On  30th  June  1808,  the  statute  48.  Geo.  Ill, 
c.  138.  was  passed,  by  which,  among  other  important 
alterations,  it  was  provided,  sections  15.  and  16, 

2z 
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The  Qnmmimmen  ^Trinds  shall  meet  at  teno'dodi  up- 
on the  mmud  Wedi^B$dajf  which  shell  happen  after  the 
meeting  of  the  Court  of  Stssion  in  May  and  Notem- 
ber;  and  ones  a^brfatpitt  daring  the  sitting  of  the  Ceurt 
of  Session,  on  the  same  day  and  hour,  and  at  sach  odier 
tinesi  in  December,  January  and  March,  as  majr  be 
foond  necessaiy,  not  being  any  of  the  days  nponwUch 
the  Court  of  Sesaon  meets.    And 

The  said  Commissioners  may  make  rules  and  r^rulalions 
for  abridging  the  forms  and  expense  of  dting  heritors 
and  others,  and  for  executing  the  business  committed 
to  them  with  as  much  expedition  and  as  little  aqpense 
as  possible. 

Section  18.  enacts, 

All  the  powers  given  to  the  Commissioners  by  the  afore- 
said act  1707  shall  remain  and  continue  in  force,  and 
receive  such  and  the  like  effect  as  they  do  at  present, 
excepting  in  so  far  as  they  are  altered  or  repealed  by 
this  act 

18.  The  act  of  sederunti  of  &^  July  1809,  (App. 
No.  XXXIV,)  was  passed  in  consequence,  and  con- 
tains many  useful  r^ulations  still  in  force  aa  to  the 
proceedings  in  thb  Teind  Court.  Indeed,  by  the 
acts  1633,  c.  17-  an<i  IQt  and  subsequent  acts^  ptmer 
was  always  vested  in  the  Commissioners  to  fiame  acts 
qf  sederunt  for  regulating  their  proceedmgs;  and 
there  are  many  of  them  extant.  But  the  proceed- 
ings are  at  present  almost  entirely  regulated  by  those 
annexed  in  Appendix. 
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CHAP-  IL 

OF  THE  FORMS  OF  PR0CE3S  ANTERIOR  TO  THE  ACT 
&  GEO.  IV.  C.  120,  A8  CONTRASTED  WITH  THOSE  UN- 
DER THAT  ACT. 

5  1.  Cf  those  anterior  to  19th  November  lfi25. 

1.  The  whole  proceedings  commenced,  and  were 
conducted  in  every  process  before  the  whole  fifteen 
Judges,  or  their  quorum  of  nine,  who,  until  1808, 
sat  for  that  purpose  in  a  body,  every  Wednesday  in 
time  of  session,  at  12  o'clock  noon,  and  thereafter 
every  alternate  Wednesday, 

3*  If  any  subsidiary  preparation  was  necessary,  in 
order  to  their  deciding  a  cause,  a  remit  was  made  to 
one  of  the  fourteen  Lords  Ordinary,  who  conducted 
the  business  before  him  as  to  all  such,  just  as  if  it 
were  a  cause  in  the  Court  of  Session,  excepting  that 
lie  bad  no  power  to  decide,  but  anlt/  to  report. 

Sp  Another  class  of  remits  empowered  him  to  de- 
cide. In  these,  the  parties  might  hang  up  the  de- 
pendence before  the  Lord  Ordinary  by  representa- 
tions for  a  long  time  ;  and  until  his  decision  was  con- 
firmed by  the  Teind  Court  in  full  chapter,  it  was  not 
final,  even  to  the  extent  of  approving  of  an  account 
of  expenses. 

4.  There  wercj  in  this  way,  teind  cwsq^,  in  all 
stages,  depending  before  fourteen  di6Perent  Lords 

22  2 
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Ordinary.    The  reclaiming  days  were  alao  but  ill  de- 
fined, and  continual  disputes  was  the  consequraoe. 

5.  If  a  Lord  Ordinary  bestowed  ever  so  mudi 
pains  upon  the  adjustment  of  a  scheme  of  locality,  he 
had  no  power  finally  to  approve  of  it.  His  finding 
was  of  no  avail,  and  no  decree  could  follow,  until  it 
was  approved  of  in  the  Inner-House,  and  decree  there 
pronounced. 

6.  Even  thei^  the  decision  was  open  to  petition ; 
and  the  reclaiming  days  were,  after  all,  not  very 
clearly  defined. 

7-  This  was  simplified,  in  some  measure,  after  the 
division  of  the  Court,  by  the  regulation  that  consti- 
tuted the  junior  Judge^  Ordinary  to  aJltnnd  cauBes 
remitted  to  the  (hjUer^House  ;  but  still  the  other  ob- 
jections  remained  unobviated, 

8.  There  was  no  minute-book  published  or  lept 
of  the  proceedings  in  the  Outer-House  ;  and  even 
as  to  those  in  the  Inner-House,  it  was  only  latterly 
introduced  by  the  clerks  of  court  themselves  in  an 
abridged  form. 

S  2.   Of  the  proceedings  under  the  new  anumge" 
mentf  since  12/A  November  1825. 

By  the  statute  Geo.  IV,  c.  120,  §  54,  the  pro- 
ceedings  of  the  Court  were  divided  into  those  of  a 
judicial  and  those  of  a  ministerial  nature,  and  the 
following  important  provisions  were  made. 

(1.)  As  to  proceedings  of  a  judicial  nature. 
It  is  enacted, 
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That  firom  and  after  the  Uth  day  of  November  1826^  all 
actions  >br  Ae  vahuUion  or  $ah  qftemd^  or  actions  of 
p9mm§  ike  kmiot  qf  Uie  mxme^  all  actions  of  saMpeasiofi  or 
reductton  of  localiiieSf  and  all  actions  of  dedarakur  or 
reduction  connected  with  tdndSf  which  can  at  present 
be  competently  brought  before  the  said  Lords  Com- 
missioners for  the  plantation  of  kirks,  shall  be  brought 
before  and.be  decided  by  one  or  other  of  the  Divisions  of 
the  Court  qfSession^  who  shall  be  held  as  a  quorum  of 
the  said  Commissioners : 

And  all  such  causes  shall  be  proceeded  in,  as  nearly  as 
possible,  according  to  the  forms  prescribed  by  this  act 
for  the  preparation  of  causes  in  the  Court  of  Session : 

And  the  Lord  Ordinary  shall  have  the  same  power  to  de- 
termine the  cause,  or  to  report  the  same  to  the  Inner- 
House,  as  is  declared  to  be  competent  by  this  act  to 
the  Lord  Ordinary  in  the  Outer-House,  in  causes  be- 
fore the  Court  of  Session : 

And  in  like  manner,  he  shall,  not  be  entitled  to  review  his 
own  interlocutors,  but  the  same  shall  be  subject  to  re- 
view only  in  the  Inner-House,  in  the  manner  directed 
in  causes  before  the  Court  of  Session. 

It  is  further  provided, 

That  all  actions  in  relation  to  localling  of  modified  or 
augmented  stipends  among  heritors,  €md  other  causes 
which  maybe  remitted  by  the  said  Lords  Commissioners  to 
a  Lord  Ordinary ^  shall  thereafter  be  conducted  as  near- 
ly as  may  be  according  to  the  forms  prescribed  for 
causes  before  the  Court  of  Session,  and  the  interlocu- 
tor of  such  Lord  Ordinary  shall  be  subject  to  review 
only  by  the  Division  of  the  Court  of  Session  to  which  such 
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Loti  Ofdimtrp  bArngs,  (u  e.  the  Dmnan  nmriUl  fvt 
ihtfMm  4djint  em^immt  b^tre  Atjumor  Lard  (Mh 
nary^  wiiich  Division  didl  te  diat  eflBxat  be  ]mUis  a 
i^wmcNi  rf  the  said  ComaiissiaBeis. 

The  relative  act  of  sederunt,  of  date  24th  Novem* 
her,  enacts. 

That  in  all  processes  brought  befcre  the  Commissioii  of 
Teiads  prior  to  the  18th  day  of  November  1825,  wbidi 
are  110^  of  a  ministerial  or  discretionary  nature,  and  whidi 
have  been  remitted  to  a  Lord  Ordinary  in  the  Onler- 
House  for  preparation  in  order  to  report^  the  Lord  Or- 
dinary shall  have  power  to  determine  Ae  came  m  Ae 
OuUf'Some^  or  to  report  the  same  on  cases  to  one  of 
the  Divisions  of  the  Court,  as  aquonan  of  tfaeCommis- 
sionersy  in  the  same  mannar  as  is  competent  to  the  Lord 
Ordinary  in  the  Outer-House  in  causes  before  the  Court 
of  Session ;  and  at  thejirst  enrolment  of  such  cause  be- 
fore the  Lord  Ordinary  subsequent  to  this  date,  dk 

.  fiwreuer  shaB  be  oalkd  igxm  to  declare  io  vMch  DiMm 

;  qftke  Qmrt  the  eaid  cauee  ehtUl  belong. 

(2.)  As  to  causes  ofu  ministerial  naJbure. 
On  this  head  the  statute  bears, 

Pxoyided  alwaysp  that  the  jurisdiction  of  the  Lords  Com- 
missioners for '  plantation  of  ktrks  and  valostioB  .of 
teind%  tn  amgnuig  or  modtfying  ^oompeteni  et^pemb  to  Ae 
parochial  dergy  out  of  the  teinds  of  the  parish,  and  m 
uniting  and  dipoimng  parishes^  and  generaOj/  whOteixr 
juriediotwi  the  said  Court  qf  Teinds  may  possess  rf  a  mi- 
nisterial and  discretionary  nature^  shall  nowise  be  altered 
or  affected  by  this  act,  but  the  same  shall  continue  to 
be  exercised  by  the  whole  Lords  Commissioners  for  plan- 
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tftlioB  of  kkluand  valuaticm  0f  teindsyor  jjWoriM  HAereQ^ 
in  the  same  way  and  manner  as  heretofore. 

%  3.  Ofihejumiar  Judges  teind  roO. 
The  act  of  sederunt  last  referred  to  proyides^ 

That  the  junior  Lord  Ordinary  who  is  to  hear  teind  causes 
shall  attend  weekly  for  that  purpose  in  the  Outer* 
House,  on  'Thursday,  ai  nme  ddoch  in  the  moirnmgy  and 
that  the  roll  of  such  causes  shall  be  taken  uphgiheUviid 
eferA  (at  the  Teind  0£Bce)  on  the  Monday  preceding, 
midprifiied  not  later  than  Tuesday. 

Indmation  to  the  parties  interested  shall  be  given  of  the 
porpose  of  every  enrolment  after  the  first  one,  Jbrtjf' 
eight  hma^s  fTm>iou»  to  tihe  rnoHm  being  made,  whenever 
it  is  directed  agunst  npt  more  than  two  parties  inte- 
rested in  the  matter  of  the  motion  in  the  process. 

§  4.  Of  the  ether  teind  rolls. 

The  teind  clerk  is  keeper  of  the  teind  ordinary 
action-roll  in  the  Inner-House,  which  vnll  now  be 
very  brief,  from  the  proceedings  before  the  whole 
Lords  being  confined  to  causes  of  a  ministerial  na^ 
ture.  These  are  taken  up  on  Saturday,  and  print- 
ed and  distributed  on  the  Monday  before  each  Teind 
Court  Wednesday. 

The  other  Inner-House  rolls  are  under  the  care  of 
the  keeper  of  the  Inner-House  rolls  of  the  First  Di^ 
vision  of  the  Court  of  Session. 

In  the  case  of  reclaiming  notes  to  either  Division, 
the  Lord  President's  clerk  of  that  Division  in  which 
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the  cause  depends  is  keeper  of  the  roils,  as  in  cauaes 
before  the  Court  of  Session. 


§  5.  Of  the  iei$id  mmute'-book. 

The  act  of  sederunt  of  12th  November  1825 
hears. 

And  whereas  it  is  now  especially  necessary,  that  parties 
concerned  should  be  certiorated  of  the  proceedings  be- 
fore4he  Lord  Ordinary,  it  is  therefore  enacted  and  de> 
clared,  that  a  numOe^fook  of  such  proceedings  shall  be 
kept  by  the  teind  clerk,  who  shall  procure  the  same  to 
be  printed  and  published  once  Srweek,  and  oo  sooh  a 
day  as  the  Lord  Ordinary  shall  direct ;  the  fees  to  the 
clerk,  for  his  trouble  and  expense  in  relation  to  which, 
shall  be  the  same  as  are  at  present  paid  to  the  decks 
and  keeper  of  the  minute-book  of  the  Court  of  Sesaon 
in  similar  cases. 

§  6.  Of  reclairning  days. 

It  is  provided  by  section  1 1,  that  decreets  in  ab- 
sence shall  be  dealt  with  as  in  the  Court  of  Sesnon, 
(f  •  e.  they  may  be  reviewed  any  time  before  extract, 
on  payment  of  expenses,  and  lodging  a  written  re- 
claiming note). 

And  by  sections  10.  and  16,  that  when  a  Lord 
Ordinary  pronounces  a  judgment,  he  shall  have  no 
power  of  reviewing  it ;  but  it  may  be  reviewedhy  the 
Division  to  which  the  cause  belongs,  by  a  printed 
note,  intimated  to  the  opposite  party,  within  twenty- 
one  days  afler  the  date  of  the  interlocutor,  in  like 
manner  as  in  cases  before  the  Court  of  Session. 
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CHAP.  III. 

PROCEEDINGS  IK  ACTIONS  OF  A  MINISTERIAL 

NATURE. 

§  1.  In  processes  of  auffmeniatian,  modificatian  and 

locality  of  stipend. 

(1 .)  7^  summons. 

In  the  Teind  Court  all  summonses  and  diligences 
cumprooessu  are  signed  by  the  clerk  of  that  Court, 
and  net  by  a  writer  to  the  signet ;  but  they  must 
pass  the  signet. 

The  summons  of  auffmentation  consists  of  two 
branches  ;  the  first  directed  to  the  ascertaining  the 
suitable  quantum  of  stipend  to  be  paid  to  the  minis- 
ter ;  the  other,  the  shares  or  proportions  thereof 
which  shall  be  paid  out  of  each  heritor's  tithes.  The 
summons  also  concludes  for  a  suitable  sum  as  com- 
munion-element money,  which  is  modified  at  same 
time  with  the  stipend,  and  varies  according  to  the 
circumstances  of  the  parish,  being  in  general  £.8 : 6 : 8 
or  £.10  Sterling ;  and  in  some  extraordinary  cases 
even  more. 

Formerly  the  summons  was  issued  blank,  and  only 
filled  up  when  it  was  about  to  be  called  in  Court. 
But  the  act  of  sederunt,  12th  November  18S5,  sec- 
tion 1,  enacts. 
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That  no  summons  shall  hereafter  be  issued  blankt  bat 
shall  be  fully  libelled  before  it  passes  the  signet 

And  section  23.  provides. 

That  the  pursuer  shall  also  state,  as  accurately  as  he  can, 
in  the  sumiuonsi  the  number  qf  inhabiianis,  the  prtcm 
extent  qfthe  parish^  and  other  drcmnstances  on  which  he 
founds  in  support  of  hb  claim. 

(2.)  Of  the  citations  and  notices. 

It  is,  by  section  23.  of  the  act  of  sederunt,  12th 
November  1825,  declared,  that  the  act  of  sederunt 
of  5th  July  18099  ^  to  the  nunie  qf  citation  sad  the 
inducuB  in  such  summonses,  shall  be  retained.  The 
act  of  5th  July  1809,  here  referred  to,  provides, 

Imo,  From  and  after  the  12th  day  of  July  1809,  itshdl 
not  be  ^ecessary  for  the  pursuer  of  any  process  of  aug- 
mentation, modification  and  locality,  to  cite  the  tttnlsr 
*  or  tacksman  of  the  teinds,  or  heritors^  or  liferenten^  or 
others,  intromitters  with  the  teinds,  in  the  manner  or 
upon  the  indnuAm  heretofore  required ;  but  that  as  soon 
as  the  summons  is  raised  and  signeted,  it  shall  be  com- 
petent to  the  pursuer  to  cause  cite  the  titular  and  tacks- 
men of  the  teinds,  heritors  and  llferenters,  and  all  others 
having,  or  pretending  to  have,  interest  in  the  teinds  of 
the  parish,  by  the  precentor  giving  public  notice  fiom 
his  desk,  immediately  before  the  congregation  is  &• 
missed  from  the  forenoon  service,  that  the  "I'l'Tf^'^  of 
the  parish  has  raised  a  soramoiiB  of  ai^pnetitation  of  his 
ili|Mid,  which  wiU  be  called  in  Court  p^  Wednesday, 

being  the day  nf next  to  come,  not  being 

less  Ooii  six  weeks  after  the  date  of  thejSrsTnoticeiand 
that  this  notice  shall  be  repeated  for  three  several  Sun- 
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dfl^  Bt  the  time  shove  mentioned ;  and  a  certificate 
by  the  precentor,  that  audi  pablic  nocioe  has  been  gi- 
ven upon  three  several  Sondays,  in  presence  of  two  of 
die  parishioners,  who  shall  subscribe  as  witnesses,  shall 
be  forthwith  transmitted  by  him  to  the  pursuer's  agent. 

A  notice  in  writing,  in  like  terms,  shall  also  be  affixed  to 
the  most  patent  door  of  the  church,  by  a  messenger-at- 
arms,  or  a  constable,  on  the  same  day  when  the  first 
notice  is  given  irom  the  precentor's  desk ;  and  such 
messenger  or  constable  shall  return  a  certificate,  sub- 
scribed by  himself  and  two  witnesses,  that  such  notice 
has  been  affixed  by  him. 

The  pursuer  shall  also  cause  notice  be  inserted  three  seve- 
ral days  in  the  Edinburgh  Evening  Cauranij  the  Cakdonitm 
Metcuryy  and  Edinburgh  Advertiser^  that  he  has  raised 
a  summons  of  augmentation,  modification,  and  locality, 
which  will  be  called  in  Court  on  Wednesday,  being  the 
—  day  of  ,  not  being  less  than  six  weeks  from 

the  date  of  the  first  advertisement. 

The  mode  ofdtaticn,  and  the  inducuB  above  meniionedj  shall 
be  deemed  s^fficienij  although  one  or  more  of  the  defenders 
shall  he  ajmpUar  mmor^  or  out  of  the  kingdonh  ot  the 
time  such  citation  shall  be  given. 

MHien  it  is  necessary  to  call  the  Officers  of  State  for  his 
Miges^s  interest,  it  shall  be  done  in  the  manner  that 
faaa  hitherto  been  in  use,  tfXNi  tte  iadsiCM4tfsix  weeks. 

And  it  is  fiirther  enacted. 

That  it  shall  be  a  sufficient  citation  to  the  moderator  and 
clerk  of  the  presbytery,  that  the  pursuer  himself  shall 
write  to  the  said  moderator  and  derk,  in  terms  of  the 
17th  section  of  the  statute ;  provided  always  that  such 
letters  shall  be  inserted  in  the  presbytery  record  one 
month  before  the  summons  is  called  in  Court ;  and  such 
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certificate  by  the  preoentor  of  the  pariibi  and  meifeft- 
ger  or  con8table»  with  tbe  notices  in  the  nevipiper 
above  aaentimiedi  esecatioB  of  citatioQ  to  tlM  QfficenoT 
States  and  certificate  from  tbe  presbytery-clerk,  tbt 
the  pursuer  has  written  to  tbe  moderator  and  derk  of 
presbytery  in  terms  <^  tbe  statute»  and  that  the  letters 
are  recorded  in  the  presbytery  books,  shall  be  heU  as 
sufficient  citation  to  all  parties. 

(30  What  ifan^  qf  the  defenders  dkAimgAe 
dependence  f  or  tf  the prwxss  should faU  adt^l 

The  same  act  of  sederunt  provides. 

That  his  heir  may  be  called  by  a  diligence  in  the  manner 
and  upon  the  mducuB  hitherto  used ;  but  sudi  diUgeoce 
may  be  executed  either  by  a  messenger-at^nns  or  a 
constable* 

And  when  it  is  necessary  to  waken  a  process,  it  must  be 
done  by  a  summons  of  wakening^  in  which  all  parties 
having  interest  must  be  called,  in  the  same  manneri 
and  on  the  same  inducuBj  as  in  the  original  process. 


(4.)  Preliminary  proceedings  in  Court. 
On  this  head,  the  act  of  sederunt  1809  proyide^ 

2dOi  The  pursuer  of  every  process  of  augmentation  sbft 
€U  soon  tis  ^  summons  is  signeled,  lodge  widi  tbe  clert 
of  court  a  note,  stating  the  amount  of  the  stii)eD4  dis- 
tinguishing how  much  is  paid  in  money,  and  howmtidi 
in  victual,  and  in  what  species  of  victual,  and  die  mea- 
sure by  which  it  is  paid ;  and  also  stating  the  amount 
of  the  communion-elements.     The  pursuer,  by  act  of 
sederunt  12th  November  1835,  sect  23,  must  also  ff^ 
in  a  rental  of  the  parish,  distinguishing  the  rent  of  each 
heritor  as  exactly  as  he  can. 
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9iia,  As  soon  as  the  summoiis  ii  oalUm  Corni,  (which  is 
now  done  by  a  caBxng  Im^  as  in  Ihe  Court  i^  Sessii^) 
the  parsuer  may  enrol  it  in  the  ordinary  action-roll  of 
the  Inner-House ;  and  all  ccmcemed  will  be  allowed  to 
see  the  summons  and  writings  therewith  produced,  in 
the  clerk's  hands,  (or  fourteen  days. 

After  the  elapse  qfthe  time  allowed  for  aeeingy  the  pursuer 
may  again  enrol  the  cause,  when  a  proof  will  be  allow- 
ed of  the  rental  of  minor's  lands ;  and  the  heritors  who 
are  major  will  be  held  as  confessed  upon  the  rental, 
unless  one  or  more  of  them  shall  take  a  day  to  depone ; 
in  which  case  a  day  shall  be  assigned  to  the  whole  he- 
ritors who  are  major  to  depone  on  the  rental :  and  one 
act  and  commission  shall  be  extracted  for  the  whole, 
upon  which  any  of  the  heritors  or  their  factors  may  de- 
pone, and  upon  which  a  proof  of  the  rent  of  minors' 
lands  may  be  led ;  such  act  and  commission  to  be  ex- 
tracted at  the  expense  of  the  heritors  deponing :  but  the 
renialofminorf  lands  nuxy  be  proved  by  a  certificate  Uiere^ 
qf  under  the  hand  of  any  one  of  the  tutors  or  curators  of 
such  minora  or  qf  their  factor^  without  the  necessity  of  ex- 
tracting any  act  and  commission, 

410,  When  the  day  assigned  for  deponing  and  proving  shaU 
have  dapsed,  the  pursuer  may  again  enrol  the  cause,  and 
pray  that  the  term  may  be  circumduced,  aiid  that  a  re- 
mit shall  be  made  to  the  junior  Lord  Ordinary  to  pre- 
pare a  scheme  of  the  rental,  either  according  to  the 
rental  which  the  minister  gave  out  alongst  with  his 
summons,  if  there  has  been  no  proof,  or  according  to 
the  proof  which  has  been  led,  and  the  certificates  of 
rentals  and  decrees  of  valuation  produced* 

5ISp,  When  the  scheme  of  the  proven  rental  is  prepared, 
the  cause  may  be  enrolled,  in  order  that  parties  may 
be  heard  upon  the  merits. 
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And'k  IB  pnmded^  by  sect.  M.  of  the  act  of  ae- 
deront,  IStk  Ncnpember  189ff» 

That  when  the  cause  has  ihus  been  prepared  for  deci- 
sion, parties  shall  be  heard  viva  voce  in  the  coarse  of 
the  augmentation  roll,  before  the  whole  fifteen  Jiid^ 
or  their  quorum  of  nine  /  and  the  Court  shall  then  pro- 
ceed to  give  judgiAent  and  pronounce  decree  of  modi- 
fication, unless  they  shall  see  cause  to  require  further 
information ;  as  to  which,  they  may  either  hear  parties 
viva  voecj  or  proceed  in  such  other «way  as  they  shall 
think  fit 

And  when  a  decree  of  modification  has  been  pronounced, 
it  shall  be  ^finai^  and  not  m^'ed  to  review  bypetiOm  or 
otherwise. 

But  when  decree  of  modification  has  been  pronounced  m 
oAaenoe,  the  defender  may  give  in  a  note  praying  to  be 
heard,  and  the  Court  may  thereon  either  hear  parties, 
or  proceed  in  such  other  way  as  they  shall  think  fit,  <m 
payment  of  expemea. 

When  decree  of  modification  is  pronounced,  the  Cbort, 
at  the  same  time,  shall  remit  the  cause  to  the  junior 
Lord  Ordinary,  to  be  marhtdfor  ei&er  Dtomcm^  at  the 
choice  of  the  pursuer,  in  order  that  he  may  prqpare  a 
locality;  for  among  the  multifarious  duties  now  per- 
formed by  the  junior  Judge,  he  is  now  exdusiTely 
Judge  to  all  teind  processes  in  the  Outer-Hoose.  Prom 
this  period  the  cause  becomes  one  of  a/wScurf  natwre* 

(5.)  Gfwhat  does  the  stipend  consist  f 

The  stipend  formerly  consisted  partly  of  money, 
and  partly  of  victual  ddiinorable  in  kind  If  the 
teinds  of  the  several  heritors  happened  to  be  valued 
partly  in  both,  the  augmentation  vn»  sometiiiieB  so 
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gnmtedt  9B  to  exhaust  th^  whole  yalped  vi^toalir  and 
then  a  certain  sum  in  money  w^  ad4ed  to  complete 
the  amount.  But  by  the  act  48.  Geo.  Ill,  (80th  June 
1806^  S  S*  ( Appendix^  No.  XXXIIL)  it  was  enact- 
ed. 

That  every  stipend  augmented  bereafter  shall  be  wkolty 
modified  in  grain  or  victual,  even  though  part  of  it  shall 
have  been  previously  moAfied  in  money,  or  though 
part  of  the  teinds  shall  be  money  teind,  unless  K^here  it 
shall  appear  necessary,  on  account  of  the  state  of  the 
teinds,  or  on  account  of  the  interest  of  the  benefice,  or 
on  account  of  the  nature  of  the  articles  other  than  grain 
or  victual,  which  have  been  in  use  to  be  delivered  in 
kind  as  victual,  that  a  part  of  the'  stipend  should  be  mo- 
dified not  in  grain  or  victual,  but  in  money,  or  in  such 
articles  as  have  been  in  use  to  be  delivered. 

Section  9^ 

And  in  all  cases  the  money  stipend  shall  be  ecmveried  in- 
to  grain  or  victual,  except  as  aforescud ;  and  such  con- 
version shall  be  made  according  to  an  average  lor  se- 
ven years  of  the  fiar  prices  of  the  grain  or  vicinal  into 
wbidi  the  same  sbstt  be  converted. 

In  this  way,  the  stipend  is  now  always  modified  to 
so  many  chalders  of  victual,  Linlithgow  measure,  of 
such  various  kinds  as  are  the  usual  produce  of  the  dis- 
strict ;  but  under  section  11,  there  is  added^ 

Payable  in  money  according  to  the  highest  fiars*  prices  of 
the  county  within  which  the  parish  is  situated* 

In  time  coming,  the  Imperial  Standard  Measure 
wUU  of  course,  be  adopted  as  the  rule  in  modifying 
stipends. 
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And  by  the  act  <tf  sederunt,  July  ISOQ,  it  is,  on 
this  head,  provided, 

6ft^  And  in  order  to  enable  the  Court  to  cany  the  stid 
act  into  execution,  the  sheriff  and  steward  d^  of 
every  sheriffilom  and  stewartry,  is  hereby  required^ 
within  three  mtrntiksfrem  the  date  heretf^  to  transmit  to 
the  teind-clerk  a  certificate  of  the  fiars  for  the  last 
seven  years,  distinguishing  the  fiars  of  each  year;  and 
every  sheriff  and  steward  clerk  is  farther  required  to 
transmit  to  the  teind-clerk  a  certificate  of  the  fiars  of 
every  year  in  all  time  comin|^  wiMnJimrtdeH  dai^  efier 
ikeif  duaU  koBoe  bem  etruckf  as  they  shall  be  answerabk 

(6.)  Check  against  coUusian, 

The  strong  desire  that  ail  well^sposed  men  have 
to  avoid  altercation,  and  personal  disputes,  was 
thought  sometimes  to  operate  too  much  with  a  mi- 
nister when  seeking  an  augmentation ;  and  compro- 
mises, and  halving  of  diflferences,  adverse  to  the  inte- 
rest of  the  succeeding  incumbents  at  least,  followed 
of  course. 

As  a  check  against  this,  the  act  of  Parliamat,  48. 
Greo.  Ill,  §  Ylf  gives  directions  for  citing  the  mode- 
rat<H'  and  clerk  of  presbytery  of  the  bounds ;  uni  di- 
rects the  minister  to  transmit  to  them  a  certified  co- 
py of  the  interlocutor  of  augmentation : 
And  wUhm  five  manihe^  the  presbytery  may  appear  and 
show,  if  they  see  cause,  that  the  decree  of  modificadon 
pronounced  is  coOusive  and  pr^udicial  to  the  ben^ke, 
in  which  case  it  shall  be  competent  to  the  Court  to 
subject  the  minister  to  the  expense  incurred  by  die 
presb)rtery  in  entering  appearance. 
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(70   Wkat  time  must  ehpse  between  each  modi- 

Jlcatumf 

It  was  long  a  debateable  point,  whether,  after  a 
regular  decree  of  modification  had  been  granted  and 
extracted,  it  was  competent  afterwards  to  raise  a  new 
process f  libelling  a  change  of  times  and  circumstances, 
and  crave  an  augmentation*  When  this  was  at  last 
declared  competent^  as  well  as  that  the  judgments  of 
the  Teind  Court  were  subject,  like  those  of  the  Court 
of  Session,  to  rexiefU)  hy  appealUi  the.House  of  Peers, 
«— the  frequent  applications,  at  short  intervals,  to  aug.- 
ment  stipends,  rendered  some  limitation  necessary. 
It  was  accordmgly  enacted,  by  48.  Geo.  Ill,  al- 
ready referred  to,  section  1, 

That  from  and  after  the  passing  of  this  act,  it  shall  not  be 
competent  for  the  said  Commissioners,  except  as  after 
specified,  to  augment  or  mollify  any  stipend,  which  shall 
have  been  augmented  or  modified  prior  to  the  passing 
cf  this  actf  until  the  expiration  oififtun  years  from  and 
after  the  date  of  the  Icutftnal  decreet  of  modification  of 
such  stipend. 

And  ($  2.)  no  stipend  which  shall  be  augmented  or  modi* 
fied  hj9kAecT^e(xfter  the  passing  of  this  act,  shall  be  again 
augmented  or  m<:>dified  until  the  expiration  of  twenty 
pears  from  and  q/%er  the  date  qf  such  decree,  or  modi- 
fication thereof;  nor  shall  any  such  stipend  be  aug- 
mjented  or  modified  at  any  Jittvrf  peHod  until  the  ex- 
piration of  twenty  years  from  and  after  the  date  of  the 
last  decree  of  modification  thereof  respectively. 

3  a 
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(8.)  Is  the  Court  entitled  to  refiise  to  ansgment  f 

It  is  provided,  by  sect.  7-  of  the  last-mentioned 
statute,  that  the  Commissioners  may,  in  every  case,  re- 
flise  to  augment  or  modify  any  stipend,  either  on  ac- 
count of  there  being  no  legal  filhd  of  augmentation^ 
or  on  account  of  the  circumstances  of  the  ease. 

(9*)   TVho  bears  the  e,ij)ense  of  the  process  ? 

Whether  the  heritors  oppose  the  augmentation  or 
not,  unless  there  ai*e  very  special  circumstances  in- 
deed, the  expense  of  the  process  of  augmentation  it 
always  borne  by  the  minister  himself.  Of  course, 
the  heritors  pay  their  own  counsel  and  agent,  and 
are  at  the  sole  expense  of  the  after  process  of  loca&y. 

(10.)  Oft/ie  expense  of  extract. 

Formerly,  when  the  adjustment  of  they&ui/ scheme 
of  locality  was  very  long  protracted,  the  minister  was 
in  use,  at  his  own  expense^  to  extract  his  decree  of 
modification,  and  to  compel  payment  of  his  augment* 
ed  stipend  by  charging  a  few  of  the  larger  heritors, 
who,  from  the  extent  of  their  free  teind^  could  not  ob- 
ject to  this,  and  could  not  even  suspend  the  cluu^, 
unless  upon  consignation. 

But  o^e  of  the  excellent  regulations  hdd  down  by 
the  acts  of  sederunt  already  referred  to,  is  that  in 
the  act  5th  July  ISOQ,  which  authorises  the  common 
agent  to  furnish  the  minister  with  an  interim  decrtd 
of  locality  at  the  common  expense. 
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II.  MimHerial  jurisdiction  of  the  cawtt  in  regard 
to  small  stipends* 

(1.)  Of  the  Hatuies  regardinff  stnatt  stipends, 

m 

Under  these  statutes,  50.  Geo.  Ill,  c.  84,  and 
5.  Geo.  IV,  c.  72f  th©  Teind  Court  has  a  ministetial 
jurisdiction.  The  first  of  these  statutes  bears  in  the 
preamble,  that,  by  the  commissions  and  statutes  al- 
ready narrated^ 

It  was  statuted,  ordained,  and  declared,  that  all  he- 
ritors and  liferenters  of  lands  in  Scotland  should  be  en- 
titled to  have  the  teinds  or  tithes  of  their  lands  valued 
at  certain  fixed  rates,  to  be  paid  for  the  same  in  all 
time  coming :  And  whereas,  in  many  parishes  in  Scot- 
land, where  the  stipends  of  the  parochial  ministers  are 
payable  out  of  the  teinds  or  tithes,  in  consequ^we  of  the 
depreciation  of  the  value  of  money j  the  stipends  of  such 
parochial  ministers  have  become  inadequate  to  their 
support  and  maintenance;  and  on  account  of  the  valua^ 
tions  of  teinds  which  have  taken  place,  no  funds  exist 
out  of  which  future  augmentations  of  such  stipends  can 
be  granted: 

And  whereas  in  several  parishes  where  the  stipends  of  the 
parochial  ministers  are  payable  out  of  funds  and  re- 
.  Tenues  separate  and  distinct  from  the  teinds,  such  sti- 
pends have  also  become  inadequate  to  the  support  and 
maintenance  of  the  ministers  thereof,  and  no  funds  ex- 
ist out  of  which  such  stipends  can  be  augmented : 

And  whereas  it  is  expedient  that  means  should  be  pro- 
vided for  augmenting  the  stipends  of  each  of  such  mi- 
nisters as  aforesaid,  to  a  yearly  amount  or  value  of  one 
hundred  and  fifty  pound$  Sterlingj  and  it  appears  that  an 

3  a2 
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annus!  sum  not  exceeding  tm  dkmmmipoimds  Statisg 
will  be  sufficient  to  carry  these  purposes  into  efiect : 

It  18  therefore  enacted. 

That  Gram  and  after  the  parsing  €t  this  act,  there  sbll,  b 
every  year,  be  set  apart  and  appropriated  in  the  huii 
of  his  Majesty's  Receiver-General  and  Paymaster  id 
Scotland,  out  of  the  public  revenues  and  money  recei- 
ved and  collected  by  him,  an  annual  sum,  DOt  excee^Dg 
in  the  whole  the  sum  of  £.10,000  Sterling,  to  answer 
the  purposes  of  this  act. 

And  by  section  2, 

The  darks  of  the  different  presbyteries  are  eojoioed  to 
make  up  accounts  of  the  different  parishes  within  each 

■ 

presbytery,  the  stipends  of  which  parishes  do  not  ex- 
tend in  their  yearly  amount  or  value  to  the  sum  of  £*1^ 
Sterling,  and  which  cannot  be  augmented  to  that  ex- 
tent under  the  laws  at  present  in  force,  either  by  rea- 
son of  the  teinds  of  such  parishes  being  already  ex- 
hausted, or  for  other  want  of  funds  out  of  whid  snch 
augmentations  could  be  made : 
Or  wherej  from  the  small  amount  or  valne  of  Ae  wuAsuid 
ieindSf  it  has  been  deemed  inexpedient  to  bring  ac&s<  ? 
augmentation:   , 
Which  accounts  shall  specify  the  amount  of  each  socb 
stipend  in  money,  grain,  or  other  articles,  in  which  the 
same  is  payable,  and  the  rate  at  which  such  grwn  o' 
other  articles,  if  not  in  use  to  be  paid  in  kind,  arc  con- 
vertible into  money,  and  if  in  use  to  be  paid  i^  i^^ 
the  value  thereof  on  an  average  qf  the  last  niw  years  f^ 
ceding  the  passing  of  this  act  ,•  and  the  period  icAwsuch 
stipend  was  last  augmented  s    and  if  any  imexte"*** 
teind  remains^  specifying  the  amount  or  value  Aertf^y  ^ 
far  as  the  same  can  be  ascertained : 
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And  the  said  aocounls  shall  be  transmitted  to  the  teind 
derk. 

These  accounts  the  Court  were  thereby  directed  to 
take  into  consideration,  in  order  to  certifying  such 
cases  as  required  to  have  the  stipend  made  up  to  £•  150 
out  of  the  said  sum  of  £.10,000  a-year  set  ap^rt  for 
that  purpose ;  and  the  requisite  schedules  were  di- 
rected to  be  recorded  in  Exchequer,  in  order  to  pre- 
cept»  being  issued  by  the  Barons  of  Exchequer,  ad- 
dressed to  the  Receiver-General,  for  payment  to  the 
several  ministers  of  the  requisite  sums  to  make  u^ 
each  of  their  stipends  to  £.150  a-year,  besides  the 
sum  payable  to  them  in  name  of  communUm-^' 
merttSy  payable  out  of  the  teinds. 

This  implies  that  the  teinds  of  the  parish  are  to  be, 
in  the  first  place,  exhausted  by  a  decree  of  modifica- 
tion of  the  minister's  stipend.  But  if  the  unexhaust- 
ed teind  is  trifling,  the  act  does  not  enjoin  this  as 
preliminary,  and  the  Court  will  not  put  the  minister 
to  this  expense.  Thex'e  are,  however,  one  or  two 
cases  tabled  by  the  Officers  of  State,  and  now  in  de- 
pendence before  the  Court,  to  settle  this  point.  But 
it  is  provided,  by  section  4, 

Tliat  it  ^all  and  may  be  lawful,  in  those  oases  where  the 
present  stipend  does  iio^  ainount  to  £.150,  and  where 
the  unexhansted  teinds  will  not  be  sufficient  to  augment 
it  to  an  Mnount  beyond  L.150,  and  whert  the  Conrnii^-' 
sioners  are  of  opinion  that  the  teinds  sh<ndd  be  in  the  first 
msixxnce  eafhaustedy  for  each  minister,  whose  case  shall  be 
SO  specified  as  aforesaid,  forthwith  to  institute  a  process 
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of  modification  and  augmentation  for  obtaining  the  t«« 
main4er  of  such  unexhausted  teinds ;  and  that  it  dudl 
be  lawful  for  the  sidd  Lords  of  Council  and  Session,  is 
Comnyssioners  aforesaid,  to  award  to  him  Aewkak^ 
such  unexJunuted  teinds^  as  soon  as  the  course  of  such 
process  shall  admit, 

(2.)  Under  this  act  of  Parliament,  the  small  sti* 
pends  have  jio w  been  linearly  all  provided  for.  Bat  it 
having  turned  out,  upon  investigation,  th«t  muy  mi- 
nisters,  whose  stipends  were  of  small  amoont,  were 
without  a  num»e^  or  without  a  glebe^  and,  in  some 
instances,  without  both  ;  and  the  low  price  of  gtain 
having  also  caused  the  average  conversion  to  &I1  be- 
low the  sum  reported  upon  at  making  up  the  small 
stipends,  the  supplementary  act  5.  Geo.  IV,  c  7% 
sets  forth, 

Wh'^ereas,  by  the  alteration  in  the  price  of  grain  and  other 
circumstances,  most  of  the  stipends  included  in  the  pre- 
sent  lists  have  been  considerably  reduced  bdov  the 
said  sum  of  £.150,  and  it  is  expedient  that  the  amoont 
of  such  stipends  should/ram  time  to  time  he  raaonMfcra^ 
so  as  to  secure  to  the  incumbents  of  such  parishes  a 
stipend  of  £.150  each  at  aU  times^  as  nearly  as  nurr  be : 

And  whereas  it  is  also  expedient  that  some  addoiooal 
provision  should  be  made,  in  certain  cases,  for  soch  of 
the  parochial  clergy  of  Scotland  as  cannot,  according 
to  law,  be  provided  with  a  manse  or  glebe : 

And  whereas  an  annual  sum,  not  exceeding  £J2000  Ster- 
ling, in  addition  to  the  sum  provided  by  the  before-re- 
cited act,  will  be  sufiBcient  to  carry  these  purposes  into 
e£fe^t 
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It  is  therefore  enacted, 

7bat  as  soon  as  conveniently  may  be  after  the  passing  of 
this  act,  andyrom  time  to  time  once  in  Jive  years^  at  the 
expiration  of  each  successive  Jive  years  in  all  time  hereof^ 
tety  the  clerks  to  the  different  presbyteries  within  Scot- 
land shall  make  out  accounts,  in  the  manner  directed  by 
the  said  reci^d  act,  of  the  different  parishes  within  each 
presbytery,  the  stipends  of  which  parishes  do  not  at  the 
time  extend  in  their  yearly  amount  or  value  to  the  sum 
of  £.150  Sterling,  and  which  cannot  be  augmented  to 
that  extent  under  the  laws  at  present,  or  to  be  then  in 
force,  by  reason  of  the  causes  mentioned  in  the  said  re- 
cited act ;  which  accounts  shall  specify  the  amount  of 
each  such  stipend  in  money,  grain,  or  other  articles, 
according  to  an  average  of  ihe  last  Jive  years  preceding 
the  date  of  the  return, 

A  similar  return  is,  by  sect.  %  directed  to  be  made 
of  any  parish. 

The  minister  whereof  is  u^i^Acm^  a  manse  and  glebe;  and  of 
.    any  parish,  the  minister  whereof  is  without  a  glebe,  or 
.without  a  manse,  the  stipend  of  any  which  minister  shall 
be  under  the  amount  or  value  of  £.200  per  annum. 

And  by  sect.  3,  the  Court  are  authorised. 

Upon  the  application  of  any  of  the  ministers  interested, 
or  of  the  Procurator  for  the  Church  on  behalf  of  the 
^whole,  to  inquire  into  -the  circumstances  of  the  case ; 
and  if  they  shall  find  that  the  stipend  in  any  parish  is 
under  the  annual  amount  or  value  of  £.200  Sterling, 
and  that  the  minister  cannot  be  provided  with  a  manse 
and  a  glebe,  or  with  a  manse  or  a  glebe,  as  the  case  may 
be^  to  cause  a  list  or  schedule  of  every  such  parish  where 
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the  minuter  cannot  be  so  provided  to  be  made  out,  and 
of  the  sum  which  ought  to  be  allowed  in  respect  of  the 
want  thereof  as  the  case  may  be»  but  so  as  that  the  to- 
tal amount  of  the  stipend  shall  not  exceed  £.200  per 
ammmy  in  any  case  where  the  minister  b  without  both 
manse  and  glebe,  or  £.180  where  the  minister  is  with- 
out a  manse  or  a  glebe,  as  the  dse  may  be,  and  cbq- 
not  be  provided  with  the  same  respectively. 

And  every  such  list  or  schedule  shall  be  recorded  in  the 
books  of  the  Teind  Court* 

And  an  extract  or  certified  copy  theretf  shall  be  made  oat 
and  transmitted  to  the  Barons  of  Exchequer,  who  shall 
cause  the  same  to  be  also  recorded  in  their  book%  and 
shall  issue  their  precept  and  warrant,  addressed  to  his 
Majesty's  said  Receiver-Creneral  and  Paymaster  in 
Scotland,  to  the  minister  of  the  parish,  or  to  each  ofdne 
ministers  of  the  respective  parishes  mentioned  in  so^ 
list  or  schedule,  for  payment  to  sudi  minister  of  die  an- 
nual sum  which,  according  to  such  list,  is  to  be  paid  to 
him  in  respect  of  the  want  of  a  manse  and  gU)^  or  the 
want  of  a  manse  or  glebe,  as  the  case  may  be^  dnnng 
bis  incumbency  in  the  parish  mentioned  in  sudi  pre- 
cept or  warrant 

Payable  at  the  terms  of  Whitsunday  and  Michaehnas 
yearly,  by  equal  moieties. 

(3.)  With  regard  again  to  the  deficiencies  arising 
through  the  lowness  of  the  price  of  grain,  or  other- 
wise, it  is  provided,  by  sect.  4, 

And  whereas,  from  the  alteration  of  circamstaooes,  it  vay 
from  time  to  time  happen  that  the  sum  to  be  aUowcd 
to  some  of  such  ministers  to  make  up  th^  $t%»emb  to 
the  sums  allowed  by  this  act,  may  fall  below  these  nuns 
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respectively ;  be  it  therefore  enacted,  that  cnce.in  everg 
Jboe  year»^  in  all  time  hereafter,  and  at  the  expiration 
of  five  years  from  the  date  of  each  such  transmission^ 
the  clerks  to  .the  different  Presbyteries  in  Scotland  shall 
make  out  accounts  of  the  amount  of  the  different  sti- 
pends to  which  additions  shall  have  been  made,  as  di- 
rected by  this  act;  and  whenever  such  clerks  shall 
find  any  such  stipend  to  be  £.5  per  annum  less  Hum 
the  smn  cilowed  purmcmt  to  this  ady  according  to  the 
average  prices  of  grain  in  the  county  in  which  such 
parish  shall  be  situated,  Jbr  iktjive  ytars  immedialdjf 
preceding,  the  said  clerk  shall  transmit  an  account  of 
such  stipends  to  the  teind  clerk,  or  principal,  clerk  of 
the  said  commissioners,  who  shall  thereupon  proceed 
to  increase  each  such  stipend,  so  as  to  make  the  sum 
to  be  thereafter  allowed  amount,  as  nearly  as  may  be, 
to  the  sum  allowed  under  this  act,  according  to  the 
average  prices  of  grain  for  five  years  preceding  the 
date  of  such  transmission  of  accounts  respectively. 
And  to  frame  and  report  schedules  to  Exchequer,  m  or- 
der to  payment^  in  manner  above  specified. 

(4.)  The  form  of  the  application  to  the  Teind 
Court  in  these  matters  is  as  simple  as  possible. 
In  bath  cases,  the  application  must  be  intimated 
to  the  agent  for  the  Officers  of  State  in  the  matter 
of  tithes,  (Mr  Warren  Hastings  Sands,  writer  to 
the  signet). 

1.  In  the  case  of  the  application  to  have  the  sti- 
pend made  up  to  £.150  Sterling,  it  is  by  a  minute 
in  name  of  one  or  more  ministers  claiming  to  have 
their  stipelids  made  up  to  £.150,  accompanied  by  the 
presbytery  clerk's  certificates,  given  in  and  enrolled 
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before  the  junior  Lord  Ordinary,  to  whom  this  class 
of  cases  has  been  remitted  by  act  of  sederunt 

This  minute  is  allowed  to  be  seen ;  and  at  the  next 
calling  in  the  course  of  the  Lord  Ordinary's  hmd- 
roU,  if  no  objections  are  stated  on  the  part  of  the  Of- 
ficers of  State,  a  remit  is  made  to  the  teind  clerk  to 
to  prepare  a  schedtde.  This  being  done,  the  case  is 
again  put  to  the  Lord  Ordinary's  hand-roll,  and  the 
schedule  allowed  to  be  seen.  If  no  objection  is  sta* 
ted,  the  schedule  will  be  approved  of  by  the  Lord 
Ordinary. 

The  minute  is  then  enrolled  in  the  Inner-flou^ 
teind-roll,  and  the  proceedings  resumed  before  the 
whole  Lords  sitting  in  judgment  in  their  mimsterial 
capacity,^  and  the  report  of  the  Lord  Ordinary  ap- 
proved of. 

Extracts  of  the  schedules  are  thereafter  obtained 
and  transmitted  to  Exchequer. 

a.  In  the  case  of  the  manse  and  glebe^  the  apph- 
cation  is  in  the  form  of  a  printed  petition  to  the  whole 
Lords,  detailing  the  circumstances  and  history  of  the 
parish.  This  petition  is  either  appointed  to  be  an- 
swered, or  if,  in  consequence  of  the  investigation  the 
Officers  of  State  have  previously  made,  they  are  satis- 
fied  there  are  no  objections,  the  prayer  of  the  petition 
is  depUmo  granted. 

(5.)  A  shilling  per  pound  of  the  first  year's  aug- 
mentation is  directed  to  be  retained  at  Exchequer, 
in  order  to  defray  the  necessary  expenses. 
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III.  Ministerial  powers  of  the  'Court  when  the  mu 
nister  insists  in  an  augvnentaJtUm  merely  in  order 
to  exhaust  the  teinds,^  so  as  to  entitle  him  to  claim 

for  deficiency  in  Eocchequer. 

The  process  of  augmentation  will,  in  this  case,  be 
libelled  and  conducted  in  all  points  precisely  as  if 
there  were  abundance  of  free  teinds  in  the  parish  to 
pay  him  an  adequate  stipend.  But  as  soon  as  the 
cause  comes  duly  prepared  in  to  the  augmentation 
roO  for  debate,  decree  for  the  whole  teinds  of  the 
parish  will  terminate  the  suit,  unless,  indeed,  the  he- 
ritors whose  teinds  are  not  valued  persist  in  having 
tjie  ceremony  of  a  locality  gone,  through.  If  the 
whole  teinds  are  valued,  and  their  amount  is  conde- 
scended on,  and  specified  in  the  scheme  of  the  proven 
rental,  the  minister,  without  abiding  a  decreet  of  lo- 
cality, may  terminate  the  proceedings  as  to  him,  and 
follow  out  his  application  for  relief  under  the  acts 
referred  to  touching  small  stipends,  as  soon  as  he 
has  got  his  decreet  augmenting.  The  only  conse- 
quence of  the  heritors  going  into  a  process  of  locality 
will  be  to  saddle  them  with  the  expense  thereof  j9ro 
rata^  instead  of  their  allowing  the  minister  to  ex- 
tract his  decreet  of  modification  at  his  own  expense. 

IV.  Of  the  MINISTERIAL  POWERS  of  the  Court  in 
processes  of  transportation^  annexation,  disfunc- 
tion and  erection. 

(1.)  The  patron,  or  the  presbyteiy,  may  insist"  as 
pursuers  in  any  of  these  processes ;  but  no  heritor. 
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or  body  of  heritors,  unless  possessed  of  lands  to  the 
extent  in  whole  of  three  parts  in  four  of  the  valued 
rent  of  the  parish,  can  do  so. 

(S.)  The  defenders  are,  all  persons  having  a  real 
interest  in  the  process,  viz.  the  titular,  the  patron, 
the  heritors,  the  liferenters,  the  presbytery  within 
whose  bounds  the  parishes  lie  :  leaving  out,  of  coune, 
the  parties  at  whose  instance  the  process  is  insisted 
in. 

(S.)  The  act  of  sederunt,  l^th  Noronber  1885, 
clearly  defines  the  form  of  proceedings  in  these  pro- 
cesses.   Sect.  19* 

Enacts  and  declares,  That  from  and  after  this  date,  in 
every  process  of  sufptesrixm  and  wmeaMiUmi  and  diiih 
jwmUxm  and  nam  ereotkmy  and  every  {wocess  where  snev 
arrangemad  of  the  lands  in  one  or  more  parishes  is 
proposed,  the  summons  shall  be  JvUy  UbeUed  be&re  it 
passes  the  signet ;  and  shall  distinctly  set  forth  sD  tbe 
facts  and  circumstances  which  are  founded  on  as  lead- 
ing to  the  conclusion  stated  in  the  summons;  sudi  as 
the  extent  ef  the  parish  or  parishes,  number  of  inhabi- 
tants, contiguity  to  existing  church,  or  that  proposed 
to  be  erected ;  the  state  of  the  teinds,  provision  to  be 
made  for  the  minister  of  the  new-erected  parish,  where 
there  is  to  be  a  di^unction  and  new  erection,  or&r  the 
minister  of  the  suppressed  parish,  when  there  is  to  be 
a  MfipfeMKNi  and  anmexatUm ;  manner  of  disposing  of 
the  manse,  glebe,  and  garden,  schoolnoaster^s  sahrji 
and  school-house  and  garden,  poor's  fund,  and  the 
like. 

$  20.  The  defences  shall  state  every  defence  dilatory  and 
peremptory,  and  shall  also  either  admit  or  denjdie 
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fiusto  foimded  upo%  all  in  terms  of  the  2d  section  of 
the  act  of  Parliament 

§  2h  By  the  act  1707,  c.9^ihecon9eniqfkariiorspos9emag 
lands  in  the  parish  of  three-fourths  of  the  valuation  of 
the  parish  is  requisite  in  processes  for  transporting 
kirks,  disjoining  too  large  parishes,  and  building  new 
kirks.  If  any  dUotory  defence  is  founded  upon  the  want 
of  such  consent,  it  must  be  explicitly  stated  and  dis- 
cussed in  the  manner  provided  for  in  the  act  as  to  dOa* 
toiy  defences. 

$  29.  If  it  shall  i^pear,  upon  considering  the  summons 
and  defences,  that  the  parties  differ  so  widely  in  matter 
of  fisu^t,  that  a  proof  will  be  necessary,  the  ca9e  shall  be 
remitted  to  the  Junior  Ordinary^  in  order  that  the 
record  may  be  completed,  and  condescendences  and 
answers  ordered,  and  the  cause  prepared  for  being  sent 
to  proof,  in  the  manner  prescribed  by  the  act  in  ordi- 
nary actions  in  the  Court  of  Session ;  but  that  the  proof 
must  be  taken  by  act  and  commission^  according  to  the 
practice  hitherto  used. 


CHAP.  IV. 

OF  FBOCBI^DJNGS  OF  A  JUDICIAI^,  NATURE  AFTER 

THE  MODIFICATION. 

§  1.  Proc&is  of  tooality. 

* 

1 .  The  augmentation  being  granted,  and  the  cause 
remitted  to  the  junior  Lord  Ordinary,  the  minister 
rial  powers  of  the  Court  terminate  in  the  combined 
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process  of  augmentation,  modification  and  locality, 
and  thenceforward  the  process  of  locality  only  remains 
for  discussion,  and  it  is  purely  judicicJ. 

It  is  incumbent  on  the  minister,  without  delay,  to 
enrol  the  cause  in  the  roll  of  the  junior  Lord  Ordi- 
nary, and  at  the  same  time  to  mark  the  Diviaon  of  the 
Court,  whether  ^rff^  or  seconds  to  which  he  chooies 
the  process  shall  belong*  This  is  obviously  necessary ; 
because  not  only  the  junior  Judge,  but  the  deris  of 
the  Teind  Court,  perform  their  several  duties  iji  iotk 
Divisions  of  the  Court. 

2.  The  act  of  sederunt,  9th  July  1809»  jtovides. 
That  the  pursuer  of  the  augmentation  may,  immediately 
after  such  remit,  enrol  the  cause  before  the  Lord  Ordir 
nary,  and  crave  his  Lordship  to  ordain  the  berit<Mrs  to 
produce  their  rights  to  their  teinds,  if  they  any  have,  in 
the  hands  of  the  cleric,  within  a  time  to  be  specified  in 
the  interlocutor,  not  being  less  than  three  tmmAs  fitim 
the  date  thereof;  with  certification,  that,  after  toe 
elapse  of  that  time,  a  remit  shall  be  made  tothederito 
prepare  a  scheme  of  locality,  either  according  to  the 
proven  rental,  in  case  no  rights  are  produced,  or  ac- 
cording to  the  rights  and  interests  which  are  pnxlaoed 
by  the  heritors ;  and  that  this  scheme  so  prq»red  shall 
immediately  be  approved  by  the  Lord  OrduiBiy,  owf 
t^ierwanb  bjf  the  Courtjusan  interim  sckemef  aoooiiing 
to  which  the  minister's  stipend  shall  be  paid,  ay  and 
until  9.  final  locality  shall  be  settled,  and  the  miiuster 
famished  by  the  common  agent  with  an  extracted  de- 
cree at  the  expense  of  the  heritors,  for  which  he  is  en^ 
titled  to  .take  credit  in  hifi  account. 
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The  Lord  Ordinary  shall,  at  the  same  time,  ordain  the 
heritors,  or  their  agents,  to  meet  for  the  purpose  of 
naming  a  person  to  be  suggested  to  the  Lord  Ordi- 
nary as  common  agent  for  conducting  the  locality.  A 
short  notice  of  this  interlocutor  shall  be  inserted  in  the 
Edinburgh  Evening  Courant,  Caledonian  Mercury, 
atitd  Advertiser,  the  exp€n»e  thereof  to  he  paid  by  the  com- 
mon agent  out  qfthe  general  fund. 

S.  The  more  early  proceedings  in  the  process  of 
locality  will  necessarily  be  directed  to  the  obtaining 
of  a  full  production  of  the  heritors'  rights  to  their 
teinds,  and  their  decreets  of  valuation,  if  there  are 
any,  in  as  far  as  the  previous  productions  in  the  pro- 
cess of  modification  are  defective. 

The  common  agenthamng  satisfied  himself  on  these 
heads  from  the  productions,  or  from  his  own  exami- 
nation among  the  decrees  in  the  Teind  Office,  should 
thereafter  prepare  a  state  of  the  teinds,  distinguish- 
ing the  various  kinds  of  right,  and  separating  them 
into  dosses.  If  there  are  regular  decrees  of  valua- 
tion either  produced  or  condescended  on  as  upon  re- 
cord in  the  Teind  Court,  these  will  serve  to  fix  the 
gross  amount  of  teind ;  and  the  free  teind  for  appro- 
priation and  diocation  will  be  seen  by  deductings 
therefrom  the  old  stipend.  If  there  are  any  teinds 
not  valued,  the  fifth  part  of  the  actual  free  rent  of 
the  lands  will  be  taken  as  the  just  amount  thereof. 

4*  The  next  duty  of  the  common  agent,  in  framing 
his  state  of  the  teinds,  is  to  class  and  arrange  the  va- 
rious rights  of  the  heritors.     The 
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Order  m  wkick  temds  are  aUocated  lyion, 
is  in  general  as  firflows : 

(1.)  Qkbe  lands  belonging  to^  tlie  parochial  cler- 
gy before  the  Reformation,  though  now  belonging 
to  laymen,  are  exempt  from  payment  of  st^poid. 
Lands  to  which  there  is  a  right  cum  cfeamts  tncfaats, 
et  nunquam  anlea  ^tparoHe^  are  also  wholly  freed 
from  the  payment  of  ministers'  stipend. 

The  history  of  this  exemption  is,  that  both  lands 
and  teinds,  in  a  combined  and  consolidated  state, 
have  been  feued  out  by  the  King's  spiritual  vaetab 
anterior  to  1587.  By  the  act  of  Parliament  150S,  c  9» 
the  King's  vassals,  as  well  spiritual  as  temporal,  du- 
ring the  King's  life,  were  allowed  to  let  thdr  knds 
in  feu,  without  diminution  of  the  rental ;  and,  in 
consequence  of  this,  and  several  other  acts  of  Birlia- 
ment,  churchmen  were  in  use  of  feuing  out  their 
lands,  toith  the  tithes  included^  for  payment  of  a  cer- 
tain feu-duty,  both  for  stock  and  tithe.  These  tithes, 
from  the  words  of  the  grant,  got  the  name  of  deci- 
nuBtndvMB  ;  and,  having  been  thus  consolidated  wifli 
the  stock,  were  understood  to  be  held  6y  tn^rqpriO' 
tian  by  the  persons  who  acquired  right  to  them ;  and 
consequently  were,  and  are,  exempted  from  all  the 
biu*dens  imposed  on  tithes  since  the  RefornM^n. 

But,  to  fortify  this  right  of  exemption,  it  is  neces- 
sary to  produce,  or  to  condescend  upon,  a  chartn^  on 
record,  flowing  from  a  churchman,  of  a  date  prior  to 
the  act  of  annexation  1587,  c.  29,  (29th  July  1587,) 
containing  not  merely  the  words  *  cum  decimis  m- 
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*  clum^  but  also  the  addition  ^  et  nunquam  antea 

*  separatist  or  clear  unequivocal  words  of  a  similar 
in^rt  i  Stair,  fi.  ii,  tit^  8,  §  10.  If  the  teinds  have 
been  siparcUed  from  the  stock,  or  if  there  is  a  sqxh 
rate  reddendo  in  the  charters  for  the  stock  and  for 
the  teind,  the  dednuB  inclusiB  right  cannot  be  main* 
tained }  19th  June  182S,  Hetuy  Wedderbum  1;.  He 
Common  Agent  of  Benvie  and  Liff«  See  also  on 
this  head  23d  May  1810,  Auchterlonie  v.  The  Com- 
mon Agent  of  Carmylie. 

(^J)  Teinds  nuniified  or  appropriated  to  pious 
uses,  as  in  the  case  of  hospitals  and  colleges.  See 
the  case  of  the  New  College  of  St  Andrew's  v.  The 
Officers  of  State  and  the  Heritors  of  Marytown, 
Fac«  CoU,  7th  December  1808»  where  it  was  found, 
that  bishop^  teinds  are  liable  to  aUooatian  before 
coOege  temds. 

(3.^  Bishops'  tithes  vested  in  the  Crown  since  the 
abolition  of  £piscopacy. 

(4.)  Tithes  belonging  to  the  titular  himself,  joint- 
ly 'with  those  of  heritors  who  have  derived  an  heri« 
table  right  thereto  from  the  titular. 

^5.)  Tithes  of  heritors'  lands,  let  in  tack  by  the 
titular  (MT  patron  respectively. 

(6.)  The  tack-dtUies  payable  to  the  titular  or  pa- 
tron respectively  for  tithes  let  by  them,  which  are 
cMuidered  as  so  much  free  teind ;  and  also  the  feu-^ 
duties^  if  any  be,  payable  to  the  titular  or  patron  for 
tithes  feued  by  them. 

In  this  last  case,  (me4enth  of  the  c\imv\o  feu^uly 

3b 
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is  to  be  taken  as  the  amount  of  the  teind-duty  there- 
in mcluded,  and  allocated  upon  as  stipend. 

(7.)  The  act  of  sederunt^  12th  Novemba:  1825, 
enacts  on  this  head,  section  12, 

'With  regard  to  localities^  it  is  provided  by  the  act,  *  That 

*  all  actions  in  relation  to  the  localling  of  modified  or 
'  augmented  stipends  among  heritors,  and  other  canses 

*  which  may  be  remitted  by  the  said  Lords  Commis- 

*  sioners  to  a  Lord  Ordinary,  shall  thereafter  be  con- 

*  ducted,  as  nearly  as  may  be,  according  to  the  fivms 
<  prescribed  for  causes  befcnre  the  Court  of  SessioiL' 

But  as  from  the  peculiar  nature  of  a  process  (jf&Ka&i^  it 
is  impossible  to  conduct  it  precbely  in  the  mode  which 
is  directed  by  the  act  as  to  civil  processes  in  the  Court 
of  Session,  it  is  therefore  enacted  and  declared,  that  the 
present  form  of  proceeding  shall  be  continued,  soliject 
to  the  following  alierations. 

Section  13, 

That  no  person  who  is  agent  for  the  minister  or  titular, 
or  for  any  heritor  in  the  parish,  shall  be  appointed 
ootfimofi  ixgcfiJL 

Section  14, 

That  tfifenm  schemes  of  locaOty  shall  be  prepared,  wiien 
necessary,  and  approved  of,  as  at  present,  acconfiiig  to 
the  regulations  in  the  act  of  sederunt  1809,  wliich  are 
hereby  confirmed : 

That  as  soon  as  proceedings  witii  regard  to  the  MerMi 
locaUfyBTe  concluded,  a  scheme  of  A^fimd  locality  shall 
be  forthwith  prepared,  and  the  common  agent  shall  dis- 
tribute copies  of  this  state  and  scheme  among  the  a- 
gents  for  the  heritors,  as  soon  as  may  be  after  such 
fitate  and  scheme  are  prepared : 
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And  no  new  production  shall  thereafter  be  received,  ex^- 
apt  upon  payment  of  such  expenses  as  may  be  occa- 
sioned by  such  new  production,  to  be  modified  by  the 
Lord  Ordinary. 

Section  15, 

After  the  foresaid  state  and  scheme  shall  have  been  di$«- 
tributed  amongst  the  heritors,  the  Lord  Ordinary  shall 
ordam  objections  thereto  to  be  given  in  by  any  of  the 
heritors,  who  think  themselves  aggrieved  by  the  pro- 
posed mode  of  allocation : 

And  the  Lord  Ordinary  may  either  hear  parties  viva  voce 
upen  such  objections,  and  the  answers  that  may  be  made 
thereto,  at  the  bar,  or  he  may,  if  he  shaU  see  cause,  al- 
low all  concerned  to  give  in  written  answers  to  such 
objections  within  such  time  as  he  shall  think  proper  to 
appoint: 

And  shall  thereafter  proceed,  in  so  far  as  regards  any 
application  for  prorogating  the  time  for  giving  in  pa- 
pers, in  the  manner  directed  by  section  12.  of  the  sta- 
tute. 

(8.)  How  the  scheme  of  locality  is  framed.  - 

Anciently,  the  titular  or  patron  were  in  use  to 
give  in  schemes  of  locality,  laying  the  burden  upon 
whom  they  would.  But  the  act  1693,  c.  23,  provi- 
ded a  check  against  this,  declaring. 

That  i^ier  citation  in  a  process  of  sale  of  teinds,  it  shall 
not  be  in  the  power  of  the  foresaid  patrons,  titulars,  or 
tacksmen,  to  make  any  allocation  of  the  pursuei'^s  teinds 
solely,  but  only  proportionally  of  his  and  the  other 
teinds  within  the  parish,  and  within  his  right. 

This  duty  is  now  usually  performed  by  the  teind 

^      3  B  2 
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cleik  ;  and  the  parties  are  allowed  to  see  and  olgect 
to  the  scheme  of  locality,  as  well  as  to  each  other's 
rights  and  valuations.  Years  were  sometimes  con- 
sumed in  these  important  discussions,  the  nmuster 
having  in  the  meantime  been  enabled  to  quit  the 
field  with  his  interim  decree  of  locality.  By  tke  new 
reguktions,  the  delay  in  winding  up  a  lonlity  ^1 
perhaps  be  less  than  heretofore. 

(9.)  The  judgment  of  the  Lord  Ordinary,  in  the 
course  of  the  process,  upon  any  question  stirred  be* 
tween  the  common  agent  and  heritors,  or  between 
the  minister  and  heritors,  or  between  the  baitOTs 
themselves,  iejinal  before  him  ;  for  by  sectioa  16.  of 
the  act  of  sederunt,  l@th  November  1825,  it  is 
enacted. 

When  the  Lord  Ordinary  has  pronounced  a  judgmenl, 
he  shall  have  no  power  of  remewing  it;  but  it  may  be 
reviewed  by  the  Division  to  which  the  cause  belci^ 
by  giving  in  a  note,  which  must  be  lodged  widun 
tweeiy-ofne  days  after  the  date  of  th^  judgmei^  cxmr 
plained  of,  and  the  procedure  on  that  note  shall  be  the 
same  as  in  reviewing  judgments  of  die  Lord  Qnfinai; 
in  the  Oourt  of  Session. 

(to.)  May  an  heritor  surrender  his  teinditoAe 

minister  f 

This  is  competent  in  all  cases  where  the  amount 
of  the  teind  is  liquidated  by  decreet  of  valuatkxn  ; 
provided  the  surrender  is  duly  made  by  a  minute  in 
process,  under  the  hand  of  the  true  proprietor  of  Ae 
teind  so  surrendered.    The  consequence  of  the  aur- 
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render  is,  that  the  patty  surrendering  is  freed  from 
farther  trouble  in  that  or  any  future  process  of  loca- 
lity i  and  he  will,  of  course,  also  protest  to  be  no 
longer  liable  for  any  part  of  the  common  ^[penses. 
Where  the  modified  stipend  is  equal,  or  nearly  equal 
to  the  whole  teinds  of  the  parish,  it  will  in  general 
b^  the  interest  of  all  the  heritors  to  surrender  their 
teinds. 

(11.)  What  if  the  teinds  of  a  parish  are  less  than 
the  amount  of  the  stipend  and  communion^' 
ment  money  f 

In  this  ease,  if  the  heritors  tender  the  minister 
the  whole  ieind,  he  must  rest  satisfied  with  it,  as 
in  sotuiwm  of  both  stipend  and  communion-element 
money ;  for  the  minister  has  no  title  to  encroach  upon 
the  itach^  in  order  to  make  good  any  deficiency  even 
of  communion-^element  money. 

(12.)  DednuB  debeniur  parocho* 

To  this  rule  there  are  a  few  eaBcepttons^  which  da 
but  strengthen  it ;  as  in  the  case  of  the  Minister  of 
Livingston,  where  a  considerable  portion  of  his  sti- 
pend is  payable  out  of  the  adjoining  parish  of  Wfait^ 
bum  >  the  cases  of  Eyemouth,  of  Kileonqdbar,  of 
North  Leith,  &c.  But,  in  genend,  the  teinds  of  each 
parish  are  primarily  Uable,  in  their  order,  for  piayment 
of  the  stipend  of  the  minister  serving  the  cnre  of  that 
parish.  These  extraordinary  allocations  must  be 
fortified  by  prescription. 
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(13.)  Of  the  diligence  on  the  eactracted  decree. 

(1.)  The  decree  of  modification  is  general  against 
the  titidars,  tacksmen,  feuars^  fermorars,  and  other 
intromitters  with  .the  teinds  of  the  lands  within  the 
parish  J  and  the  minister,  when  he  has  not  got  a 
decree  of  locality,  might  charge  any  one  of  them, 
on  his  decree  of  modification,  to  the  full  extent  of  his 
teind.  But  where  there  is  an  extracted  decree  of  lo- 
cality, specifying  the  partictUar  shares  and  propor- 
tions payable  out  o7  each  farm  or  property,  although 
the  decree  is  still  general,  in  as  far  as  regards  the  in- 
tromitters with  the  teinds  for  the  time,  it  is  particu- 
lar in  the  enumeration  of  farms  and  tenements  j  out 
of  which,  and  by  the  intromitters  with  the  teinds  of 
which,  for  the  time,  the  particular  shares  or  sums  al- 
located thereon,  and  no  more,  are  to  be  charged  for. 

(S.)  The  Teind  Court  has  no  signet,  and  no 
power  to  enforce  its  decrees,  except  through  tbe  m- 
tervention  of  the  Court  of  Session.  The  extracted 
decree  of  the  Court  of  Teinds,  signed  by  the  extrac- 
tor of  that  Court,  is  the  warrant  for  passing  a  bill  he 
a  homing  on  ten  days'  charge,  at  the  Bill-Cfaamier. 
The  homing  is  signed  by  a  writer  to  the  signet,  and 
must  pass  the  signet  of  the  session.  In  conseqnaftce 
of  the  general  nature  of  the  decemiture,  it  needs  no 
renewal,  although  one  or  more  of  the  heritors  should 
die.  It  is  a  sufficient  warrant  for  charging  dieir  suc- 
cessors, or  other  occupiers  of  the  lands,  and  intromit^ 
ters  with  the  rents  and  teinds  thereof. 

(3.)  If  the  incumbent  die,  or  is  translated,  his 
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successor  in  oifice,  upon  production  of  the  former 
homing,  or  extracted  decreet,  along  with  a  certifi- 
cate of  his  ordination  and  induction  as  minister  of 
the  parish,  will,  under  the  act  of  sederunt  1687»  S^d 
June,^  upon  passing  a  bill  at  the  Bill-Chamber,  obtain 
a  new  hominff  in  similar  terms  with  the  former  one. 

(4.)  Teinds  are  debita  fructuum  only,  and  the 
arrears  are  payable  by  the  actual  intromitter  or  his 
heirs,  but  not  by  a  singular  successor.  Not  being 
debita  Jundii  the  decree  is  not  a  sufficient  warrant  for 
a  poinding  of  the  ground.  But  the  minister  may 
charge  the  tenants  of  the  lands  for  payment  of  the 
sum  localled  upon  these  lands,  and  each  tenant  is 
liable  to  the  extent  of  his  rent,  stock  and  teind,  so  far 
as  the  rent  is  in  his  hands  ;  Morrison,  1479^»  30th 
July  1742.'^  But  it  will  be  remembered,  that  the  claim 
fpr  stipend  prescribes  in  Jive  years. 

(5.)  The  decree  of  modification  and  locality  is, 
however,  a  sufficient  warrant  to  poind  and  arrest  the 
rents  or  moveables  of  the  intromitter,  or  proprietor 
for  the  time  ;  and  if  the  party  charged  is  nominatim 
mentioned  in  the  homing,  and  the  precise  sum  char- 
ged for  specified  in  it,  he  may  be  denounced  rebel, 
as  in  the  ordinary  case.  But  this  is  not  usual ;  and 
the  arresting,  or  the  poinding  of  moveables  will,  in 
most  cases,  readily  produce  the  money,  the  rather  that 
the  charge  can  only  be  suspended  on  consignation. 
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CHAP.  V. 


OF  PROGESDINOS  IN  TEIND  PROCBMSS  OP  A 

JUDICIAL  NATURE. 

%  I.  In  the  process  ofreductitm. 

When  an  erroneous  decree  of  locaCty,  or  of  va- 
luation, is  challenged,  the  form  is  by  way  of  reduc- 
tion, as  in  the  Court  of  Session. 

In  regard  to  reduction  of  decrees  of  valiiatioDy 
the  act  of  Fiurliament  16S3,  c.  19*  declares, 

That  where  valuations  are  lawfully  led  against  all  ptitks 
having  interest,  and  allowed  by  the  former  Gnanus- 
sioners,  according  to  the  order  observed  by  diem,  dist 
the  same  shall  not  be  drawn  into  questioR,  nor  necci- 
i^edy  .vpon  pretence  of  «aorm  lesion  at  die  instsaoKof 
die  BunbtcTy  not  being  titidur,  or  at  the  iii8taice«f  Ua 
Mi^^'a  Advocate,  fiv  and  in  respect  of  bis  Ifaje^/s 
annuiQ^  except  it  be  proved  that  cniMStoR  was  aseibtr 
tii^t  the  procurator-fiscal  and  the  titulars  and  hoi- 
tors  ;  which  collusion  is  declared  to  be  where  tbe  f»- 
luation  is  led,  with  dmimOiim  qfihe  third  i^iiejttit  wd 
preimUff  paid,  and  which  diminution  shall  be  proved 
by  the  parties'  oaths. 

In  the  case  of  a  reduction  of  a  decree  cfloo(JSJtyi 
the  heritor  upon  whom  an  inordinate  proportion  of 
stipend'  has  been  allocated  is,  in  general,  the  pursuer. 
The  defenders  are  of  course  all  interested  in  the  is- 
sue. 
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If  there  is  a  depending  process  of  locality,  it  may 
be  sufficient  to  call  the  minister,  titular  and  patron^ 
the  heritors  being  already  in  the  field  in  the  process 
of  locality,  to  which  the  reduction  will  be  remitted* 

The  act  of  tederunt,  ISth  November  1825^  prou 
videi, 

§  17.  With  r^^d  to  processes  of  reduction  qfbcaKiiei,^^ 
of  tsfprobcHion  of  reports  of  Sub^CominissiGners,  and  of 
prorogation  of  tacks  of  teind%  the  same  ibrm  of  pro* 
ceediog  shall  be  adopted  a«  in  proeeases  m  tim  Ccmri  qf 
Sessitnif  except  that  as  the  objects  of  such  processes  are  . 
extremely  limited,  and  the  media  conctudendi  also  quite 
limited  and  notorious,  it  does  not  seem  to  be  necessary 
to  require  that  the  same  strictness  of  proceeding  should 
be  followed  out  as  in  ordinary  actions  in  the  Oourt  of 
Session. 

The  defender  in  the  process  of  reduction,  if  he 
means  to  object  to  the  pursuer's  title,  must  give  in 
dilatory  defences,  which  will  be  disposed  of  in  a  si-  , 
milar  manner  with  dilatory  defences  in  processes  of 
reduction  before  the  Court  of  Session. 

At  enrolling  the  cause,  the  pumsuer  will  have 
marked  the  Division  to  which  the  cause  is  to  belong ;. 
and  the  reclaiming  note,  if  any  is  presented  against 
the  Lord  Odinary's  judgment,  wpl  be  disposed  of 
by  that  Division,,  as  in  a  process  before  the  Court  of 
Session. 

If  no  dilatory  defence  is  stated,  or  if  all  dilatory 
defences  have  been  finally  repelled,  the  defender 
must  take  a  day  to  satisfy  the  production,  or  the 
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pursuer  may  perhaps  satisfy  it  himself,  by  productioD 
of  the  extracted  decreet  challenged. 

The  production  being  satisfied,  the  defender  will 
be  ordered  to  give  in  defences,  the  record  wiU  be 
closed,  and  the  cause  heard  and  decided,  in  like  man- 
ner as  reductions  are  disposed  of  in  the  Court  of 
Session. 

If  it  is  a  reduction  of  a  decreet  of  locality,  tke 
summons  ought  to  contain  a  subsidiary  conchuumy 
^directed  to  the  rectifying  of  the  erroneous  scheme 
of  locality.  Upon  this  latter  conclusion,  the  pnv 
ceedings  will  be  similar  to  those  in  the  more  adrai- 
ced  stage  of  the  process  of  locality,  as  noticed  aboTe. 
Indeed,  in  many  cases,  a  process  of  locality  is  in  de* 
pendence  at  the  time  of  the  challenge,  and  proceeded 
with  according  as  decree  of  reduction  shall,  or  shall 
not  be  pronounced. 

§  2.  Process  of  proving  of  the  tenor. 

The  proceedings  in  this  process  will  be  assimilat- 
ed to  those  in  a  proving  of  the  tenor  before  the  Couit 
of  Session.  It  will  still  be  treated  as  an  luier- 
House  process,  but  only  of  that  Division  of  the  Court 
marked  for  it  at  first  enrolment,  and  not,  as  hereto- 
fore, before  the  whole  fifteen  Judges  in  the  Tdnd 
Court.  Accordingly,  it  is  provided  by  sect  18.  of 
the  act  of  sederunt.  That 

Actions  o£promng  the  tenor  may  be  brought  in  either  Di- 
vision of  the  Court  of  Session,  as  a  quorum  qfcommii' 
swner$  for  plantation  of  kirks  and  valuation  of  teinds, 

'8 
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and  shall  be  prepared  and  determined  ob  in  the  Court 
qfSesMn. 
And  the  summons  in  such  process  shall  distinctly  libel 
and  set  forth  the  nature,  form  and  contents  of  that  deed 
or  writing,  the  tenor  of  which  is  to  be  proved ;  the  ad- 
minicles also  shall  be  libelled  and  distinctly  set  forth, 
and  the  casus  atnissionis  shall  be  stated. 

§  3.  Process  ^prorogation  of  a  took  ofteinds. 

If,  in  the  course  of  a  process  of  augmentation  and 
locality,  an  additional  burden  is  laid  on  the  teinds 
held  in  tack  by  an  heritor,  it  was  provided  by  the 
ancient  commissions,  that  he  should,  be  entitled,  on 
this  ground,  to  2^  prorogation  of  the  period  to  run  of 
his  tack,  suitable  to  the  loss  he  Would  thereby  sus- 
tain. In  general,  the  parties  will  agree  upon  these 
terms  in  the  course  of  the  process  of  locality,  with- 
out the  necessity  of  a  separate  process  of  prorogation. 
If  not,  the  tacksman  will  raise  and  insist  in  the  ne- 
cessary process,  and  the  Court  will  do  what  is  fair  and 
reasonable  between  the  parties ;  taking  into  conside- 
ration the  number  of  years  yet  to  run  of  the  tack, 
and  the  extent  of  this  additional  burden  imposed  on 
the  tacksman.  Being  a  matter  of  calculation,  the 
Lord  Ordinary  witt  probably  remit  to  the  teind 
clerki  or  to  an  accountant,  to  report  before  deciding. 

§  4.  JFVoce^^^jf  approbation^ a t;a/tia/ti0ii^fe«ne& 

by  the  Sub^Commissianers* 

Although  a  vast  number  of  the  sub-valuations  of 
presbyteries  were  confirmed  and  approved  of  by  the 
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General  Cammiinoiient  yet  there  are  many  cS  than 
that  never  were  so  approved  of,  discovered  from  titfie 
to  time  in  the  charter  chests  of  the  larger  heritors,  or 
others  interested  therein.  It  also  sometimes  happens 
that  a  sub-valuation  that  has  been  got  approved  of  by 
one  heritor,  is  discovered  to  contain  valuations  (^the 
teinds  of  various  others.  An  examination  of  them 
on  record  i»  therefore  not  unimportant. 

It  was  at  one  time  pleaded  in  bar  of  these  appro- 
bations, that  the  valuations  of  the  Sub-Commissioiiers 
in  16S2-3  were  liable  to  the  objection  of  the  n^twe 
presoripticn  ;  and  that  the  Teind  Court,  as  now 
established^  had  not  power  to  approve  of  them.  But 
it  was  fixed,  as  early  as  30th  July  174^»  Murray  v. 
Blaiityre,  affirmed  on  appeal,  that  these  olgectiotti 
do  not  apply,  or  bar  the  approbation. 

The  next  objection  is  dereUcHon^  tlnrough  alleged 
payment,  for  a  series  of  years^  of  a  larger  amount  tbtfi 
the  sum  specified  in  the  report  by  the  Sub-Commis- 
sioners, whose  report  is  sought  to  be  reduced.  And 
sometimes^  in  ignorance  of  the  sub-valuation,  a  imo 
modem  decree  aS  valuation  has  been  obtained.  It  v 
only  where  the  valuation  of  the  Sub-Gnnmisrimen 
has  not  been  confirmed  by  decree  of  approbatkm  of 
the  General  Commissioners,  that  the  plea  of  derelio^ 
tion  is  properly  applicable. 

On  t^se  heads^  the  act  of  sedemlil  ISkk  Noven^^ 
ber  1825  provides.  That  if  the  deftttdef  shall  main- 
tain that  the  benefit  of  the  report  by  the  Sub^CMi- 
mission  has  been  lost  by  dereliction,  the  defoioe 
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«h>U  dirtinctly  mt  forth  the  nature  of  the  pie.,  and 
the  circumstances  on  which  it  is  founded.   • 

The  proeeedrngv  in  tbii  proceBs  will  be  very  sim- 
ple^ and  the  ar^inents  of  parties  being  capable  of 
proof  soriftOf  if  true,  there  can  be  very  little  room 
for  discussion  or  dubiety. 

If  the  report  is  approved  of,  the  decreet  of  ap- 
probation engrosses  it  verhoHm^  and  it  becomes,  in 
future,  an  effectual  decree  of  valuation  t 

^  5.  C(f  the  process  of  valuation  qf  tmfds. 

1»  Ai^curate  forma  of  all  these  teind  summonses  are 
octant  in  the  Sd  vol.  of  the  Juridical  Styles.  The 
heritor  being,  in  most  cases,  the  pursuer,  the  proper 
parties,  as  defenders^  are  the  titular  and  patron,  and 
the  minister.  The  other  heritors  have  no  right  to 
interfere  in  the  course  of  the  process.  But  in  the 
process  of  locality,  every  relevant  objection  will  be 
open  to  the  whole  other  heritors,  and  they  may  even 
intuit  in  a  reduction  of  each  other's  decreets  of 
valuation,  if  they  can  instruct  collusion,  a  material 
omission,  or  gross  inequality  between  the  real  rent 
audi  that  which  has  been  made  the  basis  of  the  decree 
of  valuation.  Ex  facie  of  the  decree  itself,  too, 
there  may  be  objections.  But  even  in  the  locality, 
the  objecting  heritor  will  not  be  heard,  unless  he  has 
brought  regularly  into  Court,  or  at  least  repeats,  a 
summons  of  reduction- 
s' These  things  being  premised,  it  will  be  noticed, 
that  the  act  of  sederunt,  12th  November  1885,  lays 
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down  the  form  of  process  in  vahiatioiis  in  future, 

$  4.  In  processes  of  vahuOkmifiebuii^  the  summoos  shall 
distinctly  set  forth  the  rent  of  the  lands  SfiooidiDg  to 
the  current  leases^  wkmtkeifare  tmderkne;  aadwheo 
they  are  Mol  under  lease,  the  rent  shall  be  stated,  which, 
it  is  averred,  they  would  bring  if  let  on, a  lease  for 
nineteen  years,  if  arable ;  eleven  ye^  if  pasture  lands; 
or  nineteen  years,  if  partly  both,  with  the  usual  and 
customary  clauses. 

If  the  pursuer  means  to  claim  deductions  on  aoocHlotor 
recent  improvements,  the  amount  of  such  dedodioos 
shall  be  distincdy  stated ;  and  the  evidence  on  which 
the  claim  rests^  in  so  far  as  it  is  founded  on  documents 
in  the  pursuer's  possession,  shall  be  produced. 

This  shall  be  applied^  mutaiU  nmiamSSf  when  the  (Mar 
or  mthtsfer  is  the  pursuer. 

$  5.  Defences  shall  be  given  in  by  all  the  d^biden ;  either 
separate  defences  or  joint  defences,  as  they  may  see 
cause;  and  these  defences  must  contain  every  deTeoce, 
both  dilatory  and  peremptory,  on  which  the  defend- 
ers mean  to  rely,  and  must  meet  the  statement  of  bc^ 
and  conclusions  contained  in  the  summons,  and  most 
either  admit  or  deny  the  averments  in  point  of  fiu:^  ^ 
the  conclusions  in  point  of  law,  as  stated  in  the  sma- 
mons* 

The  dUaiory  defences  must  be  disposed  of  in  the  manner 
stated  in  the  5th  section  of  the  act  of  Parliament  above 
mentioned ;  and  ihe  record  shall  be  ctw^TMiftf  in  the  man- 
ner provided  by  the  7th  section  of  said  act 

§  6,  As  the  fads  with  regard  to  processes  of  valuation  art 
so  few  and  simple^  it  may  very  seldom  be  necessaiy  to 
go  further  than  the  summons  and  defences,  to  sifc 
wherein  the  parties  truly  differ. 
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•  Indeed,  in  many  cases,  if  the  defenders  are  satis- 
fied with  the  averments  contained  in  the  libel,  de- 
creet of  valuation  may  now  go  out,  as  a  matter  of 
course^  at  the  first  calling  of  the  cause. 
The  act  of  sederunt  proceeds : 

And  where  a  proof  is  necessary,  a  proof  of  the  facts,  as 
stated  in  the  summons  and  defences,  may  be  sufficient 
to  answer  all  th^  ends  of  justice,  without  ordering  con- 
descendences  and  revised  condescendences,  in  the 
manner  required  by  the  statute  in  ordinary  actions  in 
the  C!ourt  of  Session. 

Nevertheless  power  is  hereby  reserved  to  the  Lord  Ordi- 
nary, if  he  shall  see  cause,  to  proceed  in  the  inamier 
pointed  out  in  the  sections  8th,  9th,  lOtb,  and  12th  of 
the  statute. 

§  T  With  regard  to  pleas  in  point  qf  law,  it  is  enacted 
and  declared,  that  they  shall  be  disposed  of  in  the 
manner  pointed  out  in  the  11th  section  of  the  statute. 

§  8.  When  a  /^ro^is  necessary,  the  same  8h(Ul  be  taken  by 
cammissionj  as  at  present 

$  9.  When  a  proof  is  taken  and  reported^  a  state  and 
scheme  shaU  be  made  tq^^  as  at  present^  by  the  teind  derk^ 
and  reported  to  the  Lord  Ordinary,  who  thereupon 
shall  order  parties  to  be  heard  upon  the  whole  matters 
in  dispute,  or  such  part  thereof  as  he  may  think  proper; 
and  he  shall  either  proceed  to  decide  the  cause,  or  order 
cases,  and  give  judgment ;  and  in  both  cases  his  judg- 
ment shdUbe  final ;  or  he  may  take  it  to  report  on  cases 
'  to  that  Division  to  which  the  cause  belongs. 

§  10.  When  the  Ordinary  pronounces  a  judgment,  it  may 
be  brought  under  review  of  the  Division  by  the  party  Who, 
is  dissatisfied,  by  printing  and  boscing  a  note^  within  twenty^ 
one  days  from  the  date  of  the  interlocutor ^  recitmg  the 
same,  and  praying  the  Ck)urt  to  alter  it  in  whole  or  in 
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pert;  and  if  Che  ioterlocutor  «ludl  have  been  proooim* 
ced  cm  caaesi  the  cases  most  be  printed  and  bosed 
doQg  with  the  note;  and  notice  of  applicatioa  for  re* 
Tiew  must  be  given  b^  delivery  of  six  copies  of  tbe 
note  to  the  known  agent  of  the  opposite  party. 

3p  The  deductions  from  tbe  rental  are  various. 

h  All  land  gained  from  tbe  sea  by  walls  and  embank* 
menta  is  free  from  teind^  and,  of  course,  from  valuation; 
Heritors  ot  the  parish  of  Inverness  against  the  Magis- 
trates and  TownrCouAcU  of  Inverness,  21st  Feb.  1759*. 

2,  The  rents  of  mills,  quarries,  marl-pits,  lime»posts,  ooil- 
haug^  and  the  Kke,  are  also  not  teindaUe* 

8.  Bents  of  mansion-houses,  gardens  and  orchsids.  On 
this  bead,  it  is  presumed^  every  farm  must  btve  a  sui- 
table residence  and  other  accommodations  f(ff  the  te- 
nant to  labour  the  ground  and  make  it  produce  rent, 
for  which)  of  course,  no  addUifmal  rent  is  eligible. 
But  if  arable  land  is  turned  into  mail  gardens  or  o^ 
chards  for  the  sake  of  profit,  a  proof  of  the  rent  that 
might  be  got  for  the  land,  as  oroide  land  under  the 
plough,  must  be  brought 

i.  Seven  and  a  half /mt  ce$iL  on  all  sums  laid  oat  ^tbin 
the  last  seven  years  in  permanent  improvements  of  tbe 
iann,^^8uch  as  hedges,  dikes,  ditches,  draim^  &C9  ^ 
be  deducted  from  the  rental  in  striking  the  teind. 

&  If  there  are  any  unusual  prestations  by  the  IsodioRlf 
whereby  the  rent  is  only  t^fparmUy  increasedi  ^  ^ 
an  annual  allowance  out  of  certain  years'  renti  fQK  the 
value  of  so  many  hundred  bolls  of  lime,  or  day,  or 
marl,  or  dung,  these  sums  vrill  be  abated  in  tbe  coarae 
of  the  valuation, 
6,  If  any  grassums  were  paid  by  the  tenants  on  receiving 
their  tacks,  these  will  come  in  eomputo  towards  adding 
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A  suitable  yearly  lum,  or  percentages  t^  the  actual  r^^ 
tai  payable  undiw  Ibe  tacA$« 

7.  Although  the  farms,  or  any  of  them,  or  pf^  qf  ^^^m, 

are  sabf^t  ^  bigber  reqty  tbap  tbQ9e  apeei^ad  m  tbf 
(ac)c9,  aa  betv^n  tba  landlon}  and  pripdpa}  ta«k8^9ao» 

H  is  tbe  vm%  in  t^9  prmipf^  P¥rei^  (acA  only  tbat^  is 
cbargyed  m  ihf^  rentat ;  and  die  rept  ^p?aified  Ui  $he 
^¥pired  tapks  wb^re  p<Hi$assiiQn  ia  ooatinvads  or  taeU  r^ 
toeatiipn  i^  tbp  rule. 

But  if  a  proprietor  purchases  up  an  old  laaf^  w4  of  qew 

\^  th^  Iaj9d  1^  m  advamed  rant,  mi  bri9gs  a  val^atiPP 
evap  b§f<>r^  ibe  period  at  wbicb  tb^  old  la^se  mf^ld 

have  expired,  the  rent  by  the  new  lease  is  the  rula,  $ee 
Rigg  V.  Officers  of  State^  9th  July  1777. 

8.  The  Officers  of  State,  in  processes  of  valuation  where 
the  Crown  has  an  interest  in  the  matter,  have  been  bi 
use  to  cause  engross  in  the  act  and  commission  for 
proving,  certain  queries  to  the  following  effect,  which 
behoved  to  be  answered  by  the  witnesses  in'  the  course 
of  the  proof,  but  which  will  perhaps  now  be  superseded 
by  tbe  provisioias  of  the  above-cited  act  of  sederuxil^ 

Ime^  Are  tb^  lands  libellad  set  in  taok,  or  yihat  pai^t  of 

tbem  ara  so  let  ? 

2do^  What  is  the  present  rent  of  the  lands  ? 

SiiOf  When  did  the  tacks  commence,  and  how  long  do 
they  endure  ? 

4io^  What  grassums  were  paid  by  the  tenants  on  getting 
sudi  tacks  ? 

5A>,  If  any  of  the  lands  under  valuation  are  in  the  natural 
possession  of  the  pursuers,  then  the  witn<esses  to  be  in- 
terrogated,-^What  tbey  think  such  lands  would  let  at 
on  a  19  years'  tack,  no  grassum  to  be  paid  by  the  te-* 
nant  or  tenants  to  whom  such  lands  should  be  so  let~? 

3c 
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6i09  What  casualties  are  paid  by  the  tenants,  and  what 
is  the  value  of  these  casualties,  according  to  the  rate  of 
'   the  country  ? 

In  the  event  of  any  part  of  .the  lands  being  in  the  nabh 

t   ral  possession  of  the  pursuers,  the  C!ommissioner  is  re- 

'    quested,  in  addition  to  the  proof  led  by  the  pursners, 

to  appoint  two  persons  skilled  in  the  value  of  the  tmd 

*  to  perambulate  the  lands  under  valuation,  and  to  re> 
port  the  value  upon  oath,  attending  to  the  terms  of  die 
foregoing  queries. 

The  expense  of  such  report,  as  certified  by  the  Commis- 
sioner to  be  correct,  will  be  paid  by  the  QflScers  of 
State. 

In  the  ordinary  case,  any  intelligent  justice  of 
peace,  or  man  of  business,  may  be  named  comims- 
sioner  to  take  the  proof;  but  in  all  cases  where  the 
QflScers  of  State  are  concerned,  they  make  it  a  point 
to  insist,  that  the  sheriflP  depute  or  substitute  of  the 
bomids  where  the  lands  lie  shall  be  appointed. 

9*  In  describing  the  diflPerent  possessions^  eve 
should  be  taken  to  describe  them  as  named  and  de- 
scribed in  the  pursuer's  title-deeds,  even  though  the 
name  should  be  unseemly^  much  ambiguity  bemg 
frequently  the  consequence  of  changing  the  muoes 
of  farms. 

10.  It  is  provided  by  the  statute  1633,  e.  17»  that 
^  the  just  and  true  rate  of  tdnds  is,  and  shall  be  the 

*  Jifth  part  of  the  eonistant  rent  which  each  land 

*  payeth  in  stock  and  teind,  where  tiiesame  arevor 

*  luedjoinJfhf^ 

11.  Thecommission  being  accordingly  reported,  the 

Lord  Ordinary  will  circumduce  the  term,  and  remit 
to  the  teind  clerk  to  prepare  a  state  and  scheme  oi 
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the  valuation.  This  state  and  scheme  being  made 
up,  will  be  allowed  to  be  seen  and  objected  to.  If 
no  objection  is  offered,  or  if  all  objections  are  repell* 
ed,  an  interlocutor  approving  of  the  state  and  scheme 
and  decerning  in  the  valuation  accordingly,  will  be 
pronounced  and  extracted. 

12.  It  sometimes  happened  that  the  teinda  had  been 
separated  from  the  stocky  although  not  valued,  and 
that  these  consisted  partly  of  parsonage  and  partly 
of  vicarage  teinds.  llie  statute  163S,  c.  17)  accord- 
ingly further  provides,  that  where  the  teinds  are 
valued  apart  and  severally,  the  just  rate  thereof  is, 
and  shall  be,  such  as  the  same  is  already^  or  dball  be 
hereafter  valued  and  proved  before  the  said  Com- 
missioners or  Sub-Commissioners, '  deducting  one- 
fifth  part  thereof  far  the  ea^e  of  the  heritors-in'cMe 
of  a  sale.  And  the  statute  1690,  c.  90,  provides, 
that  where  the  parsonage  and  vicarage  teinds  are 
separate  benefices,  they  must  be  separately  valued  ; 
and  the  libel  will  contain  a  special  conclusion  to  this 
effect.  The  decree  of  valuation  in  this  case  will  also 
speciiy  separately  the  amount  of  the  valued  par-- 
sonage  and  the  valued  vicarage  teinds. 


\t  I 


§  6.   Where  the  recard:qfa  decreet  is  not  e^Oant  - 

in  the  Teind  Court.  .<    . 

An  application  may  be  -made  to  th^  Court'  by  a 
short  petition,  'in  terms  of  the  statute- 1707,  c.  9, 
(which,  it  has  been  seen,  provides,  that'  extracts  of  ail 
such  may  be  brought  in  and  recorded,')  arid  praying 
to  give  out  a  new  extract  thereof  accordingly. 

3  c  2 
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-    S  7*  Proou9  qfMoie  qfteinis. 

It  has  been  already  ndticecli  that  every  heritor  has 
the  privilege  of  purchasii^  his  teinds,  if  from  the  ti- 
tular at  nine  yeats'  purchase  <X  the  fiv6  t^nd ;  if 
ftb^  the  pattt)ii»  al  6ix  years'  purchase.  It  is  suh* 
ject  to  the  following  exc^tionSi  under  the  atatabes 
1690«  t(.  dO|  and  l69d|  e.  «8|  vik. 

I.  Irithes  allocated  for  minister's  stipend. 

S.  Tithes  6f  lands  whith  have  been  feued  odt  by  an  heri- 
tor having  right  both  to  stock  and  tehid,  eltheririthont 
disponing  the  teinds,  or  with  an  eaptt^  tie^ertation  of 
them. 

8<  Titliea  formerly  bdio^giog  to  bishpp%  and  new  to  the 
King. 

4.  Tithes  belonging  to  hospitala  and  colleges,  or  moiti- 
fied  to  pious  uses. 

The  sununona  of  sale  libek  the  statute  I6SS9 1690 
and  1699.  The  defenders  are  the  same  as  in  a  prooes 
of  valuation.  The  preliminary  proceedings  are  the 
same  in  both*  If  the  decree  of  valuation  is  proda- 
ced  along  with  the  summons^  and  the  defender's  title 

« 

to  the  teinds  clear,«— to  instruct  which  it  ought  to  be 
produced  in  process^'-Hi  reqiit  will  be  made  dafbmQ 
to  the  teind  clerk  to  prepare  a  scheme  of  the  price. 
If  necessary,  A  diligence  will  be  gntnted  to  reeover 
the  decree  of  valuation  \  or  if  on  reoord  in  the  Teind  • 
Court,  it  may  be^  referred  to. 

To  enable  the  clerk  to  frame  the  scheme  cf  At 
price,  evidence  of  the  atipend  presently  payable  out 
of  the  teinds  should  be  produced  or  condescended  on» 
as  upon  record. 
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The  schme  being  reported,  and  liable  to  no  good 
objection,  will  be  approTed  of,  and  decree  of  sale  at  the 
price  thereih  specified  pronounced.  If  the  teinds  have 
been  valued  sq^ratdg  from  the  stoek,  the  fifth  part 
will  be  deducted  in  reckoning  the  price,  a«  Kin^s 
ease^  under  the  statute  1633,  c.  17*  The  price  bean 
interest  until  it  can  be  sa&ly  paid  atid  a  title  granted 
by  the  titular  or  patron }  or  it  m^y  be  consigned  till  this 
is  done.  In  either  case^  the  heritor  has  right  to  the 
teinds,  in  virtue  of  the  decreet  of  sale,  i&  all  questions 
of  localit  j«  In  striking  the  price,  6  per  cent,  is  de- 
ducted fol*  the  Kinjfs  annmtys  of  which  the  heritor 
must  relieve  the  titular  in  time  coming. 

§  8.   Cf  the  process  ofwjUuatum  and  sale  com- 
bined. 

Although  the  process  of  sale  is  separately  insisted  in 
where  the  teinds liate  beeil  already  separately  valued, 
yet  it  is  quite  competent  to  insert  in  the  summons  of 
valuation  subsidiary  concltisions  adapted  to  the  sale. 
The  proceedings  are  the  same,  those  in  the  tale  only 
remaining  in  abeyance  until  the  decree  of  valuation 
shall  have  been  pr^onounced.  The  decree  of  valua- 
tion need  not,  in  this  case,  be  separately  extracted, 
or  extracted  before  proceeding  with  the  sale :  both  the 
decrees  of  valuation  and  of  sale  may  be  put  into  one 
extract. 

§  9.    Qf  heritable  rights  to  teinds  held  of  the  Crown 

or  Prince. 

The  process  of  sale  of  teind£i,  in  as  far  as  regards 
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teinds  other  than  those  of  the  bishops,  is  cemfieteiit 
against  the  Orown  as  well  as  asubject ;  14di  Jaamrj 
17<56,  Dundas  v.  The  King's  Advocate,  &c ;  die  ex- 
tracted decreet  of  sale  of  the  Gcoiirt  of  Ttinds  bemg 
the  warrant  for  passing  a  signature  of  a  charter  of  the 
teinds  in  Exchequer. 

It  sometimes  happens,  that  the  right  to  the  hands 
is  derived  from  the  Crown,  while  that  to  the  teindi 
is  held  of  the.  Prince,  or  vice  ver^a.  In  that  case^ 
separate  charters  were  passed.  As  both  these  ri^;iits 
are  at  present,  however,  vested  in  the  King,  itisnol 
necessary  to**  pass  separate  signatures  ;  but  botb  the 
lands  and  the  teinds  may  be  combined  in  one  s^^- 
ture  and  one  charter. 


CHAP.  VI. 

OF  TACKS  OF  BISHOPS*  TEINDS^  Ac 

§  1 .  Mode  ofobtaininff  a  tack  ^f  bishops'  teinds. 

Although  these  teinds  are  not  sakaNej  jet  it  is 
competent  for  an  heritor  to  apply  for  the  gratd  cf  a 
tack  t  hereof,  by  a  petition  to  the  Barons  of  Exche- 
quer. 

But  such  applications  are  almost  obsolete ;  ibr,  m 
every  instance  that  for  many  years  bypast  has  occur- 
red, the  heritor  is  in  a  condition  to  produce  a  former 
expired  tack,  in  conformity  with  which  he  demsnds 
a  new  tack. 

The  heritor's  agent  causes  enrol  a  signature  of  his 
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proposed  renewed  tack  of  teiinds  among  the  other  sig- 
natures in  Exchequer  ;  whereupon  a  remit  is  made  to 
the.  solicitor  and  agent  for  tithes^  to  frame  a  state  of 
the  composition  or  grassum  to  be  paid  for  a  renewal 
of  the  tack.  Upon  their  report,  the  writer  who 
passes  the  signature  will  be  ready,  on  the  revising 
day,  to  compare  the  signature  or  warrant  of  the  new 
tack  with  the  expired  one.  The  teind  tack-duty 
specified  in  the  signature  and  tack  was  in  general  al- 
ways  elusory,  and  is  now  5s.  Sterling  per  arm.  The 
endurance  is  now  inrariably  limited  to  nineteen  years. 

The  signature  being  passed,  cachetted,  and  the 
composition  paid,  the  tack  is  expede  under  the  Privy 
Seal,  upon  payment  of  the  accustomed  fees. 

It  is  not  unusual  to  find  these  tacks  comprehend- 
ing the  teinds  of  sundry  proprietors.  The  tack  is  in 
the  name  of  one  of  them,  but  the  benefit  is  of  course 
communicated  by  him  to  the  whole,  on  paymeiit  of 
their  respective  proportions  of  the  tack-duty  and 
composition,  and  the  expense  attending  the  renewal. 

§  2.  Mode  of  obtaining  a  tack  of  teinds  from  the 
'  Deans  of  the  Chapel  Royal. 

The  teinds  of  the  Deanry  of  the  Chapel  Royal 
are  enjoyed  by  gift^  renewed  from  time  to  time,  du- 
ring the  Kmg^s  pleasure^  by  the  King's  Chaplains 
in  Scotland,  as  Deans  of  the  Chapel  Soyal.  Lik« 
bishops'  teinds,  and  those  belonging  to  colleges  and 
hospitals,  they  are  not  saleable^  but  are  let  in  <  ack 
from  time  to  time  by  the  Deans,  for  payment  of 
a  grassum  or  composition,  and  a  small  yearly  tack- 
duty. 
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These  twk^  and  renewab  thereof  Ironi  time  to 
time,  for  nineteen  years,  are  obtained  uppn  payment 
of  the  gpmum  or  compoidtioa.  and  the  iee.  of  wri- 
txDg  out'  the  tack.  The  agent  for  the  Deans  of  the 
Chapel  Royal  expedes  the  tack  up^n  applicadon  of 
the  heritors,  or  others  entitled  to  demand  a  tacL 

§  S*  Of  possession  qfteinds  upon  tacit  relocation, 
qfier  escpiry  of  the  tacks. 

{t  is  the  duty  of  the  solicitor  of  tithes,  to  ciU 
upon  heritors  timeously  to  renew  their  eacpbred  tad^s 
in  Exchequer,  and  of  the  agent  for  the  Deans  of  the 
Chapel  Royal  to  do  the  same  thing,  where  the  r^ht 
to  the  teinds  is  vested  in  them.  But  as  l(mg  ?s  pos- 
session follows  upon  the  expired  tackhy  tacit  idoca- 
tion  without  tnterruption^  the  tacksn^an  is  liable  for 
no  more  than  the  old  elusory  teind  tack-duty  speci- 
fied in  the  tack. 

If  it  is  meant  to  interrupt  this  possesion,  it  must 
he  done  by  an  inhibition  qf  tithes^  which  may  be 
followed  up  by  a  summons  of  spuilzie  of  tithes.  See 
1679,  December  13,  College  of  Aberdeen  r.  The 
Town  of  Aberdeen.  The  executie«i  of  the  iniiibi- 
tion  edictally  at  the  church-door  of  the  parish,  wm^ 
out  registration^  is  a  sufficient  warning  aad  interpel- 
lation to  the  tacksman,  and  aU.  others,  to  wairmt  tibe 
Crown  or  the  Deans  thereafter  to  site  and  charge  for 
the  whole  free  teind  until  the  tac)i  idiall  be  r^ulariy 
renewed. 
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Nd.  I. 

■XTBAOT  DICRBST  OP  TRB  LORDS  OP  ComiCIK,  OP  DAT! 

11th  mat  15S2. 

Aft  B^Bnlmti^  ye  xL  day  of  Mby^  ]r6  aei^  of  God  I6ft8  201%^ 
the  Lofdii  of  Cdomle  imdorwritteii,  tfai^  it  to  My^mdiMRcrfniid^ 
and  Revnnd  Fadero  in  God,  Jsmes  Aidibischop  of  Sinet  An^ 
dras,  Gtwyno  AsMMuip  of  CHaigWy  Chancelkry  Alesandar 
BlftdMp  of  Moray,  Henry  Bisdiop  of  Gdloiniy,  nolile  and  nileli^ 
tin  LoNBa^  Gooijge  Ene  of  Rothee,  Hl^lHani  Erie  of  Montrose^  to* 
neinble  Aukria  in  God,  DaTid  Abbot  of  Arbioth,  Robert  Abbot 
ei  HalyhAonae,  Alexander  Abbot  of  Cambnakenety  Roben  Ab- 
bot ef  KUbaa,  Johnlie  Lord  EtfaUn,  Sir  Johnne  DingwnB^  Rro^ 
▼eat  ^  yo  Trinite  College,  Maiater  Henry  Qabi%  Offioiala  ef 
DnmblaiD,  WiDiam  Scott  of  BoKrery,  Knyt^  MaiMer  Franeiri 
BotbniD,  and  Maiater  Jamea  Lauaonne^  bargeaa  of  Edinbvgfa  9  A- 
HRUT  yeaomondia  norit  at  ye  inatanceof  Hew,  Lord  Fxaaer  of  Lih 
▼et,  aa  oeaaioiiar  and  aaaignsy  knehfollie  oonatitnt  to  Geoigo  Halt* 
Unrttwm  of  Gaak,  brother  and  aire  of  nii^le  Jamea  Hahboitonn  of 
PHcnr,  an*  and  aoeeeaaor  to  nmqidiile  Walter  Halibnrtoiui,  aone 
to  umqahile  Waker  Halibartoan^  Knt^  Lead  Dfatetofai,  add  €»• 
tlaerine  CUibolnie,  bis  apoaae,  agHna  JofanDa  FMea  of  FHdIi* 
gtS  A  tttd  itoeclMBor  to  mtuft^  Wiffiant  Fortiea  of  Kynaldy^ 
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Kiiyt.,  possessor  of  ye  lands  underwritten.    Tlut  is  to  s&\%  )v 
said  Lord  Fraaer,  as  assignay  forsaid,  in  and  to  ye  reTsnioitB 
maid  to  yame,  yr  airs  and  assignais,  l>e  ye  said  WiDiam  Foriics  df 
Kynaldy,  Knyt.,  for  him,  his  airis  and  asagnais,  nponoe  ye  w- 
demptioun  and  oatqoitting  fra  yam  of  ye  landis  of  Wester  Stms- 
sy,  Easter  Stmssy,  Polgrane,  Easter  Crobichelly  Wester  CrofaidieO, 
Wester  Cohnyr,  Kilbady,  and  Dahany,  wt  ye  pertinentB,  liand 
wtin  the  erledome  of  Ross,  wn  ye  sherifdome  of  InTemess,  sanld 
and  annalyet  be  theme  to  ye  said  nmqnhile  Walter  Haliboitonn, 
and   Catherine,  his  spouse,    under  reTeruon,   for   ye   wiangin 
postponyng  and  deferring  to  resigne,  renunoe,  qujt  clame  and  over* 
gif  to  ye  said  Lord,  as  assignay  foresaid,  ye  saidis  lands,  wt  all 
chartris,  preceptis,  instrumentis  of  sasing  maid  yrupon,  ye  samo 
beand  lauchfully  redemit  be  ye  said  hord  Fraser  fira  the  said 
Johnne,  as  successor  foresaid,  efter  the  tenm*  of  the  said  reverfdoa : 
Becaus  the  said  Johnne  was  lauchfully  waniit  be  the  said  Loid  to 
ressaif  the  soume  qtenit  in  the  said  reversioun,  at  day  and  pbce 
assignit  thereto,  comptit  and  nomerit,  as  at  mair  lenth  is  <peiui  in 
ye  summondis  yrupon,  the  said  Hew  Lord  Fraser  beand  penonaly 
pVt,  and  the  aaid  J<rfimie  Foibea  beand  bmchfully  awnmond  to  yis 
aetaooB,  aftdmis  callit  and  not  comperit,  the  Lordu  if  Ctmmamlt 
decretis  and  J^fnis  yat  ye  said  Hew  Lord  Fnaer,  asa^gaay  fbi«- 
sfdd,  has  lauchfully  redemit  and  qiTylout  fin  ye  said  Johaaa  Fofftea, 
as  air  and  sncoesaor  foreaaid,  ye  saidis  kadis  of  Waaler  Stiiaiy, 
Eaater  Strawy,  Potgrane,  Ewter  Crobichell,  Waaler  Crohidiell, 
Wester  Cohnyr,  Kilbady  and  Dahany,  w^  ye  ptenintia  liand  «%i 
ye  said  sherifdome  of  Invemeas,  efter  ye  tenor  of  the  and  rever- 
sion ;  and  decerns  ye  aaim  fulfillit  be  ye  said  HewI^ordHaaer,  in 
all  piaoda,  for  hia  part,  efler  ye  tenor  yrof ;  and  ak  decretaa  aawl 
detaais  yat  ye  said  Johnne  Forbes,  as  air  and  succeaaor  fiaiaaiil^ 
aal  resigne,.  renunoe,  qokdame,  diacharge,  and  ojriigif  to  ye  aaid 
Lord,  as  aarigtiay  foreaaid,  ye  saidis  landis,  with  charlen,  pneeplia, 
iniitramentis  of  saaing,  and  oyr  enidentas  maid  yrvpoon,  eltir  ye  tenor 
of  .ye  aaid  reversion,  and  sal  dedal  and  ceias  fia  all  Ibryr  intgaaait- 
ting  wt  ye  aaidia  landia,  malia,  proffillia,  and  deweiteiB  yrol',  ta  be 
peceahle  bnddt  and  geaait  be  .ye  aaid  Lord,  as  aaaignay  Coveaaid. 
as  his  heretage  in  tymett  cuming,  according  to  his  chartr»  aaaiag^ 
and  Teveraion  maid  .yruponn ;  beeauss  ye  eaidia  Lonlb  laacMally 
warmt  yp  said  Johnne,  as  successor  ibresaid,  to  ressaif  ye  eoame  of 


NO.  11.3  APPENDIX.  3 

twii  hnndreth  merks,  qtenit  in  ye  said  rererBion,  at  day  and  place 
aaaignit  yito,  comptit,  nowmerit,  and  offirit  him,  or  onie  nryis 
haifimd  intres  or  daime  yrio,  as  ane  autentic  inatrament,  under  ye 
signe  and  sabMrypdonn  mannale  of  Maister  Dauid  Roberteonn, 
not^  public,  beand  of  ye  date  yeyiij.dai  of  Marche,  ye  zeir  of  God 
j*".  T*^.  and  xxzi  yeiris,  shawin  and  prodncit  before  ye  saidisLordii 
proportit  and  beirs,  and  y*rfbr  ordains  Trs  to  be  direct  heii«poan 
aa  efleirs.  Extractnm  de  libro  actoram  per  me,  magf  m  Jacobam 
Foulis,  dericnm  rotnlor.  regfri  ac  conciKi  S.  D.  N.  Regis,  snb  meis 
signo  et  snbscriptione  mannalibus. 

(Signed)        Jacobus  Foulis. 


No.  II. 

ACT  OP  SEDERUNT,  MAY  1582. 

In  thejlrst,  it  is  denisit,  statnt,  and  ordanit,  that  the  Lordis  of 
the  Sesdoone  sail  begyne  qnhar  thai  left  last  in  calling  of  the  ta- 
ble ;  and  that  the  privilegit  summondis  of  every  quarter  salbe  ta- 
blit  with  the  mprivilegit  sumoundia  of  that  quarter ;  and  all  to 
be  caDit,  and  hare  process,  baith  upoun  privilegit  and  vnpriidlegit, 
qnhin  that  diett  or  quarter  be  endit ;  and  to  begyne  quarter  efter 
quarter,  as  efiter  foUowis,  and  thir  schiris  foUowand  to  be  in  the 
first  quarter ;  that  is  to  say,  Forfar,  Kincardin,  Abirdene,  Banff, 
Elgyne,  Foress,  Name,  Inuemes,  and  Cromerty:  The  secmd 
quarter,  Edinburgh,  Linlithgow,  Selkirk,  Peblis,  Roxburgh,  Beraik, 
and  Hadingtoun :  The  third  quarter,  Stirling,  Air,  Renfrew,  La- 
nark, VigtDun,  Dumfres,  Kirkcudbrydit,  and  Anandedale :  The 
ferd  quarter,  Fiff,  Perth,  Clackmanane,  Kinross,  Dunbartane^  fir- 
gile,  and  Bute. 

liemy  It  is  dinisit  and  ordainit,  that  thir  summondis  vnder  writ- 
tin  sail  be  privilegit,  and  to  be  ealKt  by  the  ordow  of  the  diettia : 
That  is  to  say,  recent  spulyiee,  calling  of  letters,  redemyng  of  hndis, 
actis  of  adjomale,  superionris  to  heir  thame  deoemit  to  tyiie  thair 
anperioriteis,  reduetioun  ^  inordinat  process,  that  is  to  svy,  re- 
tr«ttmg  of  TolnientiB  of  courts  led  bidfor  Sherefiis,  Barams,  or  Bail* 
lies,  retretting  of  decretis,  and  transferring  of  decretis ;  and  tttir  to 
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be  calUi  be  diBue  8elf>  and  to  be  caltit  oBdie  i^khhi  MoMsday ;  aid 
giff  Moaoaday  bek  haUday,  to  base  prooeM  aponn  tba  oizi  diy 
tbereftir;  and  all  tbir  to  be  caUil,  ezoepi  lettras  tbat  coneenis  iMn- 
y^,  qnhilk  sail  have  procets  at  all  tymk  aa  thai  earn. 

liemy  All  vthir  materia  to  be  callst  be  the  ordfior  of  ^  tahfe, 
i^Kmnalltibe  dayis  of  theirfky  except  ^iday,  ^pdiilk  isMgaitfiBr 
the  KingiB  materia,  and  the  materia  of  strangearia ;  and  giff  the 
Kiagia  Grace,  nor  strangearia,  baa  na  maliria  ado  apook  Fiiday, 
thane  tiie  ooamone  table  to  bane  prooeas ;  and  aiklik  the  Qfmm 
materia :  And  it  sail  be  na  exoeptionn  to  aficige  that  the  aaid  Fii* 
day  is  ofdanit  for  the  Kingb  materis. 

/tern,  Tbat  all  oontiniiationia  of  process  befbr  the  LonliB,  qobv 
acds  ar  past,  to  be  callit  at  thedayia  aasignit  tfaerto^  for  expeditma 
of  witnes,  and  eschewing  of  expensis* 

lienh  It  is  denisit  and  oidainit,  fra  thine  forth,  thai  it  be  eehit 
in  all  deliuerance  direct  to  Schereffis,  or  vthir  JugiaORiiBariB,  that 
thai  admitt  to  the  partijs  all  thair  lanchfoU  defenais ;  ind  ta  minis- 
ler  JQStioe  e^iallie  to  baith  the  partijs  as  accordiB* 

/item,  That  settis  be  bonestlie  maid  and  ooneritwithgreBadnAi, 
flokkit  on  the  Kingis  expensis,  quhar  the  Lordis  sail  sh;  and  ssBw 
maid  an  bard  qnadiangalare  or  rownd,  about  the  qnhilk  thabr  BMy 
nt  zviij  personia  eseUe ;  and  that  thair  be  maid  sett  aboon  sett,  nd 
ane  bell  to  be  himgin,  to  call  in  masaris,  or  partma)  as  the  LorGs 
rsquaris. 

item,  That  aU  ihfd  Loidia  saU  entre  in  the  Tolbath  andComiaal* 
hoaas,  at  viij  houris  in  the  momyng  dayly,  and  aal  ait  qohilxi  hoaris 
baatrikin- 

Itemi  Aissone  is  the  Locdis  be  enterit  m  the  ToBmth,  thataa 
mmsser  tiM^  the  CotmsBl-4ion8a,  and  him  aelf  eaU  ataad  at  the  dmr, 

and  latt  na  turn  entra ;  and  gvff  ony  Lofd  or  vtUr  bmb  caauaya 
to  the  dor,  and  desiris  enteres,  that  he  adnertiaa  the  Latdis  tlier- 
of;  and  giff  thai  bane  onymatttr,  thai  wiU  propone,  that  silanoa  be 
had,  qnhil  tfalM  bane  doni6,  and  than  to  remove* 

/Ml,  That  na  aum  enM  to  pley,  hot  the  paxteia 
tftaar  sanunondisi  and  thair  prooaiatoari%  giff  thai  will  0117 

/Isai,  Inco&tiatot  eftir  the  Loidia  be  enterit  and  aittin  doBw^  and 
all  Ae  hoaaa  iaehit,  that  all  Ullk  be  fimt  red  and  ei^ad ;  Md  pff 
dier  be  ony  actis  of  eolrtinvlitioQn  of  process  bcgnna^  that  the  aanya 
be  nixt  callit ;  andfra  tyme  the  Lordis  begyne  to  caD  ony 
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act  of  ocntbrnatiouiy  dial  na  biU  be  resaait  nor  red ;  and  fia  tyme 
thai  Oflny  ■rnnrnwidi^  be  caUil  be  the  table,  that  na  act  of  continaa- 
tiowi  be  caBit  for  that  day ;  and  that  all  parteis,  or  thair  proconh 
toiiria»  deMaer  to  the  ChaaceHar,  or  IVeaident,  thair  billia,  actiB, 
and  letlres  of  continaatioiui,  or  thair  entre  in  the  Tolbath,  or  in** 
eaoiiaanl  thereftir,  at  the  charge  and  wamyng  of  ane  massair. 

/Ism,  That  <4Uie  thair  be  depuUe  thre  of  the  Lordis  of  the  seitt 
aa  thair  lowir,  that  ia  to  say,  the  fint  oik  twa  spirituale  and  ane  tem- 
pocale,  and  thereftir  twa  temporale  and  ane  spiritoale ;  alraa  fnrtb 
oUdie,  aa  thay  ar  put  in  bill  and  ordonr,  to  examyne  all  witnea ;  the 
^jidullda  LordiB  aall  convene  euery  day,  as  neid  requiria,  in  the 
Connaal-hoiiaa,  at  twa  eftir  nvne,  wyth  the  Clerk  of  the  Counaale, 
or  ane  of  hia  ckrkia  and  writaria,  suome  and  admittit  be  the 
Lordia,  and  aaU  remaae  qnhill  fonr  hooiis  in  the  ecoiminatioun  of 
wkaaa,  or  shortar,  or  laager,  as  neid  beia ;  and  all  the  parteia,  or 
thair  procaraUniria,  be  wamit  to  bring  thair  witnea  at  the  aaidia 


It$my  Thai  na  noater  be  callil  hot  by  die  table,  conforme  to  the 
atatatiB  ahoaa  wiittia,  maid,  and  deuyait  thampoun. 

Itenh  That  the  Lordia  beand  aittin  done^  and  biilia  begone  to  be 
vad,  that  ailanoe  be  had  aaoangia  the  Lordia ;  and  that  na  man  com- 
mone  nor  ^peke  of  any  matter,  aor  round  wyth  hia  merrow,  hot  aa 
ha  aalba  reqntrit  and  aperit  at  be  the  Chanoellar,  or  R«aident ;  and 
aa  thai  caaaaiand  ony  twa  Lordia  of  the  aeitt  to  aigone  or  diapnte 
any  malar,  that  nana  ^thar  iatermp  thaipe  ^fuhill  thai  haue  dona, 
and  than  the  Chancellar,  or  Pireaident,  to  reqair  ony  nher  to  ar- 
gOdM  the  mater ;  and  whan  thai  haue  done,  giff  thai  be  ony  Ttbir 
of  the  Lmdia  that  faaa  any  ^piniyone  ar  aigament  to  mak,  at  thai 
aak  laiff  fta  tha  Chancellar,  or  Preaedent,  and  than  to  argone  aa 
thai  think  azpadiant. 

/laDi>  AH  aignmentia  and  diapatatiMlia  beand  maid,  and  the 
I<a>difl  haldand  ailence,  my  Lord  Chancellar,  or  ^^dent,  aall  aak 
and  requir  euery  Lordia  wait  in  that  mater,  aa  thai  ar  ia  the  ordonr 
ba>  iha  adia  and  hulda  of  Connaale,  quhaia  namia  the  Clerk  of  Conn- 
aa^i  aall  red  and  name,  and  aua  ordoarlie  the  ChanceOaa,  or  Praai- 
dent,  to  aak  euery  Lordia  woit,  and  that  nana  argone  ane  yther  in 
the  gevin  thair  of. 

liemj  That  in  the  ayiaing  and  geyin  of  all  aentence  and  decretis 
thair  be  tene  of  the  Lordia,  at  the  kat,  with  the  Chancellar,  or  Pre- 


6  APPENDIX.  [no.  II. 

udent ;  and  that  nane  of  the  Lordk  choain  and  ailmittit  on  the 
Seaaioun,  depart,  or  byid  away,  without  lioenae  aaldt  and  opCcnh 
fra  the  Chanoellar,  or  Preaidenty  in  presence  of  the  batt  Conmale, 
for  reaonable  cansis,  and  that  thai  retnme  agane  at  the  day  afiidt 
to  thame. 

Itemy  That  all  pubHcationis  of  witnea,  and  Tther  attemtatiaiwB 
and  examinationn  of  proceaa,  be  maid  before  the  haiU  audiloiir* 

/Gem,  That  all  sentence  and  decreds  of  the  Lordbbeexecntiein 
tymys  cnmyne,  be  ScherefF  of  the  achir,  or  his  depntia,  qoifanr  te 
parteia  duellis,  agania  qohame  the  sadia  decretia  ar  gevin,  or  aaB 
hi^ipin  to  be  gevin,  or  ellia  be  herakUa,  pncaewantiB,  or  maanm; 
and  that  nane  tak  mair  for  the  execatioun  of  thair  office,  hot  cfter 
the  forme  of  the  act  of  Parliament,  hot  giff  it  be  beneoolenoe  af 
party,  ondre  the  pane  of  deprivationn  of  thair  office ;  and  that  thai 
deny  nocht  to  do  that  office  Tnder  the  pane  ffiireaaid,  akweifl  to 
pnre  as  riche. 

Item^  That  all  Clerkis  of  the  Signet  be  snome  to  exeroe  thair  o^ 
fices  lauchfnllie  and  diligentlie ;  and  nane  of  thame  aall  rercil,  nor 
mak  manifest,  to  ony  man,  qnhat  thai  writt  or  doia  lor  ane  vthcr ; 
hot  sail  hep  all  dose  and  secrete. 

Item^  That  na  Clerk  of  the  Signet  tak  mair  for  thewrifttin  of  wut 
bill  hot  viij  d.  *.     And  for  the  writtin  of  ane  letter  i^Mim 
creete  of-the  Lordis  and  delineruDice,  botzx  d.  f  nor  for 
letter  mair  than  wea  fiit  in  onr  SoTerane  Lordia  tyme  dwt  Jmc  de- 
cessit,  qnhome  God  a8a<4yie^  under  the  pane  of  tinaale  of  hk  office. 

Itemy  That  na  Clerk  of  the  Signet  entre  in  the 
for  the  delinering  of  ony  billis,  hot  that  aU  delineraaoe  be 
be  ane  Writer  of  the  Conaale ;  and  to  proTid  that  nane 
vther  of  lus  lanbouris  and  profitt,  that  enerilk  Clerk  of  the  Signal 
that  writtis  ony  bUliB  mark  the  samyn  with  hia  awm  naaK  ia  ibe 
bin  within;  and  the  samyn  salbe  delinerit  to  him  agane,  or  to  the 
party,  quhilk  of  thame  cummya  to  ask  the  said  bill,  thai  payand  to 
the  writtar  of  the  deliuerance  for  his  laboniis  iiij  d.  X 

Itenh  That  all  Maaaaris  be  suome  to  exeicis  their  office  faitli- 
inllie  and  diligentlie  ;  and  thay  sail  reveil  nathing  that  thai  «J1 

*  Two-tfairds  of  a  penny  Sterling. 

f  One  and  two-thirds  of  a  penny  Sterling. 

I  One-third  of  a  penny  Sterling. 
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pin  to  heir  comonit  amangis  the  Lordis,  vnder  the  pane  of  depriua- 
tionn  and  infamite. 

Item,  That  na  Massar  tak  mair  fira  ony  partie  that  happinnis  to 
optene  ane  decret  in  Sesaionn,  hot  ij  se.  *,  hot  giff  it  be  the  parteis 
awin  benevolence,  onder  the  pane  foresaid. 

Item^  It  is  statute  and  denisit,  that  thair  be  ane  certane  nomer 
of  Aduocatis  and  Procnratouris,  to  the  nomer  of  tene  personis,  that 
aalbe  callit  Gienenile  ProciiratoariB  of  the  Comusall,  of  beat  name, 
knawlege,  and  experience,  admittit  to  procure,  in  all  actionis,  of 
^iihame  the  namys  heirefter  followis,  that  is  to  say,  Maister  Robert 
Galbnith,  Maister  Robert  Leslie,  Maister  Henry  Spittall,  Maister 
Johne  Leihane,  :  Maister  Henre  Laudei^  Maister  Thomas  Kyn- 
eiBgy,  Maister  Hiomas  Maigerebankia,  Maister  William  Johne- 
stoun ;  and  giif  ony  vtheris  canniyne  and  able  men  will  desyr  to 
be  admittit  to  the  office  of  aduocationn  and  procuratioun,  thai  sail 
be  ressauii  with  the  anss  of  the  saidis  Lordis  for  completting  of 
the  said  nomer,  and  that  thir  foresaidis  Procuratouris  procure  for 
enery  man  for  tdiair  waigis,  hot  giff  thai  haue  ressonable  excuse. 

liemy  That  all  the  saidis  Aduocatis  and  Procuratouris,  chosin, 
or  to  be  chosin  and  admittit,  salbe  suome  to  excersis  fiuthfullie  and 
diligentlie  the  office  of  aduocationn  and  procuratioun. 

Item^  It  is  statute  and  ordainit»  that  all  Aduocatis  and  Procu- 
ratouris sail  entre  in  the  Counsalhouss  ai  the  calling  of  all  snm- 
mondis  and  actis,  and  remane  quhill  the  parteis  bane  aigonit  and 
dispute  thair  materia  at  the  bar ;  and  then  to  remoue  quhen  the 
psrteia  are  remouit,  and  than  to  entce  agime  at  the  gevin  and  pro- 
nnnciation  of  interlocutoris,  when  the  parteis  enteris. 

Am,  It  is  statut  and  ordanit,  anentis  process  and  formalite,  to 
be  kepit  be  Aduocatis  in  pleying  befor  the  Lordis,  that  ane  dila- 
tonr  exceptioun  being  proponit  and  repellit  be  ane  interlocutour  of 
the  Lordis,  that  the  Aduocatis,  Procuratouris,  or  parteis,  be  thair 
selfis,  sail  propone  all  the  laiif  of  thair  dektouris  at  anis ;  and  that 
nane  Aduocat,  nor  Procuratour,  stand  within  the  bar  to  pley,  bot 
pas  outwyth  with  the  partie,  except  the  Kingis  Aduocat. 

James  R. 

•   Twopence  Sterling. 
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No.  UI. 

ACT  OF  SSDERUNTy  21tl  JANUARY  1535^  RBDUCIHG  THSQUORDM 

OF  THE  COURT  TO  NTNB. 


In  pTorong  of  the  LordiB  of  Coonaaks  comperH  Mntar 
Foi^  of  Cofintouney  deik  of  registri,  and  prododt  on 
Lofdis  ^trntingifl  Tnder  writtiii»  sabacrhnt  with  his  hsnde,  tmi  v»- 
der  his  Mgnet,  and  deairit  the  aanun  to  be  legistnte  in  tibe  WJi 
of  Comnell,  of  the  quhilk  the  tenoare  loDowis :   *  R£X-4Iba- 

*  oeter,  Rreaideiity  and  LordiB  of  oure  Sesaioiie,  we  gret  y«a  wris: 
'  FonameUe  aa  we  Tndenta&de  that  throw  want  of  ane  giet  fst 

*  of  the  penottii  choain  apone  our  aaid  aete,  smn  be  doceiw,  mb 

*  be  aidmea,  andTtheiia  beand  calfit  at  tymea  to  ovre  aerm^bfllk 
'  within  the  reahne  and  without,  your  nomer  k  oft  tinici  Mcfat 

*  oomplet  ftnr  geving  of  deeretia  and  aentenoea,  qahartiamr  joHioe 

*  ia  atoppit  and  hfaiderity  to  the  greit  hnrt  and  acailh  of  oar  fiagai: 
^  heiifor  we  have  diapenait,  and  bedietenoiirherof  dfapenii»wilh 

*  yoor  nomer  in  that  behalf;  that  ia  to  aay,  that  ony  tbj  of  yaa, 
'  with  onr  Chanoelare  or  IVeaident,  aaU  be  anffieient  naaam  Ar 

*  die  geving  of  aH  deeretia  and  aenteDda,  nnrlifiiiiihiiaifin^  **T 
'  acda,  oonatitadonia,  or  mdinanda  maid  tfaerapone  inli»fleattwa 
*of  befova;  to  the  qohilk  we  mak  ezpreaa  dirogadoaae  be  Air 
'  preaentia,  and  ordania  that  nn  escoepdoone  to  be  propoait  mtyae 
<  cnming  have  place,  or  be  admitdt  in  die  oontrare  faeraf ;  and  ak 

*  will  and  ordanb  thia  oar  dedaradoone  be  inaert  in  the  holii  of 

*  Covnaale,  to  bane  the  atrandi  of  ane  ade  in  tyne  amng*  Sdb- 

*  acrinit  with  oar  hande,  and  gevin  vnder  oar  aignet^  al  ave  Gas- 

*  tell  of  Striaeling,  the  ferde  day  of  Janaare»  tha  yen  «f  God 

*  Im  yc  xzxT  yeria,  and  of  our  regne  the  xxiij  yero. 

^  James.' 
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No,  IV. 

ACT  OF  SEDERUNT  AS  TO  THE  PRIVILEGES  OF  THE  COLLEGE 

OF  JUSTICE,  23d  febbuary  1687. 

The  Lords  of  Conncin  and  Session  bayeing  considered  the  som- 
mons  of  declarator,  raised  at  the  instance  of  the  members  of  the 
CoUedge  of  Justice,  of  their  privileges,  against  the  town  of  Edin- 
burgh ;  the  suspension  raised  by  them,  of  the  charges  given  at  the 
instance  of  the  town,  for  payment  of  the  annuity,  and  the  bill  of 
suspension  given  in  of  the  charges,  for  dieir  proportions  of  his 
Majestie's  supply ;  the  answer  made  thereto  for  the  town,  and 
wliole  dispute  proponed  for  either  party,  with  the  acts  of  Pifflia- 
ment,  and  other  acts  and  writes  founded  on,  Atnc  mdi?,  in  die  de- 
bate :  Hiey  sustain  the  foraaid  deckrator,  as  to  ^  members  of 
the  Colledge  of  Justice,  their  immunity  and  exemption  from  pay- 
ment of  the  annuity  for  the  ministera  stipends,  and  decerns  and  de- 
dares  them  free  thereof,  both  as  to  bygones,  and  in  time  oomeing, 
and  suspends  the  letters  simplitHer  for  the  same :  And  Mkeways 
sustains  the  dedarator,  as  to  their  imrnunity  from  watddng  aad 
warding,  and  any  impositions  for  the  same,  and  fron  payment  of  any 
cnstomes,  calsey-mailB,  shoaiMluee,  and  oilier  impositiimes,  laid  on 
their  provisiones  of  meat  and  drink  for  their  fomfiiee,  and  ^eir 
other  goods  carried  to  or  from  the  town,  and  collected  at  the 
ports,  or  odier  places  within  the  fiberties  of  the  town  :  And  de- 
dares,  That  the  producdng  a  certificate  subscrived  by  a  member 
of  die  CoUedge  of  Justice,  bearing,  That  the  goods  or  provkienea 
do  properly  belong  to  him,  shall  be  suftdent  fop  freeing  them  from 
payment  of  the  said  customes  and  impeaitiones,  the  certificate  bdng 
renewed  once  in  the  half  year  at  least :  And  sustaina  the  deelarator, 
as  to  the  pursuan  exemption  from  the  civil  jurisdietion  of  the  Ma- 
gistrate of  Edinburgh ;  and  declares.  That  u{>on  thehr  proponiiig 
declinator  thereof,  the  Magistrats  ought  to  desist  from  any  prooe- 
dore  against  them,  without  necessity  of  advocation,  and  before  an- 
swer :  As  to  the  criminal]  jurisdiction,  and  to  that  poynt  of  the  de- 
clarator, concemeing  the  pursuars  imploying  unfi^eemen  within  the 
town,  the  Lords  declare,  They  will  take  tryall  what  has  been  the 
former  custome  as  to  both  these  points,  and  particulariy,  what 
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done  in  the  cases  mentioned  in  the  debate :  And  the  Lords  ordainB, 
That  where  a  taxation  or  cess  is  imposed  by  acts  of  Pufiamcnty  or 
Conyention  of  Estates,  to  whidi  die  members  of  the  CoDedge  of 
Justice  are,  or  shall  be  lyable,  that  there  be  a  ^leciaD  and  distinct 
stent  made  npon  the  town  and  suburbs  for  the  quota  imposed,  and 
so  much  more  only  as  may  defray  the  inddent  charges  of  conect- 
ing  the  same,  wherein  no  exemption  shall  be  gmn  to  the  Magis- 
trates, stent-masteiB,  or  other  persones,  but  that  they  be  stented 
for  their  proportiones  of  these  inqiMisitiones,  as  weU  as  other  inha- 
bitants :  And  likeways,  that  the  tenements  banging  to  trades  be 
stented,  and  the  town's  common  good,  where  the  same  consiBtB  in 
kod  or  few-dnetys,  and  does  not  bear  burden  with  the  sfayre,  but 
prejudice  to  the  town  of  Edinburgh,  if  they  think  fitt,  to  lay  on 
the  propartiones  of  these  ipidio  haTe  been  in  use  to  be  exempted, 
upon  their  own  neighbours,  but  not  upon  any  meoiberi  of  the 
CoUedge  of  Justice :  And  to  the  end  these  impositiones  wananted 
by  publick  authority,  may  be  equally  laid  on,  and  these  of  the 
Colledge  of  Justice,  who  are  heritors,  not  burdened  beyond  their 
just  proportiones,  the  Lords  declares,  That  they  will  finom  time  to 
time  nominate  one  adrocat,  and  one  wryter  to  the  signet,  foreach 
quarter  of  the  town,  to  meet  with  the  stent-masten,  who  daU  be 
appoynted  by  the  magistrates,  at  their  taking  of  the  smrey  and 
valuation  of  the  whole  tenements  within  the  burgh  and  suburbs^ 
and  of  the  trade  of  the  bmgesses,  which  is  in  use  to  be  stented,  and 
to  bear  a  part  of  the  burden  of  the  cess,  and  to  be  present  at  all 
their  meetings  for  imposing  of  the  stent,  and  to  see  that  the  ^aha- 
lion  be  justly  and  equally  made,  and  the  stent  laid  on  aooordio^y : 
And  for  that  effect,  appoynts  the  magistrats  to  make  intimatioB  of 
the  time  of  the  stent*masten  meeting,  to  the  Lord  PresideBt  of  tfe 
Session,  the  Dean  of  Faculty,  and  the  keq>er  of  the  Signed  tai  days 
before  in  lime  of  session,  andtwentydaysintimeofvaccanoe;  and 
appoynts  this  method  of  stenting  to  begin  and  take  effect  for  tint 
tennof  his  Majesty's  supply,  due  and  payaUe  at  Martinmas  next 
1687,  but  prejudice  to  the  town  of  Edinburgh  to  use  execntian  for 
that  tennes  simply,  which  was  payable  at  Martinmas  last  1686,  nad 
the  Whitsunday's  term  now  ensueing,  according  to  the  stent  alrendy 
imposed  for  these  two  termee.    And  the  Lords  do  declare  the  peiw 
smies  following  to  be  members  of  the  Colledge  of  Justice,  who  are 
to  enjoy  the  prinledges  above  mentioned*  vis.  the  Lords  of  Seasicm^ 
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advocalSy  clariifl  of  fleaskm,  the  daritt  of  the  biUfl,  the  wrytere  to  the 
signelf  the  dqrats  of  the  darks  of  seseion,  who  serve  in  the  Gutter <» 
HouaOy  and  their  sabstitutes  for  registrationes,  being  one  in  each 
dark  s  office,  ihe  three  depots  of  the  darks  of  the  bills,  the  darks  of 
Exdieqaer,  the  directors  of  the  Chaocellary,  thdr  deput,  and  two 
claries  thereof^  the  wryter  to  the  Prify-seall,  and  his  deput,  the 
darks  of  the  generall  registers  of  sasines  and  homeings,  the  macers 
of  the  Session,  die  keeper  of  the  miiuite-book,'  the  keepers  of  the 
rolls  of  the  Inner  and  Outer-House.  And  the  Lwds  do  extend 
the  priviledges  foresaid  to  the  personas  followii^,  rur.  one  actuall 
eerrant  of  each  Lord  of  the  Session,  one  servant  of  each  adrocat, 
foar  eztracters  in  each  of  the  three  darks'  offices  of  the  Sessbn, 
two  servants  em^^yed  by  the  dark  of  register  in  keepings  the. 
prnbHck  registers,  the  keeper  of  the  Session-house,  and  the  keeper 
of  the  adrocats  library.  It  is  always  heroby  declared,  That  if  any 
of  these  servants,  and  others,  to  whom  the  foresaid  priviledges  are 
extended,  shall  keep  merdwnyshpps,  taverns  or  alehouses,  or  ex- 
ercise any  other  trade  within  the  burgh,  they  shall  not  enjoy  any 
of  the  priviledges  above  mentioned.  And  ordains  thir  presents 
to  be  recorded  in  the  books  of  sederunt,  and  to  be  printed. 


No.V. 

ACT  OF  SEDERUNT,  1  1th  MARCH  1820, FOR  BETTER  REGULATING 
THE  CALLING  OF  SUMMONSES  AND  LETTERS  OF  SUSPENSION 
AND  ADVOCATION. 

The  Lonls  of  Council  and  Session,  in  order  to  obviate  certain 
inconvenienoes  and  irregularities  which  arise  out  of  die  existiiig 
practice  in  calling  summonses  and  letters  of  suspensimi  and  advo- 
cation, enact  and  ordain  as  fdlows : 

1.  That  every  summons,  suspension,  or  advocation,  on  being 
lodged  with  the  depute-clerk  or  his  assistant,  with  the  parHbus 
^vTitten  thereon,  and  with  the  executions  thereof  and  productions, 
^  if  any,)  and  an  inventory  of  the  whde,  shall  immediately  be  en* 
t«s«d  in  a  Hit  for  calHnfft  containijpg  in  appropriate  colamns  the 
Affxnes  of  the  pursuer  or  suspender,  and  defender  or  charger,  and 
of  the  counsel  and  agent  of  the  pursuer  or  suspender ;  and  sbatt 
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not  thereafter  be  given  up  by  tlMcleik»  exeapt  whn  banroved  by 
the  afpeat  on  hb  leoeipty  or  when  tnuamitted  toaoBoie 
of  Conrt 

2.  Thai  the  celling  by  die  ^ntn  rtetlre  or 
flliell  in  futoie  be  performed  noi  viva  voce^  as  at  piewnt,  but  by 
the  exhibition  of  the  said  liili,  wlndi  diall  be  siiboafted  with  ^ 
proper  offiee-naiky  and  fanag  iq>  Ibr  paWc  impedieB  in  ilie  Onfev- 
Honae,  on  each  eederant-day  iaunedintaly  preoeifing  a  day  far  en- 
rohnenft  of  caaaee  in  the  Oater-Hooae  raUB,  and  ahaO  eo  reaniii 
hung  np  on  each  anch  day  from  IQ  o'doek  in  the  monung,  liD  f 
o'clock  in  te  aftemooik 

8.  Thai  in  the  aftemoon  of^  every  anch  day,  appeannoe  wtaj  he 
eoteved  for  defenden  or  ohafgofa^  for  wluch  pnrpoee  their  ageali 
ahaU  attend  at  the  derk'a  office  between  ^  boon  of  6  and  7 
o'deck,  when  the  appeanaMe  ahall  be  marked  by  iha  clerk  apon 
thejMirlidct  in  ooaunonform;  and  the  agent  ahall  be  cntitiad  to 
borrow  the  proceaa  on  his  ieoeipt»  iMA  ahan  infer  an  obligation 
to  relnin  the  aaoM  to  the  deik,  on  or  before  the  8iz&  isf  rfter 
entering  ^ipearanoe>  under  pain  of  captk>n. 

4.  Hiat  after  the  ehpae  of  the  period  above  specified  for  emer- 
ing  appearance,  the  derk,  on  the  requisition  of  the  agent  for  die 
purroer  or  sospendery  if  no  i^pearance  has  been  entered,  shal  iD 
np  the  partibvs  accordingly  in  common  form. 

5.  That  in  case  the  agent,  by  whom  appearance  has  been  enfeo^ 
ed»  ahall  subsequently  inform  the  derit  thai  this  was  done  tfaroegb 
errar,  the  dark  shall  amend  ihrnpariilnu  aecordinf^,  in  ^  man- 
ner now  practised  on  a  return  as  not  for  the  party. 

6.  That  when  appearance  is  not  duly  made  for  the  defender  or 
obaiger,  and  also  after  the  time  fixed  for  the  lelam  of  the  praean, 
wbeae  appearance  has  been  amde,  it  shall  be  lawful  to  the  agent 
for  the  pnraaer  or  swpander,  to  borrow  the  process,  fer  the  pav- 
pose  of  obtaining  enrolment  in  die  appropriate  loD  for  die  Onter> 

7.  Ttvit  the  form  of  out-givings  and  returns  as  new  piadind^ 
ahall  be  hereafter  aboliflhed,  and  die  marking  on  theptuiitiu  by 
the  derk  ahaB  be  a  saffideat  warrant  to  the  keqper  of  die  Oatter- 
Houae  veVa  for  enaohpfnt  of  the  eauae  in  die  proper  rolL 

&  That  whenever  a  peooeaa,  after  having  been  called  by  a  dak 
atlaehed  to  one  dfvinon  of  the  Court  shall  be  enitrffed  m  tie  Onterw 
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lIiwMi  roHi  to  be  diseubed  by  %  Lmd  Ohiwaiy  of  the  other  d»- 
^Uia,  the  deric  m  ynkoM  celliiig  Uet  the  dse  nm  entered,  ehitt 
be  bomd,  on  the  refokiftieH  of  either  pertyv  to  tnunut  the  prti- 
eees  fo  the  office  of  the  cMc  in  wheee  naine  the  enrolliient  ahrfl 
lidve  been  nnde. 

&  That  lor  theaddithndl  dMy  to  be  perfonAed  by  the  awietuit 
«3leria^  md  fay  the  egenlB,  in  cbneeqnciiee  of  thia  act,  the  fiottovHng 
fieee  ehdU  be  paid  and  cfaaiigedy  yi& 

C%t*ia«  AffeM* 

Fm*  borrowing  to  enrol, ...  .^ £.0     1     0  £.0    1     0 

Por  rettmuig)  ,. ...,>,.■,  0     10  0     10 

For  borrowing  by  the  dbf^der,  whe- 
ther there  are  productions  or  not,  0     10  0     10 

For  lodging  productions,  ............^  0     10  0    0     0 

For  transmitting  from  one  elefk  to 
another  when  neceflteiry,  ^   0    10  0    0    0 

And  Aat  no  other  fees  shall  be  paid  or  charged,  either  by  the 
naaiatant  decks  or  agents  in  diis  stage  of  a  cause,  in  name  of  bor- 
rowing,  or  otherwise. 

Axid  the  Lords  i^point  this  act  to  be  inserted  in  the  books  of 
•edemnty  and  printed  and  puUiahed  in  the  usual  manner. 

C.  HoPE,/.P.Z>. 


No.  VI. 

COMMiaaiON  BY  THE  LOiU>  CLXRK-^RSGISTIUl  TO  THOMAft 
THOMSON,  naa*  AS  DXFUTY  CLEBK-REOISTER. 

Bx  it  known  to  all  men  by  these  presents,  That  I,  the  Right 
Honoanble  Fiaderick  Campbell,  commonly  called  Lrord  Frederick 
Cffwyhftll,  Ckrk-R^^ister  for  Scotland,  Forasmuch  as  his  Majesty, 
by  a  watrant  under  his  Royal  Sign  Manual,  dated  at  the  Court  of 
St  Jamea'sy  the  nineteenth  day  of  this  instant  month  of  June,  baa 
been  gnMSOdaly  pleased  to  signify  his  royal  will,  that  a  suitable 
pKrriaion  shonUi  be  made  for  a  person  to  be  resident  in  Edinbuigh, 
dhdy  qnafified  by  hit  edncalion  ^nd  studies,  being  an  adrocate  of 
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aelTes  the  name  of  agents,  and  thereby  be  libent  of  ^roiimflfn 
pkas^  miamtmoffememt  of  businees,  pmtratiUmg  of  prociwM,  ib- 
ftltfafbU  aceompiSf  kc  whereof  there  has  been  sodi  oompUnt. 

S^  The  Lords  are  snbjected  to  great  fiitigne  and  yerarimi,  chief- 
If  by  occasion  of  processes  being  conAued  and  oat  of  orderi — of 
writes  founded  npon  dierem,  noi  being  marked  dieimed^  at  the 
places  mentioned  in  the  aDedgeanee,— of  the  adrocats  not  besof^ 
folly  u^brmedy  and  ireqiiently  not  adveriieed  when  the  pnoeai 
is  fint  called,  or  at  sabseqnent  caUings  thereof  &c.  Al  whadh 
win  be  prerented  by  the  sufficiency  of  the  agent. 

4.»Hie  Lords  do  challange  the  advocBts  when  dwy  are  an 
ready  or  dMrnei;  so,  in  the  conntry,  for  the  most  part,  aU  Ik 
fiUahtiee  that  fall  npon  the  action  are  laid  to  the  adTocat*s  share; 
whereas,  wwe  the  agents  in  a  select  nnmber  (to  be  admitted  in 
the  tenns  of  the  foresaid  act),  they  would  take  off  diat  mijost  im- 
potation ;  and  in  effect,  the  most  of  manadgen  about  the  house, 
from  die  faiee  charader  wherewith  they  are  aaperat  by  those  who 
are  ignorant  of  their  constitution. 

5.  The /)ooro^lAe9UiliOfft  will  likewise  reap  the  benefile  of  dm 
act ;  for  they  may  have  agents  appcwnted  to  manage  dieir  pvnwti 
the  same  way  and  manner  as  they  have  their  adrocata  and  writesi 
to  the  signet ;  besides,  that  at  present,  there  is  nofindfor  the  indi- 
gent relicts  or  children  of  writers,  who,  as  they  wiD  be  prorided 
for  when  agents  are  put  under  this  regulations,  so  the  cikerpaor 
win  get  these  duarities  which  are  at  present  expended  on  sadi. 

Finafly,  When  agents  are  so  immediately  under  a  spenaSl  go- 
vemmeni,  their  acHone  will  be  more  particularly  svperrised  then 
it  was  practicable  hitherto  when  they  were  dispersed :  And  as  thk 
win  be  a  check  on  their  sufficiency,  rigilance  and  faithfUseas  in 
their  imployment  towards  the  leidges,  so  it  win  be  a  good  mean 
to  restrain  imfnoralities^  which  our  King  and  GovenuaeaC  has  ta-  * 
ken  so  much  pains  to  prevent. 
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found  to  prevail ;  I  do  hereby  further  direct  and  require  the  said 
Thomas  Thomson,  &quire,  as  Deputy  Clerk- Register  aforesaid, 
within  a  reasonable  time  irom  the  date  of  these  presents,  to  pre- 
pare for  my  approbation  and  allowance,  proper  regubtions  for  the 
formation,  custody,  and  transmission  (where  required  by  law)  of 
all  records  and  registers  aforesaid,  in  the  view  of  preventing  all 
those  irregularities  and  defects  which  have  heretofore  prevailed, 
and  of  insuring  an  uniformity  of  practice  ui  those  matters  in  fu- 
ture ;  and  such  regnbHionB  having  been  by  me  improved,  and  au- 
thoriaed,  if  necessary,  by  the  Lords  of  Council  and  Session,  ^m^ 
the  said  Deputy  Clerk-Register  shall  carefnHy  enforce  the  due  and 
fitttfaful  obaervaaoe  of  the  same,  by  all  deputies,  keepers,  and  offi- 
een  within  the  said  department  of  the  Clerk-Register :  And  I 
do  hereby  further  direct  and  require,  that  the  said  Thomas  Thom- 
aony  EaquTOy  as  Deputy  Cleric-Ragister  afbreaaid,  shall,  in  the 
oMMith  of  December  in  every  yeir,  prspare  a  Report  of  his  pro- 
ceedings in  the  eaMTciae  of  the  said  office  during  the  preceding 
year;  and  that  he  do  transmit  the  said  report  to  the  Cleifc-^Regia- 
ter  for  the  time  being*  with  a  duplicate  of  the  same,  to  be  by  him 
commmicated  to  the  Lords  of  Cciancil  and  Session*  for  their  in* 
formation :  And  I  do  hereby  beseech  the  Lords  of  Council  and 
SewioA  to  admit  and  reetf ive  the  said  Thomas  Thonsoiu  Eaqnire, 
to  the  foresaid  office,  and  take  his  oath  dejiddi^  and  oatha  requi- 
red bylaw.  And  I  hereby  eonaent  that  these  predeata  be  negiaterod 
for  ceaaerwitiaB  in  the  books  of  Counoil  and  Session,  for  which 
effect  I  cwietitale  my  procumtorB : 

In  witness  whereof  I  have  subacahed  these  presents  (written  on 
fthia  and  on  the  two  precediag  pages  of  stamped  pap«r,  by  David 
Caldwell  of  GoUen  Square,  in  the  liberty  of  Westminster,  Gen- 
tleawn)  at  London*  the  thirtieth  day  of  Jane^  in  the  year  of  our 
Lotd  one  tfaoosaad  eig^  fanndred  and  six*  before  these  witnesses* 
the  Right  Honoarahle  Charles  Abbot*  Speaker  of  The  Honour- 
able the  House  of  Commons*  «kd  the  Right  Honourable  Sylves- 
ter Lord  Gkabervie*  of  the  kingdom  of  Ireland.  * 

Frs]>x.  CampbbiiJL. 

ChoM*  Abbots  witness. 
-•  Gknbcivie,'  witness. 
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praxeos  occupationemqae  in  dictis  coriia  refert,  in  modo  propno  et 
regulari  perficere  possint :  petitores  hnmillime  sapplicaTenint,  at 
nobis  gratiose  placeret  regiam  cartam  nostiBm  concedere,  pedtores 
cnm  talibus  aliia  penonis  quales  socii  eomm  sodetatia  adBcnbeo- 
tiuv  i&  corpus  caiporatam  et  politicam  incoiponuiteiii,  pef  aomen 
titalamqijui  Solicitatoram  Curiae  Seasionis,  Commiasionis  Decima- 
ram,  et  Supremae  Curiae  Jostitiariae' in  Sc6tia,  ant  per  ulfaim  alind 
nomen  et  titulam  quod  nobis  aptissimum  videatur,  cum  diosdone 
fertaUuwt  suooamDiie^  cum  potestaie  eigillo  ulendii  fectioBea  noffva- 
^  at  iu  jw  IraUt  ^oMftsaionea  teaks  et  pciVHUldi  japiendi  et  gaa- 
4lendiy  It^  j^riralaB  pro  gobematioiie  dictae  Sodelalaay  cum  obmut 
1ms  aUis  poleirtatabna  el  privikgiis  conseetis,  fodendi  et  deoenwa- 
di:  Neo^pw  satis6Kti  inoeptuni  petiloniin  kubobik  ease  et  kade 
digmon :  Ioitur»  coHaTttuiMus,  ersximus,  et  inoorfo&avi- 
Mvs,  mood  nosy  ex  pnerogativa  regia  ei  qiedali  gnli^  jm  aoUi 
oostrisque  Dtgiis  succasscNibnB,  per  bas  praeaenteB,  cokstitoi- 
MUfl,  SRioiMU«  et  mcORFORAMCs  dksloe  Jacubew  Braamer, 
Jmobum  SooMfeera,  JoanneHi  Yoiuig»  Andraara  CtmtnAmi^  Jo- 
eoBaei  Tewae,  Jeannem  Peal»  Rebcrten  PlayfiHr,  Jaoobem  Stew- 
art, AkxMHbtun  Walker,  Akfeaudnun  Cuinuigfaeniy  Amliibuldiiin 
Dtmf^  GfdMwmm  Menay,  A&dieam  Bisset,  AlasandnDB  Gnat 
Fi— dsciiiii  Fnamj  Keberleni  Caneron^  jQwnses  SentmwtSk  Bo- 
berUm  Renton,  PRtrieium  Mnrraj*  Golidnum  Younf^  Geliel- 
inoHi  Hewieson  semoreeiy  Jacobnm  Gentle,  Patrkimi  £ebsrtsoa» 
Jecotau  Fiiiby,  Gemgnmi  Watsoo,  Dayiten  HntdiesoB,  N»- 
lliwiiiileii  Gtant,  GaftiAnmad  JohaaDan^  Jeoobona  KmtOf  Galisl- 
-■kBi  •£aiai  Riweftem  Gflfdmry  JoaHnm  DliUas^  BeMttaau  lacai' 
^toeen,  JisoebeBi  Mifler,  Joaephua  Nenis,  Attdbsaaa  M'Wi 
et  AndmnnS^eimgiit*,  emneaqwBet  siagdas  aliaa 
ifmm  igeMas  eeu  aoliditaKiies  in  tanuinii  dielonaB 
aaderaat  jttejam  admians  et  edsisriptas,  foiialre 
«M  m  data  praaaenthon,  per  ajipMflatixnieBi  TegaUmmn  Ho  UliHee 
4MimIhm,  peique  ephaeralaa  saffiagBMriBi  piKM^ 

<ioMtflrna^«oea<dietae8iwietatb«dMtteRtir;  ■  iiiaiii,  wwam i 

«Bg«l«»  ficnonaiii  sea  peieous,  quee  ]»08tea  ♦**7^*^  nnlaiiiinnis 
didee  ewiae  wixakmntrnt  et  adMribentur,  m  wtmkds 
dum  HMft  de  seJct^wm  fier  ^dkmm  Curiam  iaMa  vei 

*  In  all  tbirty-scven* 
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CORffOlUtTlOinEII  OOBFUSTB   POLITICUM,  pCT  IMMIieil  tt  UtlllaH 

AezBMZff  Smmhtatomvo^  im  CuBSd  Ssuaoxia^  Ounassiwis  Dm* 
eiMAMVMf  SvjmMUjWfM  cuniA  JU9TITIAMIAS  ScoTUs ;  el  quod  illi 
eonunve  •nooeatoreB  ib  omni  tenpore  fatme,  dnnHioiieiB  perpo* 
tuam  et  snecettioneni  habebuniy  ot  meliiis  magisqiie  efficaciter 
admnuBtrarey  dkigeve,  ordinare  et  oeoatitiieie  poaainti  omnia  raa 
et  negDlia  ad  dictam  Societatem  spectantia,  pecnaiaaqiae  depoailaB 
ad  eandem  pertiiieiitee ;  coio  potestate  ad  jUob  aat  partem  ma* 
joram  Ulonun,  adminiatraiidi,  dingendi,  oidinaadi  et  coastitiiendi^ 
ia  onmibaa  lebna  et  negotiia»  ad  dietam  Societatem  epiaqoe  gu« 
benatioiiMBy  et  admiiuatratioiiem  ejus  facnltatum  peca&ianun- 
qae  depeaitttmm  epectaiu  et  perUnen.    Et  quod  dictae  Socie* 
tati  per  aoHieB  tituliuliqiie  antadictam,  licitum  et  leg;itimiim  erit, 
habere,  acquirerey  rec^tere^   tenere,  poeaiderey  frui,  et  in  per- 
petnitatem  i^tit  aliter  letiaerey  terras^  tenemeata,  et  hereditameata 
csjaaconqae  generis,  qwalitatia,  ant  aatiuae ;  Proviobk.  aemper 
qaod  totaa  aanuna  reditna  terranmiy  tenementonun^  et  haereditik 
mentonai  eic  acquirand*  ant  quae  pro  benefido  dietae  SiNaetatia 
jam  acquiaita  fbttiut)  Don  exoedent  awmmam  qmingdntarum  libr»- 
riun  Sterlinenaiom ;  etiamque  vendere  et  impignorare  ullaa  dictarum 
terraromf  teaenientonim,  ant  ationim  atatoura  haareditariommy 
jam  acqiUBiUxram  aen  emptonuny  pro  commodo  dictae  Sodetatiay 
▼«i  quae  in  idlo  tempore  fotnro  per  dictam  Societatem  acqniri  aeu 
ead  poaaint :  et  locationea,  rentalia,  aeu  aeaedationea  dictaram  tev- 
xaroii,  tfiBameaterttHi,  aliervraqiuiatataBmhaemditariorttmdaffeet 
eonoedeTO)  eademqne  in  moda  perpetaae  loeatieae%  pro  compe- 
tenti  feudi  diyaria  in  fendum  damittere :  ajc  btsam,  quod  in  no- 
mine titaloqaya  antodicto  dictae  Socaatati  lidtom  erit  actimiea  mth 
vetep  et  in  j«a  trahi,  ream  agi*  et  reapondere,  defendere  et  defen- 
di»  is  qaibnaCnnqiie  enriia  et  loGia>  et  coram  qoibnaconqae  jndici- 
hnm,  irenarchiay  aliisve  ottciariia,  ift'  oaanibna  actionibna,  preoaaai- 
biMy  caaaiay  accwfialioitihnB»  n^vSbm^  rebua  et  poatnlatioiiibua  q«i- 
bmwMfiqiie ;  com  poteatate  aigillun  commnne  habendi  et  ntendi, 
ideBKpm  a  tempore  in  tempna  mataadi»  pnmt  diotie  Sodetatis  vel 
yati  mi^ori  ^nadem  pcopriwn  viddHtoT :   Et  MOAy  pro  nobiamet 
wpeim  Itteredibiia  et  aneceaaoribna  noatriai  deeenumne  et  ordinanma, 
Qnod  trea  conventna  gmeralaa  in  nnoqaoqae  annoy  uniia  in  |^mo 
die  Lnnaa  Martii*  atina  in  prime  die  Lonae  JvBii>  et  tertiuit  in 
dia  Lanae  Deeemhria,  apad  andam  Sodetatia  tcnradi  siiat, 
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•d  liomm  aecnndiun  poit  meridieiiiy  aat  apod  tafes 
■ea  loGOB)  horam  honufvey  quakB  dicta  Societas  a  tempore  in 
pus  ovdinabit :  £t  ^od  ad  dictum  conventmn  in  primo  ^Lii* 
nae  Janii,  Sodetaa,  ex  aodis  per  has  praMentaa  incorporatiii,  pnae 
aidem,  propraesidem,  theaaorariuiii,  secretariimiy  taleatfoe  alioB  <iffi- 
darios eliget,  quaks  Sodetaa postfaacapti  et  neceaaarii  ianpcaiel;  ei 
quae  electio  praeaidiB  alionunqae  offidarionim  ad  Curiam  ia  tenai- 
nia  pnedictomm  actornm  de  Bedemnt  amniatiiii  prodaeti  arit : 
N08QUB  ULTKRiua  Toluiinis  et  dedaranraa,  Qaod  naSa  penaaa 
yel  personae,  sodis  dict»  Sodetada  per  haa  praeaentea  iacnpotatiB 
exoeptis,  intitiilatae  sea  qaalificatae  emnt  agens  procmre,  aofici^ 
tare,  aut  in  qnoconqne  alio  modo,  directe  sea  indirecte»  incqiere,  pn- 
morere,  ant  defenders,  alias  acticmon,  vel  actionea, 
relas,  in  nomine  et  vice  ollaram  aliaram  personae  sea 
ollasve  actionem  yel  actiones,  aat  caasam  Tel  cauaaa  caJMseimqaege- 
neris  sea  natorae,  coram  dicta  Carta  Sessionis,  sea  Com 
aimiis  Decimamm,  aat  Saprema  Caria  Jostitiariae  in 
Tere  vel  administare :  Sed  sempor  cam  et  sab  ezoeptkaiNiB  «t  U- 
Hiitationibas  in  actis  de  sedernnt  contends,  nllisye  regoktioiifliaa  per 
Coriam  antedictam  factis  rel  fiuiendis :  Declaran.  qood  nftal  in 
his  praesentibas  conten.  a  joribas  privil^isqae  aicatt  in 
poasessb  nostri  Signed  Scribaram  in  Scotia  agendi  ex  offido 
qoam  agentiam  sea  solidtatoram  in  died  coriia,  secondun 
et  commetadinera,  nee  a  privilegiis  taliam  praesentauii 
prindpaliam  adyooatoram,  qoales  per  regaktiones  Cvrus  vbbi  %- 
gere  intitolad  enmt,  sicod  agentes  sea  aotidtatOKea 
coriis,  com  Societate  antedicta  hand  intratisy  detrabety  affidet, 
iafringet:  Ac  btiam,  excepta  et  reaermta  onmihaB  et 
personae  Tel  personis,  in  praesenda  tanqaam  agentihos 
tatoribos  in  dicta  Cma^  in  tenninis  actonim  de  aadenml  aaCe 
tarn  praesentis  eartae  adnuasis  et  adscripds,  poteatate  «t  priritegio 
promoTendi,  caosasque  acdtaiM^  in  tenninis  dictoroB  actorana  de 
sederunt,  etiamsi  socii  dictae  Incorporadonis  fieri  aoa  vulueKiuft  : 
emnia  quae  jura  priyflegiaque  per  has  praeaentea  exd|nuBlnr  e4  le- 
aerrantor,  qaaeunque  re  in  hac  content,  in  contrarium  naBa 
ebataate.    Et  a  woa,  pro  nobis,  haeredibas  et  uuccieasoribia 
tris,  damns  et  concediBDus  pedtoribus,  iUiaque  peraoiua  qui 
componont,  vd  postea  dietaaa  Sodelatem  component,  plenaaii 
teatatem  et  auctoritatem,  ad  eonan  generales  eouTSuloa 
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d»  fifowi  IB  tempoB  eoogragaios,  cMsCitiieiidi,  onliaaiidi,  01 
fiuaendi  tales  eft  tot  leges  primtas,  constitationee,  consuetudiiiee  el 
edieta,  quae  illi  Tel  majorpan  Ulonim  pro  temporo  cotigregalarvih 
pro  meliere  adminwtiali<me  et  ordine  renmi  et  pecuniamm  depo* 
iharani  dictae  Sodetatia,  attentionamqiie  patrimonialiiiin  gnbema- 
tHNie  prqxria  et  neoeaearia  jodicabimty  dictaaqne  leges  priTataa,  con- 
slitalioiiesy  coMnetadines  et  edicts,  ullasye  earam»  nmtandi  aat 
abrogandi,  nt  dictae  Sodetati  yel  majoii  parti  iUonim  tanc  prae- 
aentivm  necessarinm  esse  Tidebitnr;  onmes  qiias  leges  primtssy 
couslitiitiones,  consnetadines  et  edicta  uti  praedidtiir  iadenda  de- 
bita  obserraiida  et  tenenda  yohmms :  Providbn.  semper,  quod 
eadem  legtbos  regni  non  adversaTd  contnria  enuit,  tatibosque 
legibaa  priTatis  et  ordinadonibiis  ad  Jadiciom  CorisB  Sesstonis  re- 
oognitionem  summatim,  ad  applicationem  idliiis  personae  interease 
haben.  semper  snbjectis.  £t  ulterius,  iios»  ex  gratia  nostra 
spedaliy  certa  scieiitia»  et  proprio  motn,  dsdimus  et  comfirma- 
viMUS,  tenoreqae  praesentiumy  pro  nobis,  haeredibus  et  saccesso- 
ribus  noetris,  damns  et  confirmamns,  dictae  Societati,  omnia  bona, 
anmmas  pecnniae,  jnra,  foenera,  proficna,  beneficia,secnritates,  com- 
moda,  potestates,  privilegia,  aliaque  negotia  et  res  qnaecnnque,  per 
dictam  Societatem,  vel  per  nllos  ejnsdem  sodos,  pro  nsn  et  commodo 
ejusdem  hactenns  liabita,Tecepta»  fracta,  ezerdta,  intitolala,  facta  rel 
•eta:  Tenknda  etHABEVDA^recipienda,  peicipienda,6zequendaet 
fruenda,  oMniaetaingala  dicta  praemissanhinio  supra  mentionata, 
per  iUos  eonunqne  snooessorBs,  dietamqae  Societatem  in  peipe- 
tinan,  et  in  modo  lam  ample  et  benefice,  ad  omnes  intentas  et  pro- 
posita,  qoam  dicta  Sodetas,  nllnsve  ejnsdem  sodas,  pro  nsn  et  be- 
aefido  qnsdem  antehac  eadem  tennerant,  firniti  fiiernnt,  et  exercne- 
mnt :  Et  mos,  {nto  nobis,  baeredibns  et  snoceasoribns  nostris,  de- 
danunns,  nt  haec  praesens  carta  aostm  in  omnibns  et  per  omni% 
fiima,  valida,  atqne  in  lege  efficax  existat,  secnndnm  yemm  inten- 
tum  ac  intellectnm  ejnsdem,  ntqne  acdpiatnr,  interpretetnr  et  in- 
telligatnr  in  sensn  maxime  foyorabili  atqne  benefice,  ad  snmmam 
utifitatem  dictae  Sodetads  nlla  mala  recitatione,  defectn,  incertita- 
dine  sen  imperfectione  in  bis  praesentibns  non  obstante :  £t  nos, 
pro  nebisnet  ipsis,  baeredibns  et  sncoessoribns  nostris,  pacti  s«- 
mns,  concedimns  et  conyenimns,  cnm  dicta  Sodetate  et  Corpora- 
-ikme  sen  Corpore  politico  eonimqne  snccessoribns,  nos,  baeredes 
sioatros  et  saeceesores,  a  tempore  in  tempos,  omnibnsqne  tempo- 
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Tibii0liit«i%addieta  Cwporis  corpoiti  wi  y  iiitaii, 
eeseorun  huiiiOe  rogatmn  et  petitioiiem>  illb 
cMinm  omnia  taliB  ulterioim  el  alia  prhrilegia, 
negocia  ad  bane  noBtrem  oonoeMioiieiiiy  Mcandam 
et  ialeUeclam  haran  pnMentnmi  efficaeioreni  feddendiB,  qaaai 
sea  iDe  de  jure  oonoe^ere  peesaimn  r^  paConnty  et  qaas  Carparia 
corporali  Tel  politici  jaiis  peiitie  pro  tempore  ezialeB.jialB  pnipa- 
nentiir  etexGogitabuntor,  et  qaae  a  Aoatrani  Tel  haeiedaaiet— &■ 
oesBoram  noetromni  Doamio  Advocate  vel  SolKitatafeGeiieBA  m 
Scotia  approbata  erant.  Im  cujxjs  kbi  TEarncoKiuM,  SifpAna 
ttoelmn  per  UmoniB  tiactatiuB  eastodiend.  et  in  SeotiaTioe  et  loee 
Magni  Sigilli  ejnsd*  atend.  ordinat.  praesaatibBa  appeadi  aMadavi- 
mas.  Apud  Aalam  neBtvanapad  Sl«  JaaaeB^Sy  yigtamo  qosaa  dit 
menria  JaoMVii,  enno  Domini  mlDcaiiuo  eep€m|^eBieHmo  noangaH-' 
mo  septimo^  regniqiie  nostri  aano  trigeamo  aepcimou 

Per  signatiiram  manu  S.  IX  fl*  Regn  mpfaBcnpL 

Sealed  at  Edinburgh,  the  twen-  Written  to  die  Sed,  and  re- 

ty-third   day    of    February,  gistered  tbe  SOtb  day  of 

One  tbousand  seven  hundred  February  1797. 

and  ninety-seven.  Thos.  Millkk,  StAL 

Chas.  Gordon,  DepL  £.80  Scots. 

AT.  A— The  ad  of  wNleraot  10th  March  1772  flppmatB  the 
aoHdtofa  anaaaBy  to  choose  eigki  of  their  mmber  to  ha  anaaaa- 
toiBef  intrant  flgenta  and  eoKcitorv  for  tbe  year  then  ensBiag.  The 
ittHaiit  IB  to  apply  to  the  Cowrt  by  petitimi  for  a  ramk  to  fhaae 
enuoiaatorB*  He  moBt  be  twenty "One  yeaia  of  age  at  least ;  mid 
the  report  indoiaed  on  Mb  petition  maBl  be  eabacrihed  by  at  Ibmi 
Jhe  of  ihoBe  who  have  examined  faim ;  dae  atteatiafi  bemg  had  to 
hiB  aroral  dharacter,  as  Wefl  at  to  his  knowledge  of  te  baaiaeaa  of 
an  agent. 


No.X. 
nouLATiaiis  worn  MBsameaRa  at  arms^  lOrv  marcr  1772. 


L  That  all  meBsengen  presently  in  ofice  shall,  oa  or 
the  6th  day  of  May  aaxt  17712,  deUver  into  the  Lyoa-dartL*  at 
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Edimtargfa,  n  natifietdoa  in  vmitxag  whan  di^y  reade ;  va4  that 
bereaftiT)  Mbre  ttoy  mcMeager  changes  lufe  dmnicH,  he  shall  he 
bsand  to  deliyer  intolbe  lyon-ckric,  a  like  netiftcation  of  the  place 
te  fdkMk  he  is  to  reaaove,  which  noftifieatioii  iMl  he  raoorded  by 
the  Ly<m-d»tk  s^miis  ;  and  each  messenger  faiEng  to  give  iMHifi- 
cation,  as  aforesaid,  shril  be  liable  in  a  penalty  of  £.8  8teiihig, 
ti^ien  each  tnmsgressiovi. 

As  greater  does  hare,  by  long  usage,  been  paid  at  the  entry  of 
a  messenger  resident  in  Edinburgh,  than  elsewhere,  each  messen- 
ger resident  elsewhere  shall  be  likewise  bound  to  pay  op  the  dif- 
ference of  liieBe  dues,  befbue  he  removes  his  domicil  to  £dinbnrgh. 

II.  That  no  messenger  shall  refuse  to  serve  any  of  ike  lieges,  in 
tfie  way  of  his  office,  npon  their  reasonable  expenses,  either  from 
respect  of  persons,  or  other  frivolous  excuses,  as  they  shall  be  an- 
crWerable  in  any  conrt  competent. 

in.  That  when  ^ligence  of  any  kind  is  tiansmitted  firom  one 
place  to  another,  to  any  messenger,  in  order  to  be  executed,  sucli 
Boessenger  shaR  be  obliged,  within  three  posts  at  farthest,  after  re- 
mving  said  ffihgence,  to  acknowledge  to  his  employer  the  receipt 
thereof;  and  any  messenger  neglecting  to  acknowledge  the  receipt 
of  diKgence  so  transmitted  and  received  by  Um,  and  fidling  or  de- 
laying at  the  same  time  to  execute  such  diligence,  shall,  upon  con- 
action,  be  fined  in  the  sum  of  £.2  Sterling,  for  each  offence,  toHes 

IT.  That  no  messengei-,  in  executing  diligence  of  any  kind,  shaB 
exact,  talce  or  receive,  on  his  ovm  account,  from  die  person  against 
ifvhom  such  ^ligence  is  executed,  or  meant  to  be  executed,  any 
fineuB  whatsoever,  under  any  name  or  pretext  whatsoever,  as  he  shall 
i»e  answersftyle  in  any  court  competent. 

y.  Thai  no  messenger,  ^fj  himself,  or  odiers  commissioned  by 
Inm,  for  his  use  and  behoof,  in  whole  or  in  port,  fiSiall,  upon  exe- 
etrtion  t>f  any  poin<fing,  and  the  goods  poinded  exposed  to  sale,  by 
the  treditor  to  whom  they  have  been  atl^dged,  become  the  pur- 
chaser thereof,  under  the  paid  of  deprivation. 

VT.  Tfiat  tro  messenger  shall  be  a  menial  servant  to  any  particu- 
lar mafifter,  itering  the  time  he  continues  in  office,  under  the  pain 
of  deprivation. 

VII.  That  in  every  execute,  where  a  messenger  is  bound  by 
law  to  affix  a  copy,  he  shall  be  nowise  aiding  or  assisting,  or  other- 
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wme  tumwiy  to  tlie  tridBy  dgwn»  orodienrifle  dnfiiring  the  copy 
•0  lAzedy  as  he  shall  be  answerable  in  any  oomt  eon^etenL 

VIII.  That  instead  of  the  penwmal  compeamioe  fonasriy  en- 
joyed at  each  of  the  two  bead-oonrts,  whidi  the  Lord  Lyon  is  by 
statate  appointed  to  bold  at  Edinbnigfa,  each  measeoger  ihsD  be 
obliged  annoally,  twenty  days  at  least  before  die  Gtli  day  of  May, 
to  transmit,  and  cause  to  be  delirered  to  the  L3ron-clerk,  at  Efin- 
bnighy  a  dedaration  mentioning  whether  his  cantjonm  are  dead  or 
alive,  and  if  alive,  where  they  rende,  which  dedantion  slmU  be  re- 
oorded  by  the  Lyon-derk  gratis  ;  and  any  messenger,  foifing  to 
tnosmit  and  deliyer  annually  a  declaration,  as  aforesaid,  shall  be 
liable  in  a  penalty  of  £.2  for  eadi  tranagiession. 

IX.  That  np<m  notice  of  the  death  or  bankruptcy  of  amy  of  the 
caotioneri  boond  for  any  messenger,  for  the  foithfol  dischaiye  of 
his  office,  notified  by  a  notary-pnblic  and  witnesses,  undo-  the  fonn 
of  instrunent,  personaDy,  or  at  his  dwelling-place,  the  mease^gci^ 
to  whom  snch  notice  is  given,  having  residence  be-eooth  the  imr 
Tay,  shall,  within  twenty  days  after  snch  notice,  if  boHMxth  Tsy, 
and  be-sotttb  the  Frith  of  Cromarty,  within  thirty  days,  and  if  re- 
siding be-north  the  said  Frith  of  Cromarty,  within  fifty  days  after 
snch  notice,  be  obliged,  on  his  own  expense,  to  renew  hia  bond  of 
caationry,  and  to  find  one  or  more  responsible  persons 
for  him,  and  to  deliver  into  the  Lyon-derk  snch  bond  of 
containing  all  proper  and  necessary  danses,  and  dnly  esecoted;  at 
leceivmg  whereof,  the  Lyon-cleik  shdl  be  entitled  to  a  foe  of  two 
shillings  and  sixpence  Sterling ;  and  in  case  of  his  foflore,  or 
gleet  to  lodge  snch  new  bond  of  caationry  within  the  time 
bed,  or  within  fifteen  days  after  calling  the  complaint  in  ooart»  he 
shall,  by  sentence  of  the  Lyon^coart,  be  sospended  from  the  exier> 
dse  of  his  office  as  a  messenger ;  and  if,  from  thenceforth,  mtfl 
he  is  replaced  in  said  office,  by  order  of  the  Lyon-oooi^  he  afaall 
take  upon  hini  to  officiate  as  a  messenger,  in  any  bnadi  of  the 
doty  of  that  office^  he  shall,  for  every  snch  offimoe,  Mot  £.10 
Sterling. 

X.  That  when  sentence  of  suspension  or  deprivation  shnD  be 
praioanced  by  the  Lyon-coort,  against  any  messenger,  die  aaone 
shall  be  placarded  npon  the  maiket-cross  of  the  head-bmf^  of  the 
eoimty  within  wfaidi  snch  messenger  does  reside,  and  pvodnined 
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at  the  dmrch-door  of  the  paiuh  witliia  wUcfa  he  reaideey  al  die- 
mAmg  the  forenoon  congngstioit,  and  a  copy  affixed  iipoa  the 
chnreb-dooT)  and  also  adyertiaed  in  two  al  kaat  of  the  Edinbingh 
pablic  newipapen ;  all  which  pnUicatioiis  ahall  be  made  at  least 
thirtf  days  before  the  time  appointed^  when  the  sentenoe  of  de- 
privation or  anspenfidon  is  to  take  place ;  and  that  from  and  after 
the  time  appointed  for  such  sentence  to  take  place,  the  messenger 
80  raspended  or  deprived  shall  not  jneaome  to  act  as  a  messenger 
in  any  respect,  and  ahall  be  liaUe  in  a  penalty  of  £.10  Steiling  for 
each  tranagresaion. 

XI.  That  the  meesengeia  now  eziating  in  office  ahall  be  booad 
and  obliged,  ^thin  the  space  of  four  montha  from  and  after  the 
6th  day  of  May  1772,  when  these  regnlationa  are  to  take  place,  to 
renew  their  bonds  of  cantionry,  in  the  tenns  they  were  formerly  in 
use  to  be  granted,  with  this  only  difference,  that  inatead  of  the  old 
regdations  to  which  Uieir  former  bonds  of  cantionry  refiored^  the 
new  bond  of  cantionry  shall  have  a  special  reference  to  these  new 
regnlations,  to  the  observance  of  which,  they  and  their  said  can- 
tionen  shall  be  bound,  conjunctly  and  sererally,  under  the  several 
penalties  annexed  to  each  regulation.  The  dues  of  renewing  each 
bond,  in  manner  aforesaid,  to  be  only  two  shillingB  and  ■iirpiyw?^ 
Steriing,  exclusive  of  the  price  of  the  stamped  paper. 

XIL  That  before  executing  letters  of  lawborrows,  the  party's 
oath  shall  be  faithfully  taken,  according  to  the  will  of  the  letten ; 
and  the  execution  ahall  bear  said  oath  to  have  been  taken ;  and 
any  messenger  convicted  of  executing  such  lettera,  before  the  part/a 
oath  is  taken,  shall  be  Eahle  in  a  penalty  of  &A  Sterling,  upon  eadh 
tranagresrion. 

Xin.  That  each  messenger,  according  to  former  usage  and  cna- 

toms,  shall  be  bound  to  pay  the  Lord  Lyon,  or  his  depute,  taeA 

their  saccesson  in  office,  or  to  the  collector  to  be  appdnSed  by 

them  at  the  two  head-courts  here  in  Edinbmgh,  viz.  The  Mk  bf 

May  and  the  6th  of  November,  by  equal  portions,  the  sum  of  tea 

merka  Scots ;  and  further,  at  the  same  head-courts,  to  pay  the  ae- 

mstomed  dues  to  the  derk  of  court,  viz.  Five  ahiDings  and  deven- 

pence  Sterling,  by  each  messenger  within  the  shire  of  Edinbuigh, 

and  six  shillings  and  fourpence  Sterling,  by  every  oUier  messenger 

without  said  county  ;  and  that  in  case  of  their  fieuhire  or  neglect  to 
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flMke  r«gakr  ami  pmctaai  pAyncBt  ctf  nid  auaHy  at  one  or 
«f  the  two  haadnxmitB  above  mentioBedy  they  lUi,  heakki  pay- 
ment of  nid  finest  be  liable  in  full  ooala  of  proceaay  to  be  farai^|ht 
before  any  eompemt  conrty  in  ame  of  the  Lyon  and  fab  dipaie» 
fior  themaebreB,  and  for  behoof  of  the  deik  of  the  Lyaa-eoart^  for 
payment  of  wfaaierer  anear  of  those  amraal  doea  hate  beaa  in- 
cnned,  and  Bhall  be  fonnd  nsting  owing;  which  ooala  of  ptuuMB 
ahatt  admit  of  no  nodifioation. 

XIV.  Measengen  ahaH  eontinne  to  be  anawerable  in  any  eomt 
competent,  for  all  offences  or  breaches  of  dnty,  beaides  thoae  apa- 
cfony  pfOTided  agabat  by  the  pieoediag  legnkitioBa ;  and  aoddif 
contained  in  the  preceding  raguktioaa  afaidl  prejudice  the  jarafie- 
tion  <tf  any  oooit  eompeaent  to  take  oogniaance  of  aoch  oflentea. 

XV.  Tlie  Lord  Lyon  shall  cause  print  theee  rcguiatiaua,  and 
tianamit  copies  to  every  aheriff-clerk  in  Scotland,  to  ba  aiixed  by 
them  in  ^eir  respective  aheriff-coarH,  for  pnblicatioB  to  ail 
cemed.  (Signed)        Ro.  Dundas,  /.  P.  D. 
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\%A  Jtme  1819. 

ACT  OF  SSPSaUNT  CONCKEKIHa  TH£  FOOa*S  BOIX. 

WHSBiL4a»  by  the  45th  act  of  the  second  IVurliament  of  Jaattt  L 
hi  tli9  year  1424^  a  provision  i«  made  for  8{^oiating  advocatei  to 
assbt  indigent  persons,  who  cannot  afford  the  expenae 
ting  their  jnat  claims  in  oonrta  of  kw.  And  whereas  acti  of 
denint  oonceniii^  the  poor's  roll  were  paaaed  on  20th  Noveauhor 
16(»6^  9th  June  1710,  16th  Jnne  1742,  10th  Angnst  178\ 
Ulih  July  1800:  Aad  whereas  the  poors  roUbaa  of  bte  yean 
opeased  in  number  in  a  proportion  graater  than  the  drcamataacce^ 
of  the  timea  eeem  to  waonnt ;  whereby  there  ia  reason  to  bc£ev«, 
that  nany  persons  have  got  upon  the  poor's  roll  who  are  not 
per  objects  for  it,  and  have  thereby  obtained  a  great  advantage 
their  advemaiies,  some  of  whom  are  often  in  dicomatanom  bale 
better  than  themaalvBas  Ajid  whereas  it  is  therefore  expedient  dm 
provisions  should  be  made,  which,  while  they  secure  the  benefit  erf 
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the  pmft*B  tM  to  ^mn  wlw  really  deserre  ii,  nay,  at  the  same 
thm^etdadB  tboae  who  are  not  proper  olyects. 
Thenfbre  the  Lord*  eedun,— * 

Ima,  That  the  Faculty  cf  Adfoeatea^  aocdidiiig  to  dMir  proaant 
pradiea,  aball  appoint  aix  of  their  amnher  aannaHy  to  beadvocataa 
for  the  podr ;  and  that  the  Writers  to  the  Sigast,  and  aho  tka 
agents  or  soUdtorB,  shall  each  nomiaate,  in  the  toonth  of  Deeem-* 
ber  aamSkyf  aaat  pieaeat,  fowr  of  their  immber  nspeetiTelyto  be 
writets  and  agenta  for  the  poor ;  and  shall  aiMiwdiatdy  after  sack 
nimikiBlioa  give  into  the  aenior  dark  of  each  Dmsioa  a  list  of  the 
penoos  s6  appelated ;  wliieh  list  k  to  be  eateved  in  theheeiosef 
aadenunt. 

Sd^  That  DO  penen  ahall  be  eaititled  to  the  heaeiit  of  the  pdor*a 
rall^  naleea  he  AaM.  prodaee  a  oertificate  ander  the  hands  of  the 
minister  and  two  eldeie  of  the  parish  where  each  poor  peraen  re- 
aadpfi  aatthig  forth  his  or  her  dveamslaaeaay  aceoidiag  to  afonna- 
la  hemto  aaaesed. 

SHoj  That  if  tlia  partye  htehh  adiaita  of  it,  he  or  ahe  ikall  a^ 
pear  personally  before  the  ministsr  and  dders»  to  he  exananed  as 
ta  die  facta  leyuied  by  said  fenaola ;  add  the  minister  and  e&deia 
shall  then  certify  how  fiir  the  atateaiaatgiren  by  the  party  conaists 
with  their  earn  fioper  knowiadge,  er  thai  of  nay  one  of  theni»  or 
whether  its  crectit  resu  aolefty  on  the  statement  of  the  qiplicaat) 
in  which  case  they  ahaH  certify  whether  he  or  ahe  be  of  good  dmr 
racter,  and  worthy  of  credit* 

Atoi,  That  tea  days  pnwiouaintiiiMt^n  shall  he  given  to  the  ad' 
▼esse  party  of  the  time  aad  place  fixed  for  asakiilg  the  said  deda* 
r«tioA  er  statement  before  the  miiuster  and  eldem;  of  which  inti-* 
madan  efidenee  must  be  prodnoed  to  the  minister  tadar  the  hand 
of  a  notary^fdbfie,  mesaenger  at  arms,  sheriff  or  towa  affioer,  or 
other  officer  of  the  law. 

54o,  That  said  declatatiim  of  the  party,  and  oortifiicate  of  the 
miniater  and  elders,  with  the  certificate  of  intimation  to  the  ^* 
▼otae  party,  shall  be  the  warrant  for  a  petition  to  the  Coart  for 
the  benefit  of  the  poor's  roU;  which  petitioa  aead  he  fan  wntiag 
otily,  aa  at  pi'aaeut,  aad  shall  be  hoiad  only  t»  the  IVeddant  of  the 
Division ;  and  to  the  copy  ao  boxdi  shall  he  ^ipeodad  l^.cepy  of 
the-  dedaralioB  of  the  party  and  certiicateby  the  tniaseter  and  el* 
derm. 
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Tfm  on  Dumag  tk»  petitKHn,  if  the  dbw  nnfmmktM  1mh« 
compfied  with,  the  Court  shill  ptoiHwmce  an  ntflrio 
ing  intimation  in  the  minnte-booky  and  on  dbe  walb  ftr  Urn  dmp; 
afiter  fhe  expiration  of  which  period,  the  petilioa  ilnJl  be 
moved  by  the  Lotd  Prasidenty  and  shall  be  ranitiCed,  as  at 
to  the  fanvyen  and  agents  for  the  poor,  to  raport  wjicilhu  the  pe- 
titiooer  has  %probabiiii  caum  UtigandL 

6to,  That  beaides  ooandering  the  eamu  Htigmmdij  tlie 
and  agents,  to  whoaa  the  remit  is  made,  shall  Imr  aB 
vdiich  may  be  offered  by  the  adTene  party,  to  the  tralk  of  dn 
statements  contamed  in  the  dedaratiott  and  ccftiieate  of  pweity, 
and  shsJl  be  entitled  to  demand  further  oTidence,  in  regard  to  asf 
partaGolar  they  may  require  to  be  farther  proved,  and  mpnrttJMni 
on  to  the  Coort,  in  the  same  manner,  and  widi  die  Mune  powas 
as  they  at  present  report  on  the  prababUu  eamta  Utigamdi, 

7may  That  if  the  Conrt  ehall  find  the  petitioaen  endtled  lo  the 
benefit  of  the  poor's  roll,  the  oonnsel  and  agent  who  shall  hafe 
nmde  lk  report  shidl  be  appoiniied  to  ooodnct  the 
cause,  and  shall  continue  to  do  so  till  its  oondusioiiy  or  as 
the  petitioner  remains  on  the  poor's  roll»  notwittHtaadiag  they  any 
have  ceased  to  be  advocates  and  agents  for  the  poor. 

8eo,  That  no  wamnt  for  the  benefit  of  die  poor  a  vail  shall  m- 
BMUn  in  force  for  a  longer  period  than  two  yeare  froas  ita  dsto  ; 
and,  if  an  appiication  shall  be  made  for  renewing  it*  sac^  ■Pp'*^** 
tion  riiall  be  made  by  note  to  the  Lord  President  of  tha  Dii«ion» 
sad  ehall  be  sccompamed  by  a  report  from  the  oouaaal  in  thai 
stating,  u^eiher  it  appears  to  him  or  them,  that  the  petitaoaer 
still  9Lprob<Mli9  eauta  UHgamii  ;  and  giving  a  concise  detafl  of 
die  steps  which  have  been  taken  for  bringing  the  prooeas  toa< 
dusion,  and  the  cause  which  appears  to  have  prevanled  a£eal 
termination ;  which  note  shall  be  duly  intimated  to  the  igeat 
the  adverM  party  in  common  form,  before  boxing  it  to  the  Lrfiad 
Pkvsident. 

9fio,  That  on  or  before  the  sixth  sederunt  day  of  sadt  Windber 
Searion,  the  advocates  and  agents  for  the  poor  shall  boK  arepoKt, 
to  the  Loid  President  of  each  Division,  of  the  actual  state  cf  the 
poor's  roll  of  that  Division ;  die  number  and  namea  of  the 
then  enjoying  die  benefit  of  it,  with  ths  dates  of  their  several 
rsnts  of  admission  or  renewal,  and  any  special  matter  relaSiiig  to 


tlmtnil  guuiMtUiff  aBtoany  pvtieiUilr  cne^  wUob  Aay  mif  Aink 
^  Court  ong^t  to  Iomw. 

lOmo,  That,  in  like  manner,  the  Principal  Clerks  of  each  Divi- 
dkoi  dbaSy  aft  ot  bitifeve  the  tAxA  aedoiusC'  4iff  ol  eadi  Winter  Ses- 
mon,  mak»  «p  mA  rapert  to  the  Letd  President  of  each  Divisioif, 
aa  abstract  of  the  number  of  applieations  which  may  have  heeh 
presented  for  the  hene^t  of  the  peor^i  roU  dttrki^di^  yeav  pipotcf- 
iHg^  irflh  A»  iMtottOif  hi  whkb  disy  lMi9»  baaa-i^>«^ 

llfM9,  Thrt  wiM  ibe  Coon  AaA  feitiil «  petkian  «» tie  advo- 
isatei  and  agetttn  fsr  fte  poor  to  oomMe/y  Md  vtpift  ea  the  ^Muto 
Utiffondiy  aa  abore,  it  ahatt  be  the  da«y  of  the  writer  ti^tho  mgAeU 
or  agent  named  itt  the  learit^  toprocnre  from  the  petitioaoTy  or  his 
toiacgflgimty  ^HnmalhiB'  a» t»  tho  CTcaiastaaite»  of  ^  fase,  and 
^  diaw  iq>  a  Ml  memorial  thereof,  and  tey  tbe  fleano  before  Ae  ad- 
Tocates  and  agenta  naiBied  k»  the  UMait,  IbreaaMiaig  them  M^ttake 
their  reyort ;  aft^  il  fkviber  e^deaeo  jftmffJmtBiJma  appear  to  be 
neeessary,  eiA^aatoihe  povertyof  Aepetitioaiit,  or'cWtaaimudceB 
of  ikie  caee,  such  ag^rt  fAM  direct  ami  asaiil  tho  peiitioMr  iti  pro- 
ciBnng  tno  same. 

12mo,  That  the  names  of  the  adtroeaiMi  and  agawii  to  wianti 
saeh  eanee  is  rmilteti^  shaM  be  iaaiked.oiiitliaaiai^of  tha  sum- 
^noaa  or  diafences)  w  letters  of  adyacathm  aa  ■aapensHMi,-  mt  oki 
the  back  cimerf  subsequent  paper  giaen  aaliv  that  paiiy  ht  tfaie 
caose ;  and  no  effrohnent  shaO  be  andls  exeept  by  the  agent  ap- 
pointed as  above^  nor  in  the  name  of  any  advocate  except  of  the 
coimsel  so  appoiatwl,  and  the  word  '  Poor*  ^taSi  be  preffaeed  to 
the  name  of  the  said  party  on  erery  paper  ghren  inta  Court. 

ISfto,  That  no  other  advocate  or  agent  than  those  i^ypOfaitM 
its  above  shall  be  employed;  or  alhyw  their  namea  to  be  naetf  hi 
any'  stage  of  the  csoae,  mdess  on  appBcatfon  to  ike  Ixad  OhR- 
nary  or  the  Conrt,  by  a  note  to  bo  signed  By  iher  advocate  and 
agent  already  appointed,  the  assistance  of  one  of  the-  odier  airo- 
catCB  or  writers  for  the  poorshaD  be  specially  anl^rised ;  m  which 
case,  those  first  appointed,  and  those- ao^atMed^  shall  dtengafteraftt 
cdnfokictly  in  the  cause. 

14fti,  That  in  case  of  neglect  or  fiulnre  in  any  of  the  partica- 

lara  above  specified,  the  Coort,  on  the  application  of  the  adverse 

party,  shall  open  np  and  set  aside  the  previous  proceedings  in  the 

canae,  and  deprive  Ae  party  of  the  benefit  of  the  Poor's  RoU»  or 

may  apply  such  other  -  remedy  as  the  circumstances  of  the  case 

may  require. 

c 


84  APFSHMX*  [no.  XI. 

FoMMOLAfiir  the  U9e  cf  Uie  Oergy^  mfiwmmg  Cmr^^a^tn 

efPcvertyy  brfcre  rrftmd  to* 

*  We«  the  vndenigBed  MiuMter  ttid  EUlan  of  the  pokb  «f 

<  do  henby  certify,  that  ea  the 

*  day  of  A  By  lending  at 

<  applyiog  for  the  benefit  of  the  Poor  e  Roll,  to  enable  hha  (or  her) 

<  to  cany  on  a  lawnniityahoiil  to  be  brought  (or  preaentfy  dyndr 

*  ing)  before  the  Govt  of  Semioaj  appeared  peoonaUy  bcfioi^  «, 

<  and  did  in  onr  presence  emit  the  following  statemeot  in  ngvd 
'  to  his  (or  her)  circuinstanees  and  situation.. 

<  That  he  (or  she)  »  yean  of  ige. 

'  That  he  (or  she)  is  unmairied  or  mairieds.  aa  the  case  maybe. 

<  That  he  (or  she)  has  nvadwr  of  chii&aa 
'  uder  such  an  age>  or  in  such  and  socfa  ciicanutanceB. 

*  That  he  (or  she)  has  resided  in  tins  paiish  €w  so  bag. 

<  That  he  (or  she)  is  possessed  of  such  and  sndi  propoty  (hen 

*  state  particularly  the  applicants  property  of  every  desa^lifla.) 

'  That  he  (or  she)  is  of  such  a  trade ;  in  wfaieh  his  (or  hei) 
'  earnings  amoont  to  so  nmch. 

<  That  he  (or  die)  has,  or  haa  not,  at  present,  any  o^erlaw^mt 
'  depending. before  this  or  any  other  court,  (or  if  the  appficant  hai 

<  any  other  law*snil^ thecase  shenld  be  jMf^fiwiifar^  menlioiMi/ 

Signed  by  the  applicant,  the  minisfer  and  the  eld<»«L 

The  minister  and  eldera  are  then  hereby  reqpured  to  add  whe- 
ther the  whoki  or  any,  and  what  part  of  the  for^;oi^  statesseas 
is  amsistent  with  their  own.  proper  knowledge^,  or  with  the  pro- 
per knowledge  of  any  one  of  them :  Or,  whe^ier  ita  credit  is  to 
depend  entirely  on  the  statement  of  the  applicant  himself;  or>  if 
the  case  admit  of  it,  they  may  add  any  other  oomjo  aekmtM  that 
ms^  occur  to  them* 

And  the  Lords  appoint  thb  act  to  be.  entered  in  the  boeka  of 
sedei^ttnt,  and  printed  and  published  in  the  usual  manner. 

(Signed)         C.  HoFE, /.P.  ». 
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No.  XU. 

A  LIST  OF  THB  LORDS  OF  SS5SION  FROM  THE  REVOLUTION  1689  TO 

12th  NOVEMBER  1825  INCLUSIVE. 


Date, 
1689,  KoT.  1. 


1693,  Not.  2a 


69%  Not.  28. 
693,  Dec.  19. 
693,  Dec.  29. 
694^  Dte.  14. 
696,  June  9. 
696,  June  26. 

698,  June  7. 

699,  Feb.  7. 
699»  Feb.  17. 
701,  July  25. 
703,  Jan.  12. 
704^  Jane  20. 
704i^  Not.  7. 
705,  Jan.  31. 
705,  June  28. 
705^  July  2a 
707,  Mar.  la 
707,  June  7. 
708^  June  1. 
709,  June  7. 

709,  June  10. 

710,  June  7. 

710,  Not.  B. 

711,  Not.  6. 

712,  Not.  7. 
712,  Not.  a 
714,  June  5. 


Name. 
Ja.  Dalrymflb,  Pms. 
Sir  John  Baird. 
Bir  Alexander  Swinion. 
Sir  Colin  Campbea 
Jama  Munay. 
Jamet  Dundu. 
Mr  John  Hamilton. 
Mr  DaTid  Home. 
Sir  John  Maitland. 
Sir  Robert  Sinclair. 
Sir  John  Lauder. 
William  Anstruther. 
Mr  Archibald  Hope. 
Mr  Jamet  Falconer. 
Robert  Hamilton. 
William  Douglas.     Exir. 
William  Johnstone.   £xtr. 
Patrick  Hume.  £!;r<r. 
William  Hamilton.    Exir. 
Sir  William  Hamilton. 
Archibald  Campbell.   Ex&, 
Mr  Jamea  Scougal. 
James  Douglas.     JExtr. 
Mr  Hsw  Dalrykplb,  Pres. 
Hugh  Campbell.    £xtr. 
Sir  John  Maxwell. 
Mr  Robert  Stewart. 
Mr  Roderick  Mackenzie. 
John  CampbelL     Extr, 
Sir  Alex.  Campbell- 
Adam  CockLum. 
Sir  Gilbert  Elfiot 
Sir  Alexander  OgilTy. 
Mr  James  Ereskine. 
Bir  John  Murray. 
Archibald  Campbell.   Extr. 
Mr  Dougal  Stewart. 
Sir  Francis  Grant. 
Sir  James  Mackenzie. 
Bir  DaTid  Ereskine. 
Sir  WUliam  Calderwood. 
John  Murray.     Exir. 
BIr  James  Hamilton. 
Mr  James  Elphinston 

c2 


ntk. 

Stair. 

Ncwbyth. 

Menington. 

Aberuchill. 

Fhiliphaugfa. 

Amiston. 

Halcraig. 

Croceng. 

RaTelrig. 

Stevenson. 

Pountainhall. 

Anstruther. 

Rankeillor. 

Phesdo. 

Presmennan. 

D.  of  Queensberry. 

EarlofAnnandale. 

I«rd  Polwartfa. 

D.  of  Hamilton. 

Whitelaw. 

Earlof  Argyle. 

Whitehill. 

D.of  Queensberry. 

Northberwick. 

Earl  of  Loudon. 

Pollock. 

Tillicutrie. 

Prestonhell. 

Duke  of  Argyle. 

Cesnock. 

Ormistonn. 

Minto. 

Forglen. 

Grange. 

Bowhill. 

Earl  of  Hay. 

Blairhall. 

Cullen. 

Royston. 

Dun. 

Pblton. 

Duke  of  Athole. 

Pencaitland. 

Coupar. 


Starenaon  fv 
D.  HmUcondL 
Pk^esmennan  d. 
D.  Queensberrydl 
Stair  d. 

Marehmont  pr. 
Newbytb  d. 
Mersiogton  d, 
Whitehill  d. 
D.  Argyle  dL 
Aberuchill  d, 
Whitelaw  d^ 
Phesdo  d. 
Halcraig  d. 
RankeiUor  d. 
Croceng  dL 
D.  Argyle  r. 
Tillicutrie  r. 
Philiphaugh  dL 
Prestonball  r. 
Lauderdale  dl 
Anstrotber  d. 
Queensberry  dl 
Blairhall  d. 
Bowhill  d. 
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Dote. 

1714^  Not.  2a 
1718,  June  & 

1781.  Mar.  7. 
I724v  June  4k 

1726,  June  4w 
1726k  Dec  29. 

1727,  June  10. 
1720,  July  1. 
1730,  June  5. 
1788,  Nov.  a 
^733,  NoY.  a 

1734,  Jul  J  11. 

1735,  Nov.  7. 
1737,  June  10. 
1737,  June  21. 
1744,  Nov.  2a 
1746,  Dec  19. 

1748,  SepL  10. 

1749,  June  a 

1751,  Feb.  86. 

1752,  Feb.  a 
1754,  Feb.  2. 
1754,  Feb.  15. 
1754^  Not.  14w 
1754^  Nov.  20. 

1754,  Not.  28. 

1755,  July  5. 
1755,  July  24. 

1755,  July  31. 

1756,  Dec  18. 
769,  Juno  14 
r60»  June  14. 

1761.  Mer.  6. 
1761,  June  1& 
1768,  June  16. 
1764^  June  14. 
1764^  July  a 
1764k  July  4. 
1766,  Mar.  6. 

1766,  June  14. 

1767,  Feb.  18. 

1775,  Mar.  la 
1776k  Feb.  22. 

1776,  Dec  la 

1777,  July  10. 

1782,  Not.  14. 

1788,  Dec.  21. 
l783»Mar.  6. 
1784,  July  1. 
1786k  Mar.  4. 
1788k  Jan.  15. 

1789,  Jan.  17. 
1789,  Not.  12. 

1792,  June  7. 
L792,  Dec  21. 
I79a  Not.  14. 

1793,  Not.  15. 


Ni 

Sir  Andrew  Hume. 
Sir  Walter  Pringle. 
John  Hay.     Extr. 
Mr  Andrew  Fletcher. 
Sir  Gilbert  EUioL 
Mr  Hew  Dalrymple. 
Mr  Patrick  Campbell. 
Mr  John  Pringle 
Mr  Alexander  Fraser. 
Mr  PUiick  Grant. 
Mr  John  Sinclair. 
Alexander  X^esley. 
Sir  Jamea  Ferguason. 
Mr  Robert  Dundas. 
Mr  DuKCAN  Forms,  l^es. 
Mr  Charle«  Ereskioc 
Mr  Patrick  Boyks. 
Mr  Rob.  Dumoas,  Pres. 
Mr  James  Grabame. 
Mr  George  Sinclair. 
Mr  Henry  Home 
Mr  Rob.  C&aigke,  Pres. 
Mr  Alexander  Boswell. 
Mr  William  Grant. 
Mr  Robert  Pringle 
Mr  Thomas  Hay. 
Mr  Andrew  MacdowaL 
Mr  Peter  Weddeibom. 
Mr  George  Carre. 
Mr  George  Brown. 
Mr  Andrew  Pdngle. 
Mr  Rob.  Dcnoas,  Pres. 
Mr  James  Veitcb. 
Mr  James  Ereskine. 
Mr  John  CampbelL 
Mr  James  Ferguaon. 
Mr  Frands  Giffden. 
Mr  Robert  Bruce 
Sir  DaTid  Dalrymple. 
Mr  Thomas  Miller. 
Mr  James  Burnett. 
Mr  Alexander  Lockhart. 
Mr  DaTid  Ross. 
Mr  Robert  Macqueen. 
Mr  DaTid  Dalrymple 
Mr  DaTid  Rae 
Mr  John  Swinton. 
Mr  Alexander  Muiray. 
Hon.  Mr  Alex.  Gordon. 
Mr  William  Naime. 
Sir  Thomas  Mxllbb,  Ptres. 
Mr  John  Maclaurin. 
Mr  I  LAY  Campbell,  Pines. 
Mr  Alexander  Abercromby, 
Mr  William  Craig. 
Mr  WiUiam  BaiUie 
Mr  DaTid  Smyth. 


T^A. 


NewfaalL 

M.  of  Tweeddale 

Milton. 

Minto.  Jast..Clk. 

Drummoie. 

Monaie 

Haining. 

Stndien. 

Elchica. 

Murkle 

Earl  of  LeTeo, 

Kilkerran. 

AmistoiL 

Culloden. 

Tinwald. 

Shewalun. 

Aroiston. 

Easdale 

Woodhan. 

Kaims. 

Glendcxck. 

Aucfainleck. 


Edgefield. 

Huntington. 

Bankton. 

ChesterfaalL 

Nisbet 

Coalstoun. 

Alemore 

Amiston. 

ElKock. 

Baijarg.    AIts. 

Stonefield. 

Pitfour. 

Gardenstoun. 

Kennet. 

Hailes. 

Barskiming,  J..C 

Monboddo^ 

CoTington. 

Ankenrille. 

Braxfield,  J.-Clk. 

WestfaalL 

EskgroTe 

'  Swinton. 

Henderland. 

RockTille 

Dunsinoan. 

Gleolee. 

Dreghorn. 

Succoth. 

Abercnimby. 

Craig. 

Polkemmet. 

MethTvn. 


Cnnock  r. 
fiunto  a. 
Annaadale^ 
FooasamlHll  dL 
CoUcB^ 


Pculcaitiswn  dL 
Km  imeignaiMe  & 
PdDodkd, 
Ptohan  dm 
Grai^  r. 
Ormisloua  dL 
KewfaaU^ 
NiHiUicrwick  e 
RoyrtoB  dL 

DMllUfmiO  ■• 

CuUodesi^ 

T 

Uimuied, 

ATUIStDBI  mi 

Donr. 
Eldacsd. 
LercB  dL 
Haimagd. 
Murkle  £ 


DruuBDCffe  ^ 

Chestcrfaall  d 

KilkemadL 

GI^Kiakk^ 

BaakioBSL 

Sieejitoo  4L 

TSnaULd. 

Edgefiddd. 

WooifiiaUdL 


Kisbcc^: 

Miatoid 
MihondL 

AkDoce  d. 


Filfiwrd. 
AnrhinlecV  <L 
CovngtoB.  <L 
Kaiaoea  <L 
Wc«than^ 


Gleolee  ar. 
GksileeSt. 
RockviOedL 
Hailes  dL 
EUiockdL 
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1795,  May  1& 

1796,  Mar.  11. 
Nov.  17. 

1797,  Feb.  7. 
1799,  May  16. 
— ^  June  21. 

July  11. 

1802,  Feb.  4. 
1804k  Dec  6. 

1805,  Nov.  14. 

1806,  Mar.  7. 

1808,  Nov.  16. 

1809,  May  17. 
181 1,  Feb.  28. 

Nov.  12. 


la 

ax 

1813;  Fd).  25. 

June  8. 

Nov.  2a 
1816,  Nov.  16. 
1819,  July  1. 

1822,  Feb.  2. 
Nov.  li. 

1823,  Nov.  21. 
1825;,  Jto.  li. 


Sir  WUliam  Miller,  Bart. 
Mr  Allan  Maconochie. 
Mr  Robert  Cullen. 
Mr  William  Honyman. 
Mr  W.  M*LeodBannatyne. 
Mr  Claud  Irvine  Boswell. 
Mr  Geoi^e  Ferguiaon. 
Mr  Alex.  FVaser  Tytler. 
Mr  Charles  Hope. 
Mr  William  Robertson. 
Mr  Charles  Hay  Newton. 
Mr  Robert  Blaik. 
Mt  Archibald  Campbell. 
Mr  David  Boyle. 
Miffhi  Hon.  Charles  Hope, 
Right  Hon.  David  Boyle, 
Mr  Robert  Craigie. 
Mr  David  Williamson  ) 
Robertson  Ewart.     ) 
Mr  Adam  Gillies. 
Mr  David  BAooypeiiny. 
Mr  David  Cathcait. 
Mr  David  Douglas. 
Mr  James  Wolfe  Murray. 
Mr  Alexander  Maconochie. 
Mr  William  Erskine. 
Mr  Joe.  Htmy  Mackcmic. 
BCr  John  Clerk. 
Mr  John  Hay  Poibet. 


i 


Tide. 

Glenlee. 

Meadowbank. 

Cullen. 

Armadale. 

Bannatyne. 

Balmuto. 

Hermand. 

Woodhouselee. 

Granton,  Ld.  J.  C. 

Robertson. 

Newton. 

Avonton,  Pr. 

Succoth. 

Boyle. 

GrarUoHf  Pr, 

Boyle,^  Ld.  J.  Ok 

Cnugie. 

Balgray. 

Gillies. 

Fitmilly. 

Alloway. 

RcstiMi. 

Cringletie. 

Meadowbank. 

Kinneder. 

Mackenaiw. 

Eldan. 

Medwyu. 


Henderland  dL 
Abercromby  d, 
Alvad 
Dreghorn  dL 
Swinton  d, 
Monboddo  dL 
Braxfield  d, 
Stonefidd  d, 
Eskgrove  d. 
Ankerville  d. 
Metibven  d, 
Sirl.Campbellr. 
Dunannan  r. 
Cullen  d, 
Blair  Fres.  d, 
Granton  J,  Cpr, 
Polkemmet  r. 

B«yU  |r. 

Newton  d. 
Woodhouselee  dL 
Armadale  r. 
CtaigdL 
Meadowbank  d, 
RestondL 
Balmuto  r. 
Kinneder  dL 
Bannatyne  r. 
Siiceochr. 
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DIVISION  or  THE  COURT  FROM  12tr  novrmbsr  1806  TO  12tb 

NOVEMBER  1825. 

FIRST  DIVISION. 


Date. 
180S»  Kov.  12. 


1809,  M«jr  17. 
181UNoy.  12. 


30, 


1812,  Mar.  II. 

1813,  June  8. 
Nov.  20. 

1816,  Not.  16. 

1819.  July  1. 

1822,  Feb.  2. 
Nov.  14. 

1823,  Nov.  21. 

1825,  Jan.  12. 
1*. 


Name. 
RigfatHon.  RoBE&T  Blaul 
8b  WUUam  Nairne,  Bart. 
Mr  Robert  Craig. 
Mr  William  Uonyman. 
Mr  W.  M<Leod  Bannatyne. 
Mr  Claud  Irvine  Boswell. 
Mr  Gtorg€  Fergmtmm, 
Mr  William  Praser  Tytler. 
Mr  Arcbibald  CampbeU. 
Bight  Htm,  Charlt$  Hope, 


MrD. 


Mr  Adam 

Mr  David  Cathcart. 
Mr  David  Douglas. 

Mr  James  Wolfe  Mutny. 


Mr  Alutmder 

Mr  William  Enkine. 

Mr  Jos.  Hcniy  Maekenae. 

JIfr  John  Clerk. 

Mr  Bobert  Crmgie. 
Mr  John  Heof  Forbee. 


T^fe. 

Prdmrnen. 

Avooton,  IVes. 

Dunsinnane. 

Ciaig. 

Annadale. 

Bannatyne. 

Balmuto. 

Hermand. 

Woodhouselee. 

SuCGOtfa. 

Dama^r, 

Graniom,  Pne. 

Bhir^iL 

Jtuufrtjfm 

lD«Ilma» 

nok^ 

BannatyM,  r.  to 

^^9m^f9» 

2d  DinsMMi. 

Alloway. 

Annadale,  r. 

Reston. 

Cx^l 

Criogletie. 

Beston,  r.  to  V 
Divisioa. 

MMowbmJL 

Onngkd^  r.  t0 
SdDinaoB. 

Kinneder. 

BabiBlDkr. 

Mai^ciiiiflL 

Kiaaedff.dL 

EUm. 

iUAmae^r,  ta 
ddDmsMB. 

Crmgie, 

ABowy,  r.  to  « 
DiviskML 

Mkdw^ 

SMSOoA^r. 

N.  B.  The  names  in  Italics  compose  tibe 
Fnirr  DinaON,  12th  November  1885, 

VIS. 

Right  Hon.  Charles  Hope  of  Grantoo,  Lord  FkoideBt 

George  Ferguson,  Esq.,  Lord  HermaiML 

Robert  Craigie,  Esq.,  Lord  Craigie. 

David  Robertson  Williamson  Ewait,  Esq.,  Loud  Balgnj. 

Permonent  OnuuBnetm 
Alexander  Maconochie^  Esq.,  liord  Meadowfaank. 
John  Clerk,  Esq.,  Lord  Eldin. 

Jrennanent  OrauMvy  on  me  BvBe^  jpc. 
Mia  Hay  Foi^ms,  Esq.,  Lord  Medwyn. 
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SECOND  DIVISION  FROM  12tH  NOVXMBER  1808  TO  12tH 

NOVEMBER  1825. 


Dote. 

1808,  Not.  12. 


1811,  Feb.  28. 
Nov.  12. 

la 


.-30. 


1812,  Mar.  11. 

1813,  Feb.  25. 
1816,  Nov.  16. 
1819,  July  1. 
1822,  Not.  21. 

1825^  Jan.  12. 


Rigbf  Hon.  CHA&LXaHOFE. 
Sir  Willum  Baillie. 
Sir  WiSum  MtBer,  Bart. 
Mr  Allan  Maconochie. 
Mr  Robert  Cullen. 
Mr  WiBam  BoberUtm. 
Mr  Charles  Hay  Newton. 
Mr  DaTid  Boyle. 
Bight  Hon,  David  Bo^, 
Mr  Robert  Craigie. 
Mr  Adam  Gillies 

Mr  Alex.  Fraser  Tytler. 

Mr  W.  M*Leod  Bannatyne. 

Mr  David  Monypenny, 
Mr  DaTid  Douglas. 
MrJanmt  Wolfe-Murr^. 
Mr  Jos,  Henry  Mackenzie. 

Mr  Dmtd  Cathcart* 


Titk. 
Grftnton,J.C.P^nei. 

Polkemmet. 

Gknlte. 

Meadowbank. 

Cullen. 

Robertson, 

Newton. 

Boyle. 

BoyU^,  Ok.  Bret 

Craigie. 

Gillies. 

WoodhouieliBe* 

Bannatyne. 

PitmSfy, 
Reston. 
Cringktie. 
Mackenzie. 


AOoway: 


Predecessors. 


CuUen,  d. 
OrantoHj  Pres. 
Polkenunet,  r. 
Newton,  dL 
Granton,  pro.  in 

1st  Division. 
Gillies,  r.  to  1st 

Division. 
Woodhouselee,  d. 
Meadowbank,  d. 
Reston,  d, 
Bannatyne,  r. 
Crai^e,  r.  to  Ist 

Division. 


N.  B.  Hie  names  in  Italics  compose  the 
Second  DiYinoN,  12th  November  1825, 

Right  Hon.  David  Boylb,  Lord  Juetice-aerk,  IPrf. 
Sir  WUliam  Miller,  Bart.,  Lord  Glenlee. 
William  Robertson^  Esq.,  Lord  Robertson. 
Rxibert  Craigie^  £eq.  Lord  Craigie. 
David  Monypenny,  Esq.,  Lord  Pttanilly. 

PermaneHi  Ordmaries. 
James  Wolfe  Murray,  Esq.,  Lord  Cringletie. 
Joe.  Henry  Mackenne,  Esq.,  Lord  Mackeniie. 
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AFPSNOtX*. 


[no.  xul 


No.  XUL*-. A  TABLE  of  the  NaoMs  of  aU  the  Puscval 
Marks  of  both  Inner  and  Outer  Hoiise»  front  1st  Januiy 

I.  DURIK8  OFHCE,  WmiMi 


NAMES  OF  PRIlfCIPAIr  CLEftKa 


IC8 

Mark. 


Fma  Dinsioir. 


\   Office 
Mark. 


Anora  Diraov. 


G.G. 


Ist  January  1695. 
Mr  George  Gibson. 


A.G. 


Mr  AUsxaadsGibMidf 
Bramlnllfc 


H.6. 


fd  June  1697. 
Mx  Janes  HamUton  of  Pen- 
rairiaad. 


G.H. 


Idem. 

Afterwsdi  of  DaiB) 
Ist  June  171^ 


B*G. 


lath  NoTflmber  1712. 
Mr  JflBiet  Robertson,  Advo- 


G.R. 


H.G. 


Idtfa  July  1719. 
Mr  ^Iliam  HaU  ei  WfaHe^     G.H. 
hall,  Advocate. 


H.G. 


29th  July  1726. 
Idem. 


G.H. 


P.G. 


ladi  December  174a 
Mr  James  Fringle,  Writer  to 
the  SigneC 


G.P. 


R.G. 


12th  June  177a 
Mr  Alex.  Robertson,  W.  8. 


O.R. 


R.C. 


16l!h  Jan«  1779. 
Idem. 


C.^. 


Idem. 


Umb. 


Mr  niooHitSbioBiW.S. 
ddiJolyH^ 


Idem. 


I4ff»- 


quhounofUWi*^**! 


G.C. 


W.C. 


W.B. 


2l8t  February  178a 
Mr  Charles  Gordon  of  3nid» 
Writer  to  the  Signet 


aa 


1 5th  November  180& 
Mr  James  Walk^  ^  XMTi 
Writer  to  the  Signet. 


cw. 


17th  May  1805. 
Idem. 


B.W. 


D.B. 


14fth  June  1817. 

Mr,  now  Sir  Robert  Dundas, 

Bart.  Writer  to  the  Signet. 


B.D. 


Idem. 


Ide» 


w.  & 

Idem. 
14ili  Hsy  18» 
King't  Cw*- 


Assistanuderk  and  Closet-Keeper  of 
this  office,— JToAn  Parker, 


At«istant  Clerk  and  aos5;Ke^ 
I       this  office, -7lfl5«£2t 


so.  KUI.[] 
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CusmMSfMad  DlBPDT£>CuiB&6  ov  Smuoatf  with  the  Office- 
1695  to  12th  November  1825  inclusive. 


General  BegUUr-Housey  up  Stairs, 


NAMES  OF  DEPUTE.CLERK& 


Oake 

Mark. 


G.H.B. 


G.B.B. 


G.H.R. 
G.ILH. 


H.G.iL 
H.G.K. 


G.P.K. 


Tom  DivtsiOM. 


litJuiMiy  160& 
William  Robertson. 


mmtmd 


2d  June  1797. 
Idem. 


15th  17ovember  1712. 
Idem. 


Ofllee  J 
Mark. 


G.G.W. 


G.H.W. 


15ch  July  1719. 
Idem. 

Ifith  February  1720. 
HuiM. 


29Ul  July  IZSfi. 

leth  February  1727. 
Alexander  y  *»***, 


13th  December  174a 
idem. 


G.ILW. 
G.R.G. 


G.H.O. 


H.G.G. 
H.G.R. 


G.p.a. 


SccOKD  DxvmoN. 


WnUam  Wikon. 


T«la^, 


1st  June  1715. 
lliaaiai  Gibeon. 


Idem. 


Idem. 

21st  February  1747. 
Alexander  Rosa. 


Iilaaw- 


G.R.K. 


12th  June  1776. 
Idem. 


G.R.R. 


Idem. 


1LC.D. 


leth  June  177a 
Idem. 
14di  June  178a 
Keith  Dunbar. 


B.aR. 


Idon. 


C.G.D. 
C.G.P. 


21st  Fetevftiy  178a 
Idem. 

17th  May  1799. 
John  JMnglcw 


Idlh  November  180a 
Xottn. 


I   lit 


itt«.«^ 


W.B.P. 


17tfa  May  180& 


C.G.R. 
C.G.R. 


Ca  W^aJL 


lidi  June  1817. 


^tmmm 


AasistattManliMd  OoaetKecl^or 


thta  office, — ThomoM  Bevendge.        «     Ihia  offiee,— Jofet  BdoaSrd. 


w.B.B. 


Idem. 

10th  December  1799. 
James  Rose. 


lufiODU 


B.D.R. 
B.D.W. 


Idem. 

21it  June  182L 
▲dam  WUsoo^ 


■«.>■ 


Asutant-CkA  and  Closet  Keepwr  of 
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£S0.  XIII. 


IL  MACKENZIE'S  OFFICE,  WmEmd^ 


NAMES  OF  PRINCIPAL  CJLERK& 


Office 
Ifaik. 


FkmsT  DnrmoN. 


Office 

Mark. 


MIL*  J* 


MK.J. 


MK«J* 


K.J. 


Ist  January  1695. 
Mr  John  Mackenae  of  Over- 
Crammond,   afterwavdi   of 
DdTtne. 


12th  Decesibcr  17ia 
Mr  Alex.  Mackenzie,  yoiing- 
er  of  Delvine,  W.S. 


19th  January  1727. 
IaSDI« 


28di  Jane  1738. 

Mr  WiUiam  Kirkpirtrick, 

AdTOcate. 


K.R. 


K.M&* 


O.MK. 


O.M. 


Mn.M. 


15Ui  Norember  176a 
loeDB* 


8tb  March  1776. 
Idem* 


J.  MX* 


J.MK« 


J.MK. 


J.K. 


Sirl 


Bir  Jamea  Juslioe 


Idem. 


R.K. 


Mr  DtefU  Boaaof 


I4ch  Norember  1777. 
Mr  Alexander  Orme,  W.S. 


lOlfa  December  I77a 
Idem. 

8d  Auguat  17S1. 
King's  Clerk. 


16th  June  1780. 
Mr  Samuel  Mitchdaon,  W.S. 


MK.K. 


MK.O. 


M.O. 


M.Mn. 


Mr  Jolm 


iiM.W.& 


Idem. 


Mr  Aleundcr 


Idem. 


i 


W.& 


P.M. 


IGthJanutiy  1791 
Bir  John  Pringle,  AdTOcata. 
7th  June  1799.  . 
King's  Clerk. 


M.P. 


P.M. 


IM  NofcndMr  ISO*. 
IdeoL 


M.P. 


Mr  Gofan 


moTBi  W.Sb 


H.M. 


14«h  May  1811. 

Bir  Da.  Htxme,  Advocate,  now 

Baron  Hume,  King's  Cleik. 


BSaH. 


H.Bx. 


5di  February  1818. 
Mr  RiA>ert  HamiltOD,  Ad?o- 


M.II. 


Idi 


;^ 


Ainstaat-Clerk  nd  Cloaet-Keepcr  of 
thb  office,.^ JoAn  •  Hay. 


AuiBtaot-CIerk  and 
^s  office, — Lama  dt 


NO.  XIII.] 


APF£NDTX, 


4d 


Gmeral  Eeyisier'Houiey  l^si  Floor. 


NAMES  OF  DEPUTE-CLERKS.                                   ( 

Office 

Mark. 

FiaiT  DtnfiON. 

Office 
Mark. 

Second  DnrmoK. 

M.J.& 
MJ.H. 

1st  January  1695. 
AlasEander  Stewart 
3d  Jnne  1699. 
IlMmaaHay. 

M.J.N. 
M.J.L. 

James  Neasmyth. 
7th  June  1707. 
George  Livingstpn. 

J*H*£L 

12th  December  17ia 
Idem. 

J.  M.  L. 

Idem. 

H.J.IL 

19th  January  1727. 
Idem. 

M.J.L. 

Idem. 

J.K.H. 
J.K.B. 

28tb  June  1738. 
Idem. 
6th  June  1746. 

J.K.L. 

J.K.W. 

J.K.K. 

Idem. 

16th  January  1745. 
John  White. 

5th  December  176a 
George  Kirkpatrick. 

K.R.B. 

15th  November  176a 
Idem. 

K.R.K. 

Idem. 

K.MK.B. 

8th  March  1776. 
Idem. 

K.MK.K 

Idem. 

MK.OB. 

14di  November  1777. 
Idem. 

MK.OK 

Idem. 

O.M.B. 

10th  December  177a 
Idem. 

O.M.K. 

Idem. 

ltf>M.  B. 

16th  June  1789. 
Idem. 

lit  August  1786. 
George  Bmce. 

M.  M.  K. 

Idem. 

ItfLP.B. 

16th  January  1794. 
.  Idem. 

M.P.K. 
M.  P.  M. 
M.P.M. 

Idem. 

8th  June  1796. 

I9lh  January  1802. 
Robert  Meniies. 

14th  Nomnber  1804. 
Idem. 

P.M.M. 

Idem. 

M.H.B. 

14tfa  May  1811. 
Idem. 

M.II.M. 

Idem. 

M»H.Bt 

14th  January  1884. 
TTiomaa  Bruce. 

M.H.M. 

Idem. 

^ 

Anbtant-CIetk  and  OoMt. Keeper  ol 
tliif  office,— Otof^c  Zim^. 

AssutanU  Clerk  and  Qoset. Keeper  of 
this  office,~-JafNe«  £f<^. 
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[no.  xm. 


IIL  D ALRYMPLF8  OFHCE;  E^  Emd  ^ 


NAMES  OP  PRINCIPAL  CLERKa 


Office 
Mark. 


Office 
Mule 


F^BfT  DnmoN. 


D.A. 


iK  JeniiAry  1685. 
Ifr  Jemcs  Dalrymple  of 
KeOioch,  King's  Clerk. 


A.]>. 


HrR6bat 

of  vnmoCy  AihoQAe. 


B.A. 


D.A. 


IScb  Febniary  1709. 
Mr  John  Dalrymple  younger 
of  KaUoch,  afterwards  Sir 
John  Dalrymple  of  Cou»- 
land,  Bart.,  lOng's  Clerk. 


A.D. 


I4ih 

Idem. 


1716. 


A.D. 


Mr  Robert 


ISch  July  1783. 
Idem. 


M.D. 


Bb  John  BCmni^y 


P.M. 


Iflh  Joly  17i& 
Mr  Hew  Poibet,  Advocate. 


M.F. 


P.H. 


83d  July  175&. 

Xdem* 

13th  Norember  1760. 
Mr  Alexander  Tait,  W.S. 


H.P. 


Mr 


T.H. 


H.f. 


T.H. 


Idem. 


H.T. 


T.C. 


H.C 


8d  March  177a 
Idttn. 

Idch  June  1779. 
King's  Clerk. 
SMi  July  1791. 


CT. 


Mr  ATCtdMld  C^Vbcil  cT 


Mr  George  Home  cf  Pax< 
ton,  W.S. 


CH. 


Idem. 


H.& 


4th  March  178& 


&H. 


H^ 


SMiMnylSDC^ 


^fM. 


H.F. 


?th 


las: 


P.H. 


H.«.P. 


ap. 


Mr  Home,  and  Mr,  now  Sb' 
Walter  Scott,  Bat.  Adro- 


Mr  Robert  «»_» 
ISlh  June  1789L 

Mr  ffiMbtfr  and  Mr 


TE 


iBr»  W.&  jptcBft 


death. 


P.H.J. 


Idnu 


F.a 


•  #          Sir  W.  8oot%  00  Mr  HfliPi 
^' dnolh,  becamo  aob  Clerk. 

AasifltanuQerk  and  Cloaei.Keeper  of 
thit  office,— IftOoai 


P.S. 


thfioi 


Idem- 


Idem, 


Idem. 

CUuJ 


>*Ki*>*^i 


NO.  XIIK] 
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General  RtgUkr  Hmtae^  First  Floor  » 


1                                    NAMES  OF  DEPUTE.CLERK& 

Office 
Mark. 

F1B8T  Division. 

Office 

Mark. 

Second  DnrmoN. 

D.A.C. 
D.A.F. 

1st  January  1695. 

Bobert  Cunningbam. 

1st  November  1705. 

Alexander  Finlayson. 

D.A.H. 

Gavin  Hamilton. 

A.D.F. 

18th  Fehniary  1709. 
Idem. 

A.D.H. 
A.D.B. 

Idem. 

Ist  June  1715. 
Hiomas  Boyes. 

D.A.F. 

14lh  Demnher  1715. 
Idem. 

IXA.a 
D.A.B. 

Idem. 

Sd  June  1719. 
Matthew  Brown. 

D.M.F. 

18th  Jujy  1723. 
Idem. 

D.M.R 

Idem. 

M.F.F. 
M.F.L. 

lith  J^uly  174i 
Idem. 

18th  June  1751 
Robert  Ldth. 

M.  F.  B. 
M.F.6. 

Idem. 

9th  June  1749. 
Aleaundcr  Qny. 

2Sd  July  1755. 
Idem* 

F.H.O. 

Idem. 

H.T.L. 
H.T.H. 
HT.& 

latb  Norember  X760. 
Idem. 

17th  June  176a 

JauMB  HoooA* 

16tfa  NoYember  1768. 

Alexander  Stevenson. 

H.T.O. 
H.T.a 

Idem. 

16th  June  1767. 
John  Callander. 

T.ca 

M  March  1770. 
Idevi. 

T.C.C. 

Idem. 

CU.S. 

26th  July  1781. 
Idejn. 

C  XX.  C 

H.a& 

4iih  MJuch  1785. 
Idem. 

H.aa 
H.aJ. 

Idem. 

12th  May  n92. 
George  JeA«y. 

H.^a 

86th  May  18Q8L 
Idem. 

H.^.J. 

Idem. 

H.F.S. 

Idem. 

Su  F.J. 

Idem. 

F.H.na 
P.H.«.P. 

8th  March  1806. 
Idem. 

14th  May  180a 
Wiliam  Prini^e. 

:  F.iLt.j. 

Idem. 

20th  Febniary  1810. 
George  Jefifrey,  and  Walter 
LockhaKt^jmt^. 

F.S.P. 

Idfem. 

F.aL. 
F.aE. 

10th  Juno  l«Ut  * 

Mr  Lockhart,  on  MrSefBnj*t 

death,  became  sole  Clerk. 

17th  M«7  1814^ 

John  Elder. 

J'.S.P. 

Idem. 

F.aM. 

29th  November  1814, 
Thomas  Manners. 

AasiitanUClerk  and  Closet- Keeper  of 
jdiit  office, — Jamei  DeHham. 

Aasistaiit.C3etk  and  Ctoaefc.Keeper  of 
this  office^ — Join  Xetmaek 
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No.  XIV. 

ACT  CONCBaNINC  TH&  TRANSMISSION  OW  PROCBSSBS  FROM  THX 
COURTS  OF  INFERIOR  JUDGES,  IN  CASES  WHERE  BILLS  OF  AD- 
VOCATION ARE  OFFERED  AGAINST  THE  PROCEEDINGS  OF 
SUCH  INFERIOR  COURTS. 

17lA  January  1797. 

The  Lords  taking  into  coiifliderBtion,  That  when  bOLi  of  advo- 
cation are  presented  to  them,  complaining  of  the  proceedings  of 
Sherifis  or  other  inferior  ja<%e8  or  magistrates,  the  making  copies 
of  these  proceedings  is  a  considerable  expense,  and  it  is  often  ne- 
cesaary  that  the  principal  writings  produced  in  sach  courts  likoiild 
be  laid  before  their  Lordships ;  they  do  therefore  hereby  oiactssd 
ordain: 

Imo,  That  in  all  cases  where  snch  bills  of  advocatioii  are  prs- 
sented,  and  where  either  of  the  parties,  or  the  Lord  Ordinary  at 
the  time  acting  as  Ordinary  on  the  Bills,  shall  think  it  neccawry 
or  proper  that  his  Lordship  should  have  before  him  the  original 
proceedings  and  productions  in  the  inferior  courty  it  shaO  be  in- 
cumbent upon  the  con^lainer  in  the  bill  of  adTOcation  to  have  thst 
production  made,  by  transmission  of  the  process  at  his  eipease ; 
and  it  shall  be  the  duty  of  the  derk  of  such  inferior  court,  st  the 
request  of  either  of  the  parties,  and  their  shewing  evidence  thai 
such  a  bill  has  been  presented,  to  transmit  to  the  d«!k  to  the  bilk, 
or  his  deputes,  in  a  sealed  cover^  the  whole  proceedings,  miimtfw 
and  productions,  with  a  full  inventory  th^eof,  signed  by  bin ; 
providing  the  transmission  of  such  process  shall  not  be  intrarted 
to  the  complainer,  when  the  suppression  or  alteration  of  say  part 
of  the  process  may  be  for  his  advantage. 

2dOi  The  clerk  of  the  bills,  or  his  depute,  who  receives  the  said 
process,  shall  give  a  receipt  for  the  same  to.  the  person  who  deU- 
yen  it  to  him,  to  be  transmitted  to  the  derk  of  the  said  inferior 
court,  and  at  the  same  time  shall  advance  the  postage  or  expenea 
of  fSt»  caniage  of  such  process,  which  expense  shall  be  repaid  him 
by  the  said  complainer. 


NO.  XV.]  APPENDIX.  4? 

Stia,  Tint  when  the  clerk  of  the  inferior  coort  ahall  send  the 
procesB  as  aforesaid  to  the  derk  of  the  bills,  he  shall  be  eniided  to 
demand,  and  to  receive  from  the  complainer  in  the  bill  of  adTocar 
tion,  as  a  fee  for  his  trouble^  a  sun  equal  to  one-fourth  oi  what  • 
full  extract  of  the  proceedings  ezdvsive  of  productions,  would  ar 
mount  to ;  providing  always,  that  the  said  fee  i^iall  not  be  under 
58.,,  nor  exceed  20b.  Sterling,  whaterer  the  length  of  the  extract 
may  be  computed  to  be ;  and  the  said  deik  d  the  infmor  court 
shall  allow  the  said  fee  in  part  of  what  he  may  afterwanis  be  enti-* 
tied  to  reeetTe  for  an  extract  of  the  decreet,  when  the  cauM  is 
finished  before  the  inferior  court. 

4fti,  In  case  the  hill  of  adyocation  shall  be  feially  refused  or  re- 
mitted, the  deik  of  the  bills  shaQ  return  the  process  ina  sealed  co? 
▼er  to  the  clerk  of  the  inferior  court,  who  upon  receiTkig  the  same 
shall  return  the  receipt  of  the  ckxk  of  the  bills  to  him,  and  abtfl 
advance  the  expense  of  the  carriage,  to  be  repaid  him  by  the  said 
complainer. 

Sito,  In  case  ol  a  second  bill  of  advocation,  the  additional  pro- 
ceedings only  shall  be  reckoned  in  oomputingthe  length  of  the  ex- 
tinct. 

Ilay  Campbell,  /•  P,  D. 


No.  XV. 

ACT  GORCXnNINO  THX  BILL-CBAMBKR. 

14lA  June  1799. 

Thx  Lords,  taking  into  their  consideration  that  bills  of  suspen- 
sion are  often  presented  for  no  other  purpose  than  merely  to  pro- 
cuni  a  temporary  sist  of  execution ;  and  that  the  rules  hitherto  oIh 
served  as  to  finding  caution,  both  in  suspensions,  and  in  certain 
cases  of  advocation,  have  been  attended  with  many  inconveniences, 
and  require  to  be  altered,  do  therefore  enact, 

1«^  That  from  and  after  the  11th  day  of  July  next,  when  a  bill 
of  smpension  is  offered  upon  cautipn  in  common  form,  if  the  Lord 
Ordinary,  upon  reading  the  biD,  shall  think  proper  to  grant  a  sist, 
the  €:omplainer  shall  lodge  his.  bond  of  caution  with  the  clerk,  on 
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the  Mi  flinD  Im  ao  «9cpi«Mtd,  m  talnf^tbeckiissitliB^tt 
Mgf  gmag  in  Mi  Mnm  til  Im  Imb  m  •pptrtnkf  rfiMf  il» 

Mi^  Mged,  llw  wne  k  aotcoMratid  to  bf  tkftdMss»«RC» 
«^  m  wfBdail  by  te  cfaik,  iIm  Ul  lUI  il  etne  W  yd  sif- 
land  fiir  wuil  of  anCMi,  and  dBfigeoMy  cr  odierpiMBedii^^iff 
^Mn  m  cvtiicite  af  the  iMt,  isMdbf  tlwdo^kiiMtmd 
«B  Si  if  As  Uli  bMl  WW  b00B  pnwBtod  m  otei;  idn^ 
Liiid  (Miatry  (far  tbe  Hmt,  t^am  m  wtk^  wfiBatam  k  ^ 
mmphiner  or  hk  agent,  and  oonaigairtMHiaf  asmtoWMkr 

1h  LodUiqH  (nai  cKceedii^  £.5  Scnfing,)  kdwcU'ilMli^ 
to  Mnm  iv  «^flnea  in  ^  BOMAii^efv  if  awiiM  M  « 

cnn  to  pnragnte  the  Mi  for  a  fintikar  pma4  nolaiiee&ftti 
daya,  in  cadar  that  ik»  cowpkinir  aay^  ather  iwlfcii  itel^ 
ptacve  aaffidem  attoaton,  in  tonaaaCtlia  aetef  te^tftat^ 
December  1709,  or  amend  hk  bill,  by  praying  tfattkMdW 
ijmrmiary  taartaa  /  bntiikdactedl^tkitBivnlkn 
for  aodi  praragadaBof  ik»  mi  Mt'nmom 
be  competent  in  tbe  Bill-Cbamber : — And  tbe  same  inks ^^ 
pkoa  aa  to  bilk  of  advacatioa  in  remoTinga,  wbere  canDflB aff- 
quired. 

2dfyy  Tbat  inall  caaea  where  l^a  of  awpensmi  are  Ae^  "1^ 
Km  juratory  cauiumy  tbe  compkiner  ahall  prodaee,  ib  tk  ckl« 
banda,  along  with  bk  bill,  or  at  least  before  the  suae  afroeBto^ 
to  tbe  Lord  Ordinary  for  tbe  pmpoae  of  obtaining  t  art;  ^'^ 
bond  of  cantiott ;  2%,  AMI  in-wentory  oTMBaolfClitt^c^ 
of  CTeiy  kind ;  Sdfy^  Hk  oatb  or  depontion,  emitted  bcftiv  ^ 
justice  of  peace,  or  otber  magistrate,  in  tbe  nsoal  fbni;  0^*'^ 
an  enactment  subjoined  to  tbe  inientoif,  bearing,  iklkv^ not 
(fikpidate  or  dispose  of  any  arbk  dt&ct^  or  iflift  aif  rf^e^*^ 
due  to  bim,  wtdiout  cmnent  of  tt»  ebaiger  or  la  i^  ('**^ 
pain  of  impikonment,  or  bemg^ odienriae  paaiAedgg"^^' 
frand,)  tin  tbe  suspension  k  dkcussed,  and  untStkff^*'^ 
portunity  of  doing  diligenoe  against  Mnr,  m  caseAefc**'*' 
be  found  oideriy  proceeded.  And  finrAer,  %v  tmt  AeW^ 
dinary  sball  tbink  proper  to  gnnt  a  skC  iq>0D  aay  mA  tf  ^ 
compkmer  sball,  on  or  before-  die  day  wbcB  tile  sirt  esf^  V^ 
duoe  in  tbe  clerk*s  bandr  tbe  Toudaga  ef  aay  drtiti  Aa  ts)"*' 
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iad  tfe.  Ihifrilwufci  oC.  any  IwiitaMe  rabjeot  beknigiiig  lo 
uektmhBurlm agMtt He poptened of  the ame^ or hmfe 
to  tfaeuf  aail  lie  fllatty  if  reqttired  byjtke  dwrger,  gram  a  specui 
dkpMhioa  tohim.of  aity  ncKl^pntable  sobjecty  in  aecaii^of  hit 
denuuid ;  .the  said  diipoaitioii  to  be  made  out  at  the  ex|ieiiae  of  thar 
dttii^r  aad  by  hia  agenty  and  the  aame  to  remain  with  the  title- 
deeik  and  vanefaeBi  aleroaaidy  dqMnted  in  the  bands  of  the  daik 
to  thebiUB,nib|ect  to  the  directian  of  the  Conrt^till  the  snapenaion 
is  diacaaaed;  h  being  nadentood  that  the  general  diapeaition  om' 
ntiMi  bomontm,  heretofore  reqniredy  is  now  to  be  diqteaaed  with^ 
ae  hang  been  fonnd  by  e^ierieiioe  to^  be  nogatery,  and  only  at« 
tnnded  witb  nnpecaaaary  expenae  to  the  gnnter. 

Sdfyi  TbaM  every  bond  of  cantion,  whether  in  caaea  oijmraiorjf  ot 
common  cantiMi  in  the  BiU-«Cfaamber»  ahall,  in  time  coming,  be  ez« 
tended  by  the  officiating  or  depute  clerk  to  the  biUs,  in  die  proper' 
fbraB»  and  conlainHig  tb^  neoeaaary  elanaea  adapted  to  the  ragidar^ 
tiona  pxeacribed  by  thia  and  other  acta  of  aedemnt  of  the  Coort  9 
for  doing  which,  the  dark  ahall  be  entitled  to  demand  a  fee  of  Sis. 
6d^  andno  mere,  for«each  bond  *  ;  and  in  caaea  ^juratary  eauHonf 
along  with  the  bond,  he  ahall  alae  giro  out  aform  of  the  oalLtobe 
takon  and  aubacrSied  by  the  comfrfainer,  and  a  form  of  the  inr^tH 
tory,  and  enactment  thereon ;  for  both  whidi,  a  fee  of  la.  abaU  be 
charged,  and  no  more* 

•  4lA^,  When  a  biUpf  suspenaien  or  advocatimi  ia  appointed  to  bcf 
answered,  the  respondent  ahall  not  be  allowed  more  then  a  week 
a£t^r  t^  expiry  of  the  stst,  or,  upon  i^eeial  cause  shown^  a  week 
longer  to  pi|t  in  bis  answers,  in  order  that  ihe  Ittigatien  in  the  BiU- 
Cbaunbtf  may  not  be  too  long  protracted ;  and  the  time  allowed 
for  replies,  which  is  at  present  confined  te  a  week,  may,  uponf 
cniioff  shewn,  be  extended  to  a  fortnight,  and  no.  longer;  and  when 
eitber  an  anawer  ox  a  i^y,  or  any  other  paper  is  given  in  by  a 
party  in  the  BiU-*Cbember,  his  agent  shall  give  notice  in  writin|^ 
on  tbe  same  day,  to  the  agent  for  the  other  party,  that  such  piqier 
]»  in  the  clerk  s  bands,  and  a  certificate  of  such  intimadon  shall  be 
odgped  with  the  clerk ;  otherwise  the  said  paper  shaU  not  be  laid 
refbre  the  Lord  Ordinary  who  is  to  advise  the  bilL 

«  Sy  act  of  sedtmnt,  19kb  Diwemter  1812,  an  additioiua  fee  of  9k  6dk 
tr  «a<cb  bond  of  CMidcm  U  providad  to  be  paid  to  Mr  BifiUbr,  dcpute-oUrkr 
esides  tbe  Cae  of  2s.  6d.  paid  at  lodgmg  the  bond,,  after  tbe  sanA  haa  be<» 
r^d»^*d. 
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SAiff  Wlien  a  bill  of  saspenakm.  or  adTDcaiioB  is  paned  hj 
iKifdOrdktfuyont^BilUytheoonplsiiMr  d»ll  coqtede 
ad  the  8%il0t|  witliiii  ten  da js  liieraaAer»  oCherwifle  tha  mna  lAal 
fall  to  tho  ground,  aod  tbe  respooii^t  afaafl  be  at  libatf,  apaa  a 
oerlificate  fioai  tbe  Signet^office,  obtaiaed  at  any  tine  lAflr  tba 
Hid  period  iaelapoedybeariag  that  the  lettenarenotcipedeytago 
on  with  fa}8  diKgeiiee  or  olhar  proceediiige,  aa  if.tfae 
refused : — ^Aad  furdier,  in  tbatcaie,  the  reapoadent 
berty  to  apply  to  tbe  Ordinary  on  the  BiDa,  for  hia 
againat  tbe  principal  and  ^  cautioner;  it  benBig 
in  time  cotting>  the  cantidnar  ia  to  ba  liable  aa  w^  aa  the 
pa],  for  the  expenaea,  both  in  tbe  caae  abead^mentioDed,  and  ia 
tbe  case  of  tbe  reapondeatf a  obtaining  prot^etatioB  ia  the  Oaier- 
Honae  againat  the  complliiner  for  not  inaiatii^p ;  awl  dia 
being  ao  awarded,  the;  olerk  to  ihe  bilk  idiall  deliver  ap  to  dba 
apoadent  an  extract  of  the  bond  of  cantioay  in  order  that  ha 
pat  tbe  aame  in  execution  aocordiagly. 

6lAfy,  That  where  any  bill  of  anapenaion  or  adToeatiaa» 
upon  ita  merits,  baa  been  rtfuudt  either  in  aeasioB  tiBM,  (4 
as  indfoaeKtartide,)ordariBg  die  last  three  waeks  of  the 
or  of  the  aatamn  vacation,  or  daring  the  Chriataaaa  roocm.  it  ibatt 
not  beeoaipetent  to  the  complainer  to  preaent  anyaeeond  or  other 
bill,  to  the  aame  or  any  succeeding  Ordinary  on  the  Bilb;  bat  the 
Lbrd  Ofdinary  nOiy,  apon  cauae  ahown^  pracogate  the  ma,  ao  as 
to  gire  an  opportonity  of  rechdming  to  the  whole  Govt,  provided 
the  redaiming  petition  ahali  be  given  into  one  of  die  Pkiadpal 
Cleika  of  Seaabn,  and  movad  in  the  C^ort  within  eight 
days  after  the  date  of  die  Lord  Ordinary'a  deliveraace 
biU,  ifpronounoed  in  seasion  time,  or  within  foor  aederant-dafa  af* 
tar  the  Court's  next  aitting,  if  the  deliverance  haa  been  pnammced 
during  the  laat  three  weeks  of  a  spring  or  an  aotuam  laraiion,  or 
daring  the  Chriatmaa  recess.    And  in  case  any  sadb  biA  ef  aaa- 
penaioB  or  advocation  haa  been/iasssri  during  the  tiraea  before  de- 
aerilad,  it  shall  in  like  manner  be  competent  far  the  party  tkeivby 
dggriaved  to  reclaim  to  the  whole  Court,  provided  the 
petition  be  moved  and  boxed  within  the  number  of  days 
mentioned,  the  Lord  Ordinary  on  tbe  Billa  being  hereby 
riaed  to  make  an  order,  at  the  inatanee  ai  the  chMger,  agan 
peding  the  letters  in  the  meantime. 
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ita  vmitaf  hm  beeft  feAMd  dnxiog  ^  f««r  latl  ^edanuit-dayB  4if 
tba  winti^  or  ganmcr  s^omw^or  dsring  the  ^rkig  <«  Ibe  inlimi 
nMitioiMb  (eisceptiiig  within  tha  Uiat  thiee  veelcs  of  each  of  thwi 
nwstMBv)  it  fibatt  bo  ccBifMteiit  for  theeomploioer  laoiiy  anfibaey 
fitted  biUy  to  present  one  odier  UU  t»  the  aest  ancoooding  Qriit 
nvy OB^  BiUs ;«bitt  in  ciee  the  eeoond bitt  ebdi  eiao  be  nsinnd^ 
it  afaell  not  be  ooaqpeteat  to  Mflfce  eof  odier  eppttcation  of  ikM$ 
.  kindt  Withovt  aome  malenal  akeialMii  halving  oooarredBi  the  oin^ 
ciunatnioce  of  the  caae^  in  eonaequence  of  &ola  lecantty  came  la 
the  knoi^adge  of  the  iM#ty>  to  whiob  be  0rim  agent  dial  mtina 
oath ;  nor  sliall  thaie  he  wmj  pron^9(bian  of  the  fAtt^  imfaan  the 
Lord  Ordinary,  by  whom  the  bill  is  tofused,  shall  think  proper, 
upon  good  caose  abewn,  to^^rant  snch  prorogation,  at  the  time  of 
reloaing  the  biU.     But  proridi]^  and  declaring  always,  That  (aa 
formerly  has  obtained)  in  all  cases  where  bills  of  suspension  or  ad- 
Tocation  have  either  been  refused  or  passed,  during  any  time,  ei- 
ther of  the  spring  or  of  theatttoran  vacation^  and  execution  or 
other  legal  proceedings  have  not  followed  upon  the  refusal  of  such 
bills,  or  the  letters  of  suspension  or  advocation  have  not  been  ex- 
pede  Qpon  bills  that  Iwve  been  passed  between  the  dates  of  the 
L<ird  Ordinary's  deliverances,  refusing  or  passing  such  bills^  and 
the  commencement  of  the  session  next  ensuing,  it  shall  still  be 
competent  for  the  parties  concerned  to  reclaim  by  petition  to  the 
Tvhole  Court  against  the  said  deliverances,  within'  the  first  four  se- 
derunt-days  of  the  said  next  session,  in  the  same  manner  as  if  such 
deliTerances  bad  been  pronounced  within  the  last  three  weelu  of 
such  vacation. 

Sihltff  That  when  a  biU  is  either  passed  or  refused,  it  shall  be 
entered  in  the  minute-book  of  the  Bill-Chamber  by  the  clerk,  as 
noon  as  the  bill,  with  the  deliverance  thereon,  is  returned  into  hia 
hands,  or  at  least  in  the  course  of  that  day ;  and  the  certificate  of 
refusal  ^all  not  be  delivered  out  till  twenty-ibur  hours  after  the 
?Aiiie  hasr  aj^peared  in  the  minute-book,  the  date  and  hour  of  its 
)eing  so  entered  being  marked  in  the  book.  And  the  act  of  sede- 
'itnty  of  the  3d  July  1677,  concerning  the  msting  of  execution  up* 
nt  bills  of  ttupensioHy  in  so  far  as  the  same  is  inconsistent  with 
ny  of  the  foregoing  regulations,  is  hereby  repealed,  and  shall  have 
lo  further  effect  in  future. 


5«  APPENDIX.  [no.  XV. 

And,  9i%,  Wberea»  the  act  df  Bederunt,  dated  I8tb  Fckwy 
1686,  deelarmffikeekrkifikehaii^iiMefirAepe^'tda^ 
ta  Will  when  he  refuseg  a  eauXumer  who  is  siijfiamt,ori»ielde» 
and  ftpute  to  be  sufficiemi^  a»  when  he  receives  an  tMM^UMf 
asuHoner,  has,  by  experience,  been  fmmA  to  be  Mabfe  t»wmmr 
fltnictiim,  and  to  lay  tibe  cleric  of  the  biSa  under  difficahittiBt^ 
ezeentkm  of  then:  duty;  Therefore,  the  said  Lerds  do  ba«^n- 
peai  the  said  act,  and  declare,  tfaail,  in  tone  Goanng,  dednbd 
^  bilb  eball  be  raeponaible  for  the  due  and  fidthiy  oM^oi  <^ 
their  dnty,  whether  in  receiving  or  rejecting  cantiooeny  axa^ 
ing  to  the  rulee  of  common  law  and  jnatice,  applicable  to  the  o- 
cnmataBcee  of  the  cases  that  may  heraefter  occur. 


^6.  XVI.      . 

« 

ACT  OP  SEDERtNT  AN EKT  CAUTIONERS  IN  SUSPE3fSI05S,  ASIT 

ATTESTING  OF  CAUTIONERS.  . 

« 

2m  DeeenAer  1709. 

I'he  Lords  of  tIJouncil  and  Session,  considering  thatof  lat«  ^^ 
(>ond8  of  cautionary  in  suspensions  have  been  taken  onlf  to  P) 
the  sums  contained  in  the  charge,  downright  contrair  to  w  •f*^ 
sederunt,  dated  the  23d  day  of  November  1613,  expresalyo^ 
ing,  *  That  caution  stiall  be  taken^  not  only  for  obedieBtt  »  "* 
'  charge,  but  likewise  for  what  ex|)enses  of  plea  shall  be  decemeo. 
for  preventing  of  which  inconveniency  in  time  comingi  twy  ff" 
the  said  act,  and  ordain  bonds  of  caution  to  be  tiJun  n  ^ 
min'g,  for  the  whole  sums  that  shall  be  decerned  Iry  tw  ^^""^ 
with  certification,  if  any  be  taken  otherways,  the  deil«^ 
shall  be  liable  to  the  parties  for  their  damages.     Tl»  U*  **""? 
likewise  observed,  that  the  attestere  of  cautionen  are  fiwf  ^^ 
obliged  for  their  responsality  and  sufficiency  at  the  tine  o"  ^ 
attestation,  which  ptkts  the  lieges  to  a  long  and  tefiooe  pwa^ 
of  the  cautioner's  condition  at  the  time ;  and  iiil<fiog  it  ^  ^^ 
sonable  practic4>,  therefore  they  ordain  the  d^ks  rf  As  Uh  ^^ 
the  atiesters  bound  as  cautioners  for  the  caationer,  and  Ijtf* " 
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•  ndtiine  in  tiieir  order,  as  foUyai  llie  cantioDen  themselTeB,  vnder 
the  anno  oertifieatioii  sgf&aat  Abe  decks  to  the  biUs  if  they  do 
otherways.  And  fiirder,  thetLords  haviag  obserred,  that  where 
decreets^  either  of  the  Lords  themselves,  or  inferior  courts,  are  sus- 
pended, the  cantkmer  daims  to  be  freed,  if  the  decreet  charged  on 
be  tamed  to  a  lybell,  which  the  Xoids  think  unreasonable :  And 
seeing  chaigers  do  oft  give  way  to  the  passing  of  suspensions,  in 
respect  of  the  solyency  of  the  cautionitf  <^ered ;  therefore,  to  as- 
certain the  hedges  in  time  comings  they  declare  theyll  find  the 
cantioner  sim]riy  lyable  in  his  order,  lor  all  that  shaO  be  decerned 
by  the  Lords,  whether  the  decreet  be  turned  into  a  lybel  or  not : 
Aad  <lifaat  thir  presents  may  come  to  ibe  knctwledge  of  the  whole 
Pledges,  they  ordain  this  act  to  be  printed,*and  copies  thereof  to  be 
afllxed  in  the  Outer-House  in  usual  form ;  as  also,  the  -same  to 
be  insert  and  recorded  in  the  books  of  sederunt. 


No.  XVIL 

ACT  OF  SEDERUNT  COMCERNING  BONDS  OT  CAVTIOH  IN  SUS- 
PENSION'S. 

23d  November  1717. 
The  Lords  of  Council  and  Session,  considering,  tbat  the  ordi- 
-nary  stile  of  bonds  of  cautionary  in  suspensions  hitherto  has  been, 
to  pay  or  perform  respectively  to  the  chaiger  the  sumes  or  otheris 
charged  for,  with  the  expenses  to  be  modified  in  case  it  shall  be  so 
decerned  in  the  decreet  of  suspensioi;i ;  and  that  it  frequently  hap- 
pens tbat  other  parties  than  the  charger  compear  with  their  inte- 
rests at  discussing,  and  compeat  for  preference,  and  when  preferred 
cannot  give  a  summar  charge  on  the  bond  of  cautionary  conceived 
as  aforesaid;  and  it  being  reasonable  that  the  party  preferred  should 
have  immediate  access  to  charge  the  cautioner:   Therefore  the 
X^ocds  of  Council  and  Session  aforesaid  appoint  and  dIMakiy  That 
bonds  of  cautionary  in  suspensions  be,  in  all  time  coming,  concei- 
ved alternatively,  viz.  to  pay  or  to  perform  respectively  to  the  char- 
f^Ty  or  to  such  unto  whom  payment  or  performance  shall  be  de- 
4*emed  to  be  made  by  the  decreet  to  follow  on  the  said  suspension. 
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N.  B^^ThoM  proTinoii  has  not  httfaflrtobeiB  eilMidritobonij 
of  osnlioii  in  ^:iooiing  cfamtmnJlB^  Am  boidi  bbding 
the  catttioiMrg  only  u  f<AdwB : 


No.  XVIII. 
ronif  OF  BONb  of  caution  used  m  thi  loosing  oi  ai- 

tlXSTMBNTS. 

Bb  it  known,  that 

bmd  and  oWge  \Mt^  aKHBn, 

nnd  anemaow  whomao^tov  aa  eantiotmn  and  anraty  ■ete'B  the 
BooIdi  of  Coiindl  and  Session  for 

That  shall  make  All  aoma  of  money)  goodi;  gw,  *>» 

effects  of  every  description,  arrested  in  the  handi  of 

furthcoming  to  the  said 

as  accords,  whenerer 
shall  be  decerned  so  to  do  by  the  decree  of  a  competent  '^' 
And  consent  to  the  registration  hereof  in  the  boo»  ^ 

Council  and  Session  for  presenraUon,  and  that  letters  of  iMni'>^<)0 
a  chaise  of  six  days,  and  all  odier  legal  execution  naypVP® 
a  decree  to  be  interponed  hereto ;  and  for*  that  end  coflS&tBte 

procurators,  &c.     In  witness  whereof,  these  presents,  writtet  b> 

(so  far  as  the  same  are  not  printed)  are  sabscribed  by 


No.  XIX. 

ACT  OF  SEDERUNT  AUTHORISING  ORDINARIES  OK  THl«L^^" 
GRANT  COMMISSION  FOR  TAKING  PARTIES*  OATHS  OS  BlU* 
OF  SUSPENSION. 

The  Lonia  of  Cooncil  and  Session,  to  prercnt  more  *^  • 
the  referring  calumniously  to  the  oath  of  an  absent  party  •»)  r'** 
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• 

m  «cdior  lo  ihe,  pnamaag  or  refuatng  bill^  pf  sfitpenttoa  or  advocik 
•tioii»  do  Aiem&m  miihoiifla  md  empowar  the  Ordisiuy  on  the  BilUy 
wJwAer  in  ^me^f  MMion  or  vacaoce)  to  gnoit  eottuniMioa  to  Kilo 
ike  «Ath  of  am  abiottt  party  ou  any  relevant  point,  which  to  tbe  eS- 
ioet  ioneaad  Aaik  be  zeferred  thereto;  and  to  allow  a  eoropeleiit 
^iiiieferieporting'the  6ame»  duong  which  time  a  sist  is  to  be  grant- 
ed.an  Ihe  hSOf  and  in  the  deUverance  the  time  allowed  for  reporCiii^ 
the  eomaisaion  is  to  be./nentiQned ;  which  siat  and  time  for  report* 
ing  ahafl  not  exceed  a.  month,  when  granted  by  an  C^dinary,  nor 
go  beyond  twc^  months  when  granted  or  prorogated  by  three  Ordi- 
imriea';  and  the  coainiiaiion»  nairating  the  charge  or  libel,  and  the 
pointa  xeiexnid  to  oath,  being  .drawn  np  by  the  d&k  of  tbe  bill% 
and  signed  by  tbe  Ordinary  or  Ordinaries  respecUvely,  aball,  by 
tlie  said  clerk,  be  inetantly  delivered  to  the  doer  for  any  abs^t 
party,  whose  oath  is  required ;  and  for  all  that  concerns  such  com- 
n^F*^!^!  the  deiks  of  the  billa,  nor  their  servaDt^  of  any  sort,  shett 
not  veceife  more  than  forty  shilliiigs  Scots,  on  any  account  or  pre^ 
tBnce  whatsoeyen 


No.  XX. 

ACT  OF  SEDERUNT  CONCERNING  EXPENSES  ON  REFUSED  BILLS 
OF  SUSPENSION  AND  ADVOCATION,  19tH  DECEMBER  1778. 

This  day  the  Lords  of  Council  and  Session,  taking  into  consi- 
deration, that  by  the  practice  of  later  years,  the  expenses  of  liti- 
gation upon  bills  of  suspension  and  advocation,  during  their  de- 
pendence in  the  Bill-Chamber,  have  been  greatly  increased,  and 
that,  when  such  bills  'are  finally  refused,  no  method  has  hitherto 
been  devised  whereby  the  chargers  may  be  indemnified  of  the  ex- 
penses they  have  thereby  been  put  to :    And  this  defect  proves  an 
encouragement  to  many  bills  of  suspension  and  advocation  upon 
frivolous,  false,  and  irrelevant  reasons,  and  prolongs  the  litigation 
in  the  BUl-Chamber,  by  replies,  duplies,  &c.,  whereby  parties  are 
involved  in   much   unnecessary  expense :    That  another  device 
practised  in  such  cases,  in  order  to  gain  time,  and  to  postpone  the 
c?:xecution  of  legal  diligence,  is  to  make  bold  allegations  of.  certain 
f»ct«,  seemingly  relevant,  which  they  refer  to  the  chargers*  oaths, 
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who  are  thereby  obliged  either  to  repair  penoMlly  to  Rdiriieigh 
to  give  their  oaths  before  the  Lord  Ordmary  on  the  BiBi^  or  te 
extract  a  Gommiasioa  for  their  deponiag  in  die  couiiliy;  and  whm 
the  flaid  oaths  are  reported  neffoiwe  to  the  foots  lefcnud^  no  in- 
daniuficatioa  can  be  obtained  of  the  expenses  incnned  in  other 
of  the  aboTe*inentioned  cases ;  ynd  beiog  of  opinion  ikaX  ds  pati- 
cohffB  shore  mentioned^  in  which  the  present  fonns  sfe  drfeuifo, 
do  require  a  remedy:  Therefore,  and  .with  a  Tiew  to 
rage,  as  far  as  may  be,  all  mmecessary  and  inqiroper 
in  the  Bill-Chamber,  touching  the  passing  or-relnaiBg  bils  of 
aofpensicm  and  adFOcation,  and  to  indemnify,  the  ihigeta  cf  tbe 
expenses  they  are  put  to  in  <^iposing  the  paawing  anch  bSs, 
they  statute,  enact  and  declare,  That  in  every  caae  where  a  Ul 
of  suspension  or  adTocati<m  has  been  appointed  to  be  answsred, 
and  answers,  accordingly,  made  thereto,  and  the  bifl  inaOyic- 
fosed,  the  Lord  Onhaary,  if  he  shall  see  cauae,  is  hanb]r<«afhe> 
lised,  by  a  signature  upon  the  bill,  to  find  the  snapender  or  ad- 
vocator Hable  in  the  expenses  of  the  litigation  in  the  Bill-Clani- 
ber,  and  to  ascertain  the  quantum,  and  to  decern  in  payment  there- 
of, against  which  decemiture  no  representation  to  the  Ordinaiy 
shall  be  competent ;  and  the  Clerk  to  the  Bills  is  hereby  anthoii- 
sed  and  required  to  enter  the  same  in  a  minute4iook  to  be  kept 
b^  him  for  that  purpose,  open  to  all  the  lieges,  without  any  fee, 
and  to  give  forth  an  extract  thereof,  for  which  extract  he  shall  be 
entitled  to  receive  a  fee  of  two  shiUings  Sterling ;  and  upon  pitH 
duction  of  said  extract  to  the  Lord  Ordinary  upon  die  Bills,  offida- 
ting  for  the  time,  he  sbaU,  as  in  the  case  of  other  common  InQs,  giant 
warrant  for  letters  of  homing,  to  be  thereupon  raised ;  but  in  order 
to  give  the  party,  subjected  in  expenses,  full  opportunity  to  appfr 
for  redress  against  the  same,  by  petition,  to  ^he  Lords  in  pnaence, 
die  Lords  declare,  that  where  expenses  are  awarded,  as  aforesaid, 
at  any  time  during  the  session,  it  shall  not  be  allowahle  to  extract 
the  said  decreet  till  after  die  lapse  of  five  sederunt  dsys,  as  the 
same  are  reckoned  in  the  Inner-House,  firom  and  after  the  same 
being  entered  in  the  minute-book  aforesaid ;  and  if  awarded  da- 
fing  the  vacation,  or  during  the  last  five  sederunt-days  of  eidwr 
eession,  not  till  after  the  lapse  of  five  sederunt-days  from  and  after 
the  meeting  of  the  ensuing  session,  without  prejudice  tothepsities 
firoceeding  in  the  subject-matter  of  the  advocation  or  snspennoo 
immediately  after  the  bill  is  refused,  as  formerly :  Further,  where 
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a  p«cikioo  ndaiming  agaiiiBt  the  mtetiocater  of  an  Ordinnry,  re- 
liiniigalnll  of  oospeiuioii  or  advoesdoo,  is  presented  to  the  Cont 
«id  fiaally  reluwdy  the  Lords,  if  they  see  jnsty  may  decern  for  the 
ezjfMnseof  tiieanewereyor  odier  proceedings  on  the  petition,  and  may 
«le6  fffe  eipenees,  thongli  refused  or  omitted  to  be  giTfsi  6y  the 
Ordinary^  if  application  shall  be  aaade  to  tlmm  for  that  effect ;  and 
the  decreet  pronoonced  in  any  of  these  cases  being  extracted,  di- 
ligence shall  pass  thereon  in  common  form ;  declaring,  that  where 
tiixpenses  are  refbsed  by  an  Ordinary,  no  representation  against 
it  to  the  Ordinary  shall  be  competent ;  the  interlocutor  shall,  by 
Ae  clerk  of  the  bflls,  be  ipsert  in  the  minnte-book ;  but  it  shdl 
not  be  aHowable  to  extract  the  same  sooner  than  as  in  a  decer- 
nhare  for  expenses,  to  the  end  that,  in  both  cases,  parties  may 
liflnre  the  same  time  •  and  opportunity  to  apply  for  redress  to  the 
Xiords  in  the  Inner-House.  Lastly,  where  a  bill  of  suspenmon 
<Mr  advocation  is  presented,  the  derk  to  the  bills  is  hereby  di- 
rected and  required,  as  he  shall  be  answerable,  not  to  give  out 
the  bin,  either  to  the  ingiver,  or  any  other  ))erBon,  but  upon  a 
Teceipt ;  and  upon  this  receipt  it  shall  be  cotnpetent  to  apply  for 
caption  for  redelivery  of  the  biD,  in  the  same  manner  and  form  9s 
ia  practised  in  the  offices  of  the  Clerks  of  Session. 


No.  XXI. 

ACT  OF*SXBBRDNT  ANBNT  CAUTIONS  IN  SUSPENSIONS, 

28d  .NOVEMBER  1613. 

For  remedy  of  the  frequency  of  suspensions,  whereby  the  execu- 
ticn  «f  decreets  and  sentences  is  frustrated,  the  Lords  did  statute, 
that  in  delivering  6f  suspensions  hereafter,  caution  should  not  only 
be  taken  for  obedience  of  the  charge)  but  also  for  refounding  to  the 
charger  such  expenses  as  the  Lords  should  modifie  at  the  discuss- 
ing of  the  sospensioB ;  and  also  for  payment  to  the  Lords*  Col- 
ieetor,  such  penalty  as  they  should  impose  upon  the  suspender  for 
Ilia  protracting  of  the  plea  wrongously :  And  if  any  sniffer  two  pro- 
teatations  to  pass  against  him  upon  copies  of  several  suspensions^ 
^be  Lords  shall  modifie  both  expenses  and  penalty,  in  the  same 
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rtftf  the  •ufNncHi  tei  been  ^utaMi  by 
the  party :  Asd  if  ihe  miBpeiider  A»H  be  faoad  t 
chufeiik  <he  ehu^er  efaBll  uadeily  the  eame  pehi 
•Mfenniw  be  gamed  open  MorngsttiieB,  euMpi  k 

to  the  Lerdi  that  real  offer  bee  beeit  nade  to  the  party  oflii 
iwy,  end  ihat  he  refvaad  the  aaaw,  end  no 
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EXGSRPT  OV  ACT  OF  8&J>X&UNT  AKSKT  XXTAAPTS  OP  SUWIJI* 

aiO¥,  IST  JANUARY  1726. 

8M/y,  The  Ltords,  consideriog  that  siiiq>eiider8  often  soffer  pro> 
testations  to  pass  for  not  pvodactiQD  of  the  snupertHimi,  wbiob  sio 
easily  suspended  upon  consignation  of  the  proteslatiaa  anMy* 
For  remead  whereof  in  case  the  suspension^  when  called  for  sft  the 
minate-book»  be  not  in  due  time  produced,  the  Lords  dedaie  u 
■hall  be  lawful  for  the  chaiger  to  extnct  the  saapeoaMni  off  tbt 
signet,  and  to  call  the  same  as  a  summons^  and  give  the  svas 
out  with  the* charge,  to  the  suspenders  procoiBtor  to  aee :  .^od  if 
no  procurator  be  nuuited  for  the  suspenders  to  see,  then  the  cfaaq^ 
with  the  suspension  shall  be  inroUed  in  the  fmspftneitin  roO;  and 
when  inroUed,  the  suspender's  procorelor  may  repeat  tfceor  rea- 
sons of  suspension,  and  if  absent,  the  Lord  Ordhtsry  sbsll  find 
the  letters  orderly  proceeded  ;  and  in  case  the  aoflpaanoa  be  pro- 
duced at  the  minute-book,  and  kept  up  when  called  for  by  the 
roll,  it  shall  be  lawful  for  the  chaiger  to  ertract  and  prodw^  the 
suspension ;  and  the  Ordinary  shall  find  the  leUeie  otdei^  pro- 
ceede4»  unless  the  suspender  s  procurator  i^ipear  and  iqmat  the 
Teasons  of  sui^nsion,  with  power  to  the  said  OMamjj  m  other 
case,  to  modify  expenses* 
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ft  ptiiiMP  wdaiaiing  aguiiBt  the  interiocateir  of  an  Ordinnryy  ra- 
fumgabill  of  smpeiukm  or  advoesdon,  is  presented  to  the  Cont 
«id  fiaally  lefuwdy  the  Lords,  if  the^r  see  just,  may  decern  for  the 
expanse  of  tiieamirera,or  other  proceedings  on  the  petition,  and  may 
als6  gire  eipenses,  though  refused  or  omitted  to  be  given  ij  ^ 
Ordinary,,  if  a{^licalion  shall  be  made  to  them  for  that  e£bct ;  and 
die  decreet  pnmonnced  in  any  of  these  cases  being  extracted,  di- 
ligence shall  pass  thereon  in  common  form ;  declaring,  that  where 
expenses  are  reAised  by  an  Ordinary,  no  representation  against 
it  to  the  Ordimdry  shall  be  competent ;  the  interlocutor  shall,  by 
IJie  derk  of  the  bills,  be  ipsert  in  the  minute-book ;  bnt  it  shall 
noft  be  aflowable  to  extract  the  same  sooner  than  as  in  a  decer- 
nitnrs  for  expenses,  to  ^the  end  that,  in  both  cases,  parties  may 
iwve  the  same  time>and  opportunity  to  apply  for  redress  to  the 
Xfords  in  die  Inner-House.  Lastly,  where  a  bSl  of  suspenuon 
or  advocadon  is  presented,  the  derk  to  the  billa  is  hereby  di- 
Tected  and  required,  as  he  shall  be  answerable,  not  to  give  out 
die  biS,  eidier  to  the  ingirer,  or  any  other  ))erBon,  but  upon  a 
receipt ;  and  upon  this  receipt  it  shall  be  cotnpetent  to  apply  for 
caption  for  redelivery  of  die  biQ,  in  the  same  manner  and  form  9s 
is  practised  in  the  offices  of  the  Clerks  of  Session. 


.   No.  XXI. 

ACT  OF*SXBKRUNT  AMBNT  CAUTIOKS  IN  SUSPEKSIONS, 

28d  .NOVEMBER  1613. 

'  For  remedy  of  the  frequency  of  suspensions,  whereby  the  execu- 
tMD  <of  ^decreets  and  sentences  is  frustrated,  the  Lords  did  statute, 
thaJt  in  delivering  l»f  suspensions  hereafter,  caution  should  not  only 
be  taken  for  obedience  of  the  charge^  but  also  for  refonnding  to  the 
cfasffger  such  expenses  as  the  Lords  should  modifie  at  the  discuss- 
ing of  the  sospensiim ;  and  also  for  payment  to  the  Lords*  Col- 
lector, such  penalty  as  they  should  impose  upon  the  suspender  for 
fais  protracting  of  the  plea  wrongously :  And  if  any  sniffer  two  pro- 
testations to  pass  against  him  upon  copies  of  several  8uspensi<^, 
the  Lords  shall  modifie  both  expenses  and  penalty,  in  the  same 
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coat^  nothing  bnt  the  tibeOed  gommwiw,  the  defenoesy  the 
soendence  and  answen,  or  mntoal  condescendenoee,  firmed 
adjneted  as  before,  and  the  intttiocnton  of  the  Loid  OMmry,  or 
of  the  Court,  without  being  mixed  with  argument  of  any  kiiid 

IIL  That  if  the  proof  18  to  be  reported  to  the  whok  Cevt,  the 
oolmniaBion  shall  (nnleaa  otherwiae  ordered  by  the  Covt,  apon 
apecial  cause  shown)  be  directed  only  to  one  or  <ither  of  thcnma- 
ban  of  the  Faculty  of  Adroeatea,  who  are  known  to  he  matotin 
Ediabnigfa,  ^d  attending  thia  Court  during  the  wina 
mer  eaaatons,  and  who  are  of  more  than  of  five  yenrs 
the  bar,  or  to  euch  of  the  JBheriff  or  Slenvart  depntea^  who  an  n- 
aident  in  Edinbuigb,  duriag  the  tiaie  of  seflsioa,  or  wbo^  whan  ip- 
pointed  commiaaioner  in  any  canae^  ahuH  undertake  to  attend  wp- 
on  the  Court,  when  the  state  of  the  proof  is  ready  to  be  faapawJ, 
and  while  the  merits  thereof  are  under  disGuasioau 

IV.  That  such  proofs  as  are  to  be  reported  to  the  whotp  Cont» 
ahall  (with  the  exception  abeady  mentioned)  be  only  lakm  dwiag 
the  spring  or  autumn  vacation,  in  order  that  the  Conumsnoaen 
may  be  at  libe]^  to  attend  without  inconvenience  to  themseWes ; 
it  being  always  understood,  that  the  periods  of  attendsoKe,  as  wdl 
as  the  place  or  places  where  tbe  witnesses  are  to  be  examined,  ahal 
be  adjusted,  at  their  sight,  by  the  Lord  Ordinary,  or  by  the  Court, 
and  that  diey  may  choose  their  own  derk  or  derka;  and  as  the 
Commissioners  are  to  act  in  this  matter  under  the  special  amhmiiy 
of  the  Court,  it  is  recommended  to  them  to  exenaae  char  own 
judgment,  in  the  manner  of  conducting  the  proo^  and  parucailidy. 
to  allow  no  matter  to  be  introduced  which  is  not  pertinent  to  the 
cause,  nor  any  unneeessary  pleading  or  altercatkMi  about  the  eoaa- 
petency  of  questions,  or  jtbe  admissibility  of  witneeaes,  and  to  chadE 
the  parties,  if  they  attempt  to  load  the  proceedings  with 
sary  evidence,  or  superfluous  matter  of  any  kind.    It  is 
recommended  to  them  to  attend  to  tbe  rules  of  evidence,  and  to 
give  their  own  deliverances,  either  vwa  vocet  or  in  wiifing,  aa  tfaey 
aee  cause,  upon  any  debate  which  may  occur ;  it  being  always  ua* 
derstood,  that  their  whole  proceedings  shall  be  subject  to  the  after 
consideration  of  the  Court,  upon  application  made  by  ^idber  pai:^ ; 
in  order  to  which  the  Commissioner  himself,  or  those  actiog  lor 
tbe  parties,  may  take  such  notes,  oh  a  s^Nurate  paper,  as  they  think 
proper,  for  the  due  information  of  the  Court;  but  nothing  diall 
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enter  the  report  but  what  the  comniissioner  himBelf  may  tMnk 
nuteriaL 

y.  That  when  proofs  are  allowed  by  any  of  the  Lords  Ordina- 
ry, to  be  reported  to  l^imself,  especiaUy  in  matters  of  smaller  mo- 
ment, or  where  despatch  is  neoessary,  bis  Lordship  may,  aecordmg 
t{^  drcnmstancflB,  order  the  commisBion,  or  other  warrant,  to  he 
Moad,  either  to  commissioners  of  the  above  description,  or  to  any 
Sheri£F,  or  8tewart  depute  or  substitute,  or  any  other  inferior  ma- 
gistrate, or  the  clerk,  or  assistant-clerk  of  any  court,  but  in  no  case 
shall  aUow  the  parties,  or  their  agents,  to  nam^  ^bm  own  com- 
missioners ;  and  the  same  regoktion  may  be  obserred,  eren  in  the 
case  of  proofs  to  be  reported  to  the  whole  Court ;  proyidihg  al- 
ways, that  this  last  shall  only  be  done  upon  application  to  the' 
Court,  and  spedal  cause  shewn,  such  as  the  necessity  of  immediate 
despatch,  or  that  the  commission  is  granted  merel)^  for  the  exami- 
nation of  a  party,  or  the  exhibition  of  writmgs,  or  to  expedite  mat- 
ters in  a  judicial  sale,  oi>  that  the  proof  is  to  be  taken  in  a  ver^  dis-' 
tant  part  of  the  country,  where  none  of  the  regular  commissioners 
can  attend ;  and,  in  all  such  cases,  the  officiating  commissioner, 
of  whatever  description,  shall  attend  to  the  recommendations  con- 
tained in  Articles  IV.  and  VIL  hereof^ 

VL  That  in  case  it  shall  beoiecessary  to  examihe  witnesses  fordi 
of  Scotland,  the  commission  shall  be  directed  to  some  pei%on  duly 
qualified,  and  with  and  under  such  regulations  and  instructions,  as 
the  Lord  Ordinary  6r  the  Court  shall  tlynk  best  adapted  to  the 
circiimstances'of  the  case,  and  to  the  practice 'hitherto  observed. 

VIL  TJiat  in  the  course  of  taking  ihe  depositions,  if  it  shall  ap- 
pear to  the  commissioner  that  any  witness  is  not  disposed  to  tell 
the  trath,  or  behaves  in  any  unusual  manner,  it  is  recommended  to 
him  to  teke  a  note  theiaeof  at  the  time,  by  way  of  assistaiice  to  his 
memory*,  in  case  he  should  be  appealed  to  on  that  subject,  by  ei- 
ther of  the  parties,  when  the  proof  comes  to  be  advised ;  or,  if  he 
thinks'  proper,  he  may  annex  the  same  to  his  report  of  the  proof. 

VIIL  ^That  when  the  proof  is  reported,  the  same  shall  he  laid,  by 
the  cleik  of  Court,  before  the  Lord  Ordinary  by  whom  it  was  al- 
lowed ;  and  if  a  state  is  to  be  prepared  for  the  whole  Court,  the 
same  shall  be  previously  adjusted  by  the  Lord  Ordinary,  (or  in  hia 
abfllieilce  by  the  Lord  President,)  with  the  assistance  of  .the  com- 
missioner, if  thought  necessary  ]  and  it  is  hereby  dedaied,  that  the 


Gk  '    APPENDIX.  \jiO.  XXIV. 

Conr},  in  fiit«ra,  wiD  gir*  proper  atiitatkm  to  the  anciait 
of  prepBring  states,  and  will  not  admit  .into  tke  state  any 
tlfe  frieadiag^  Aait  fve  neceasBry  for  nndentaadiagtlie 

1X«  Wheieaa  it  is  jvrt  and  reasoMble  titaft  the 
empkyyod  in  taking  and  reporting  tlie  proof,  or  wheae 
maybe  reqnired  in  preparing  the  atate,  and  likewiae  iht  dokoi^- 
ployed  in  writing  the  depositionB  or  the  prepared  iHate^  ihsald  ke 
reoompenaed  for  bis  loss  of  time»  traveUiag  cipenaea>  and  tnidkK 
the  Loids  do  hereby  deelare,  That  no  prepared  states  or  praolie^ 
ported,  whether  to  the  Lord  Ordtnaryor  to  the  wlnle  Conit,iU 
hereafter  be  advised,  until  every  aneh  expenae  be  eettfed  and  paid, 
nnder  the  direction  of  the  Lord  Ordinary,  or  of  the  Govt;  aad 
that  a  ceitifieale  of  this  being  done  shall  be  signed  and  ddircnd 
into  the  process  by  the  dark  or  depnte-deric  of  Cowt,  btfatr  aay 
snch  advising  caft  take  place. 

N.  B.— By  act  of  sedemnt,  22d  Jtine  1809,  this  art  h  (fech- 
.•       •    red  perpetual 


Nb.  XXV. 

ABSTRACT  OF  STATXTTB  48L  OBO.  III.  C.  151,  (4tR  JUI^T  130^) 

Entitled, 

^  An  Act  oonoeming  the  Administration  of  Jnatice  in  Scetbad, 
'*  and  concerftxng  Appeals  to  the  House  of  Lordk* 


§  1.  That  after  IMi  NfMramber  1808,  the  Lofdi  of 
shall  osnally  sit  in  two  dmafons;  and  the  Lotd  Prmid 
asmiof  the  ordinary  Lords  shaH  form  the  J'jrrt /Xwriiaa,  aad  Ae 
Lord  Justke^CUrk  and  $ix  6[  the  ordinary  Lords  afaafi  Am  the 
other  aad  iSfloom^  2>tr«Moii. 

§  2.  The  ordinary  Lords  of  each  Dirision  shall  beappobtodta 
these  sitaatiens  by  his  Majesty ;  and  the  Zorrf /VetMfaif  j^rflfre^ 
side  in  tke  First  Dimtion,  and  the  LardJutHee-aerkmAe  Se^ 
amd;  and  in  the  absence  of  either  of  these  Judges,  aochOnfiaary 
Lord  as  the  other  Jadges  present  shall  appoint,  shall  presida. 

§  8.  As  to  the  Jndg«8  of  the  Coort  of  Jnstiriary,  wptwM  by 
&S.  Geo.  Ul.  c  64,  S  16.     . 
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§  4b  The  Judges  of  each  DiTiuoft'flhall  ail  in  vMsk 
plaijfis  as  hk  Majesty  shall  /ippoini,  and  en  such  days  as  tfe  Cowt 
of  SeaBMia  haa  been  in  nae  to  ^it  npon,  and  at  each  hours  as  tho 
Courly  by  any  regulatiobs  tejbe  auidey  by  aijaonunof  njne  Judges, 
shall  appoint,  by  rqgulatioiis  made  before  the  12th  NoYeraber  1806^ 
^  ptevided  that  the  Judf^  in  each  Division  shaft  haire  the  sama 
"  povfen  with  rsspect  to  adjooinoicMt)  which  the  Judgea  of  ite 
''  whole  Court  niaw  possess.** 

§  5.  The  Qr<£nary  Judges  of  eaeh  Division  ahaU  officiate  m  thtt 
Outer-House  and  Bill-Chamber,  until  it  be  otheswise  provided  by. 
Parliament  * ;  and  two  of  the  said  Judges,  one  for  each  Diyisiooy 
shall  officiate  eadh  week  in  the  OuttT' House  and^BtU-Chanber  in 
the  time  of  session*;  but  it  shall  be  competent  to  the  whole  Courts 
or  a. quorum  thereof,  to  establish  such  regulations  with  regard  to 
Lords  Ordinary  officiating  in  the  Bill-Chamber  daring  the  vaca- 
tion, m  shall  be 'deemed  expedient, 

§  6.  The  Judges  sitting  in  the  respective  Divisions  shall  ezer* 
ciae  the  same  duties,  powers  and  fundtions,  (except  in  cases  heiiK 
in  excepted),  and  shall  enjoy  the  like  authorities  and  privileges  aa 
are  now  exercised  by  the  Lords  of  Council  and  Session  sitting  to- 
gether in  Court. 

§  7.  Four  Judges  in  each  Division^  quorum  f. 

§  8.  The  presiding  Judge,  in  each  Division,  shall  h^ve  soe 
voice,  but  not  a  casting  voice ;  and  in  case  of  an  equality  of  voices, 
the  cauee  shall  remain  for  subsequent  discussion  and  decision; 
and  in  ease  upon  such  subsequent  discussion,  and  decision,  there 
shall  be  again  an  equality  of  voices,  one  of  the  Lords  Ordinary  of 
the  same  Division  shall  be  called  m  from  the  Outer^House,  in  the 
orde^  ef  seniority  as  Judges,  to  be  present  at  the  discussion,  and 
to  vote  in  such  case. 

§  9.  All  canses  which  come,  in  the  first  instance,  before  the' 
Inner-House,  shall,  at  the  choice  of  the  party  institoting  the  same„ 
be  brouf^t  before  either  Divirion ;  and  all  canses  brought  into  the 
Ovter^House  or  Bill-Chamber  shall,  at  the  choice  of  the  party  in- 
stitating  the  same,  be  breught  before  the  Ordinary  Lords  of  such 
DiTiston,  as  the  said  party  shall.think  proper*  to  resort  to,  and  diall 

.    •  This  altered  bj  5a  Geo.  III.  t.  64.     See  Appeadis,  N<i.  XXVI. 
f  Altered  to  three  by  50  Geo.  III.  c  112,  {  38. 
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be  ren0?eil»l6  into  tbe  Innef-HooM  of  daft  Divinonodbf  to  wkiA 
the  Lonfa  Oi^uMiy  bdong ;  and  the  decrees  or  dedmiw  irf  ^ 
DinnoD,  or  Loi^  Ordiiuary,  shftM  Hot  be  onbjeci  to  imew  m  ibe 
Court  of  SeMioa  by  the  Judges  of  the  otlier  Dmuoa;  pnrriiledt 
♦liat  wbym  Miy  action  or  cuMe  has  been  broarfit  before  gee  of  the 
DiTisioiM,  ^  other  DiTiaion,  or  the  Lorda  Ordaaiy  themf,«hril 
lemit  any  action  or  canae  anbaeqoently  brought  befofc  dnai  icle- 
ting  to  ibe  aame  sabject,  or  having  a  connection  or  caetbagacf 
therewith*  to  the  eonaideration  of  the  Diviaioa  or  Lords  Ordiaary 
beforo  whom  the  4nt  action  or  canae  had  been  preTioaaly  faroa^ : 
which  lemita  aha]]  be  made  in  anch  manner  or  form  aa  is  now  aned. 
or.  ahaM  be  e8ta]ll]Bhed  by  fotnre  r^;n]ationa  of  Ae  whole  Govt, 
or.  a  qeomm  of  nine  Judges  tliereof. 

§  10.  It  ahall  be  competent  to  either  Diviaon,  in  CMea  of  ib- 
portance  and  difficulty,  to  state  questions  of  law  in  writdif>  arina|^ 
in  such  cases,  and  to  require  the  opinions  of  th^  Judges  of  the 
olheF  Division  thereon,  and  such  Judges  shall  be  bound  to  casa- 
*Bmnicate  their  opinion  thereon,  rither  aa  s  collective  body,  or  as 
iadividnal  Judges. 

k  ^  11.  The  forms  of  process  before  each  Division  and  the  Lordt 
Ordinary  shaD  be  the  same,  and  no  alteration  ahall  take  phce  bat 
by  acts  of  sederont  of  the  wh(^le  Court,  or  a  quorum  of  nine  Jw^ei 
theseof  assembled  by  the  Ixmi  President,  and  all  the  kwfidjmffrr 
</  ike  Cawri  of  Settion  to  make  acts  ef  spienmt,  and  all  other 
lawful  powers,  duties  and  functions  of  the  said  Court,  saie  ai  the 
esercise  thereof  is  regulated  by  this  act,  shall  renftm  sad  be  in 
full  force. 

§  12.  The  said  Court,  or  qucnrum  of  nine  Judaea,  to 
terim  regulations,  till  provision  shall  be  made  for  ti 
Parliament,  regarding  the  duties  to  be  performed  hj^  the 
cipal  Clerks  of  Session  in  the  said  Divisions ;  provided 
of  these  ClerkB.may  act  in  either  Diviaion,  and  that  theyshdl 
ry  on  their  official  business  in  conformity  to  the  present 
and  it  shall  be  competent  to  the  said  Court  to  make  ii 
lations  with  regard  to  the  duties  of  the  Depute-Cleika  in  the  Oalir* 
House,  and  the  clerks  or  officers  vi  the  Bill-Chamber,  aad  other 
officers  of  Court. 

§  13.  Tbe  difierent  causes  depending  before  any  Lords  Ordi* 
nary  on  12th  November  1808,  shall  belong  to  that  DivinoB  of  the 
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Court  of  which  the  Lord  Ordinary  before  whom  they  are  depend- 
ing ahaD  be  a  part  or  member ;  and  such  cauBes  as  shall  be  then 
depending  in  the  Inner-House  shall  belong  to  that  Division  of  the 
Court  of  which  the  Lord  Ordinary  before  whom  they  formerly  de- 
pended shall  form  a  part  or  member ;  and  all  other  causes  then 
deperiding  in  the  Inner-House  shall  be  distributed  between  the 
said  two  Divisions,  that  is  to  say,  the  first  cause  upon  the  roll  shall 
belong  to  the  First  Division,  and  the  second  cause  to  the  Second  Di- 
vision, and  so  on  successively :  And  in  cases  remitted  by  the  House 
of  Lords  to  the  Court  of  Session,  where  at  the  dates  of  the  remit 
there  shall  be  no  Lords  Ordinary  to  such  causes,  the  first  cause 
so  remitted  shall  belong  to  the  First  Division,  and  the  second  to 
the  other  Division,  and  so  on  successively ;  and  where  there  are 
Liords  Ordinary  to  such  causes,  the  respective  causes  shall  be  re- 
mitted to  the  Division  in  which  the  Lords  Ordinary  to  such  cau- 
ses belong :  provided,  that  in  all  causes  in  which  the  House  of 
Liords  shall  expressly  so  require,  the  Division  to  which  the  cause 
belongs  shall  be  bound  to  require  the  opinion  of  the  Judges  of  the 
other  Division  in  questions  of  law,  in  writing. 

§  14.  Hie  Court,  or  quorum  of  nine  Judges,  to  meet  and  make 
regulations,  and  such  distribution  of  causes,  as  shall  be  necessary 
for  canying  this  act  into  execution. 

§  15.  Hereafter  no  appeal  shall  be  allowed  to  the  House  of 
Lords  from  interlocutory  judgments,  but  only  from  judgments  or 
decrees  on  the  whole  merits  of  the  cause,  except  with  the  leave  of 
the  Division  pronouncing  such  interlocutory  judgments,  or  except 
in  cases  where  there  is  a  difference  of  opinion  among  the  Judges  ; 
nor  shall  any  appeal  be  allowed  from  interlocutors  of  Lords  Ordi- 
nary which  have  not  been  reviewed  by  the  Judges  of  the  Division 
to  which  such  Lords  Ordinary  belong ;  provided,  that  when  a  judg- 
ment or  decree  is  appealed  from,  it  shall  be  competent  to  either 
party  to  appeal  to  the  House  of  Lords  from  all  or  any  of  the  in- 
terlocnfors  that  may  have  been  pronounced  in  the  cause. 

§  16.  If  the  reclaiming  days  against  the  interlocutor  of  a  Lord 
Ordinary  shall  by  inadvertency  have  expired,  it  shall  be  compe- 
tent, with  the  leave  of  the  Lord  Ordinary,  to  submit  said  interlo- 
<eator  to  the  review,  by  petition,  of  the  Division  to  which  he  be- 
longs :  bat  in  the  event  of  such  petition  being  presented,  the  pe- 
titioner shall  be  sybfected  m  ike  payment  €fthe  expenfesprevious^ 
Jy  incurred  in  the  process  by  the  other  party. 
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§  17.  When  any  appeal  is  lodged  in  the  Honae  of  Lnda,  a 
copy  of  the  petition  of  appeal  shall  be  laid  by  the  TespondeBl  be- 
fore the  Division  to  which  the  cause  belongs ;  and  the  Ja^ges  of 
the  said  Division,  or  quorum  thereof,  shall  have  power  to  regulate 
all  matters  *  relative  to  interim  possession  or  execntiuay  aa^  pay- 

<  ment  of  costs  and  expenses  already  Incnired,  aocar£ng  to  their 

<  sound  discretion,  having  a  just  regard  to  the  intereal  of  psrtiM,  as 
'  they  may  be  affected  by  the  affirmance  or  reversal  of  ^  jsdg- 
'  ment  or  decree  appealed  from.' 

§  18.  It  shall  not  be  competent,  by  appeal  to  the  House  of  Lsrdft. 
touching  the  regulations  so  made  as  to  interim  poascnsion,  eieca- 
tion  and  payment  of  ei^nses  or  costs,  to  atop  the  ezeentioii  «f 
such' regulations  as  have  been  so  made ;  provided,  that  whes  tW 
appeal  in  the  principal  cause  shall  be  heard,  it  shall  be  ooa^peteat 
for  the  House  of  Lords  to  make  such  order  respecting  aD 
done  in  pursuance  of  such  regulations,  as  to  iaterim 
&c.  as  the  justice  of  the  case  may  require. 

§  19.  The  House  of  Lords  may  decree  the  payment 
simple  or  compound,  by  any  of  the  parties  in  the 

§  20.  If  any  appeal  shall  be  dismissed  for  want  of 
it  shall  be  lawful  for  the  respondent  to  apply  to  the  Divinoa  sf 
the  Court  of  Session  to  which  the  cause  bdongs,  fisr  paymcst  of 
interest,  simple  or  compound,  together  with  the  coals  or  exptmMJ 
incurred  in  consequence  of  the  appeaL 

§  21.  As  often  as  a  vacancy  in  the  office  of  a  Jud^  ahafl  hap- 
pen in  either  Division,  it  shall  be  filled  up  according  to  ^  pie- 
sent  law  and  practice ;  and  the  new  iqppointed  Judg^  ahaA  fp 
through  the  forms  of  admission  in  that  Division  only  to  whk^  W 
is  appointed,  unless  an  objection  is  made  to  his  admiami^  m  which 
case  the  objection  shall  be  decided  by  the  whole  Covt. 

§  22.  Commissioners  to  be  appointed  to  report  hi  what  mMUsar 
and  form  Jury  trial  could  be  most  useMUy  estabUsM  in  the  Conit 
of  Session ;  and  in  what  manner  the  present  iorm  oC  ppoeeas  m 
that  Court  might  be  improved ;  and  also  to  repent  in  what 
ner  the  proceedings  in  the  Admivalty,  Conuniisary  and 
might  be  improved,  and  whi^t  rfgulati<Nas  qipear  proper 
to  causes  brought  into  the  Oomt  of 'Session  finr  reviaar,  ar  m  the 
first  instance,  or  before  the  Circuit  Court  of  JuaticiBry  by  iffaal : 
and  also  to  make  inquiry  into  the  fom»  of  axtiacting  decreeain  the 
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CovTt  of  Semon,  and  to  report  Rieh  altentiont  thereon  a»  thtll 
appear  reasonable  and  proper ;  and  also  to  report  npon  the  fees  or 
emohiments  of 'the  Gierke  or  other  membera  of  the  said  Court,  and 
also  of  the  Sheriff,  Admiralty,  and  other  Courts  of  Scotland. 
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50.  oxo.  HI.  c.  1 12.  (2Qth  june  1810,)  entitled, 

"  An  act  for  abridging  the  form  of  extracting  Decrees  of  the  Court 
^*  of  Session  in  Scotland,  and  for  the  regulation  of  certain  parts 
*'  of  the  proceedings  of  that  Court. 

§  1.  Tus  present  mode  of  extracting  acts  and  decrees  shall  cease, 
together  with  all  the  fees  and  dues  relative  thereto ;  provided  thai 
the  fees  payii>]e  to  the  Lord  Clerk-Register,  and  to  the  macera 
and  the  keeper  of  the  minute-book  upon  acta  and  decrees,  and  to 
the  housekeeper  npon  abbreviates  of  adjudication,  ahaU  continue 
to  be  paid  upon  the  abridged  forms  of  extract  prescribed  by  this 
act. 

§  2.  The  forms  hereby  prescribed,  and  the  rules  relative  hereto^ 
shall  be  observed  in  all  cases,  aa  well  those  now  depending,  aa 
those  which,  though  finished,  have  not  been  taken  out  of  Court  by 
a  final  extracted  decree ;  and  the  fees  and  dues  hereby  made  pay- 
able shall  in  future  be  the  only  fees  or  dues  payable  for  extracts* 

§  3.  to  8.  Prescribe  the  form  of  the  abridged  extracts  in  com- 
mon actions,  in  advocations  and  suspensions,  adjudications,  cessio 
bonorum^  provings  of  the  tenor,  declarator,  ranking  and  sale. 

§  9.  Provides,  that  in  actions  of  proving  the  tenor,  and  of  re- 
duction, no  act  shall  henceforth  be  pronounced ;  and  in  actions  ol 
improbation,  acts  for  first  and  second  terms  shall  be  discontinued* 

§  10.  Prescribes  form  of  extract  in  all  other  cases. 

§  11.  In  cases  of  i^peal  to  the  House  of  Lords,  copies  of  the 

printed  papery  given  in  to  the  Court  of  Session,  certified  by  a 

'      e2 
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PHncipal  Ckrk  of  Senioa  *,  together  with  oopieB  so  eettified  of 
the  interiocaton  and  mmntes  of  the  Conrty  subeequent  to  the  dtte 
of  the  last  of  these  printed  papen,  shall  be  reoeiTed  in  endenee. 

§  12.  No  record  copy  of  proceedings  to  be  made  in  ktore^  and 
rules  bud  down  as  to  processes  that  are  determined. 

§  IS.  Office  of  extractore  abolished,  and  the  nx  ■liMliiitw  of 
the  Principal  Cleriu  of  Session  shall  prepare  the  abridged  fanos  of 
extracts  herein  directed ;  each  assistant  executing  that  duty  ianch 
processes  as  belong  to  the  department  or  closet  of  the  Prindpsl 
Clerk  under  whom  be  acts,  or  of  the  cotresponding  depote-ckdE 
in  the  Outer-House  f . 

§  14.  Any  party  may  require,  and  the  said  assiatanta  sfaaD  fn^ 
nish  to  such  party,  authenticated  copies  of  all  or  any  part  of  tfe 
proceedingB  in  any  cause,  signed  by  one  of  the  Ptincipal  CkriD : 
but  no  fee  shall  be  paid  for  any  such  copy,  except  the  or&isfT 
chaige  for  copying. 

§  15.  and  16.  Tlie  said  assistants  shall  continue  to  receive  the 
ftBCs  to  which  they  are  at  present,  or  may  in  future  be  cntitM;  teU 
in  their  character  of  extractors,  they  shall  be  entitled  to  no  fee  what- 
ever,  except  the  ordinary  diarge  for  copying :  neidier  daD  die 
Principal  Clerks,  or  the  Depute-Cleiks  of  Session,  be  entitled  to 
any  fees  vHiateTer ;  but  they  shall  receire  ^  salaries  themn  spe- 
cified. 

§  17.  These  salaries  shall  be  paid  quarteriy,  out  of  the  fee-fund: 
and  if  such  fund  shall  be  insufficient,  the  defideades  disll  be  sup- 
plied in  the  same  manner  with  the  salaries  payable  to  the  Judges 
of  the  Court  of  Session. 

§  18.  For  raising  the  fee-fund,  the  fees  spedfied  in  the  schedule 
annexed  shall  be  payable. 

§  19.  £.200 per  atmum  shall  be  paid  out  of  the  fee-land,  to 
the  order  of  the  Prindpal  Clerics  of  Session,  for  defirayii^expeBseit 
of  the  office-rooms  of  the  Principal  and  Depute-Cletks. 

§  20.  Dues  at  present  payable  to  the  Clerks  of  Session,  and 
the  office  of  collector  of  derks'  dues,  shaU  be  abolished ;  and  thp 
dues  mentioned  in  the  said  schedule  shall  be  collected  by  a  ooDcc- 


•  By  1.  sad  8.  Geo.  IV.  csp.  38,  tbese  are  to  be  ngned  bj  the  dak'* 
■Mtirit  only. 

t  Nifw  by  one  of  four  eztrKtora,  under  1.  and  8.  Gca  IV. 
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lor  appointed  hj  the  Lord  President,  holding  his  office  ad  vitam 
aut  culpamy  who  shall  discharge  his  office  by  personal  attendance, 
and  by  marking  npon  each  paper  that  the  proper  dues  had  been 
received,  of  the  date  marked ;  without  which  marking,' no  Clerk  of 
Session,  or  Lord*s  Clerk,  shall  receive  any  snch  pi^r  into  process  • 
and  smeh  collector  shall  demand  and  receive,  once  a  month,  or  of- 
tener,  from  the  keepers  of  the  registers,  who  shaH  be  bound  to  ptty 
to  him,  the  proportion  which  the  Clerks  of  Session  have  been  in 
ase  to  receive  of  fees  paid  upon  registration,  and  upon  extracts,  of 
deeds  and  instruments  recorded  in  the  books  of  Council  and  Ses- 
sion, and  all  such  fees  shall  form  part  of  the  fee-fund. 

§  21.  The  fees  paid  upon  registration  of  deeds,  he  in  the  books 
of  session,  shall  remain  in  other  respects  as  at  present. 

§  22.  Such  collector  shall  be  responsible  for  every  person  whom 
he  may  have  occasion  to  empower  to  act  for  him,  and  shall  find* 
security  for  their,  as  well  as  his  own,  intromissions. 

S  23.  Such  coHector  shall  keep  regular  books  for  entering  the 
fees  of  the  dates  on  which  they  are  received,  with  tBe  mark  of  the 
clerk's  office,  names  of  the  parties,  and  the  step  of  proceeding  upon 
which  the  same  is  paid,  which  books  shall  be  open  for  the  inspec* 
tion  of  the  Judges,  the  Auditor  of  the  Court,  and  the  Principal 
Clerks  of  Session ;  and  such  collector  shall,  at  least  once  every 
week,  lodge  all  moneys  paid  to  him  with  tlie  Bank  of  Scotland  or 
Royal  Bank,  the  interest  received  from  which  banks  respectively* 
ahaH  iotm  part  of  the  fee-fund,  out  of  which  such  collector  shall 
pay  the  salaries  herein  directed ;  and  if,  upon  the  31st  of  Decem- 
ber in  any  year,  any  balance  shall  remain  upon  such  account,  such 
balance  shall  be  paid  to  the  persona  authorised  to  receive  the  mo-  - 
neys,  which  by  the  7th  and  10th  of  Queen  Anne  were  charged 
with  the  fees,  salaries  and  other  charges  allowed  for  keeping  np  the 
Courts  of  Session,  Justiciary  and  Exchequer. 

§  24.  To  check  the  accounts  of  such  coUector,  books  shall  be 
kept  by  the  respective  Clerks  of  Court,  and  such  collector  shall 
rmder  his  accounts  at  least  twice  a-year,  to  an  accountant  to  be 
named  by  the  Lord  President,  or  if  no  such  accountant  shall  be 
named,  to  the  Auditor  of  Court,  who  shall  examine  and  compare 
Uie  same  with  the  books  kept  by  the  clerks,  and  report  thereupon  to 
the  Court. 


70  APPENDIX.  [no,  XXV. 

§  25.  Such  Collector  shall  receive  as  a  remnnentioii  lor  !» 
tnmbley '  4  per  cent,  upon  the  amoont  collected  hj  bun.' 

§  26.  The  nomination  of  each  depute  vested  in  the  aiz  IVedq- 
pal  Clerks  jointlf,  the  senior  Clerk  having  a  casting  Toice  in  case 
of  equality,  and  shall  be  forthwith  reported  to  the  Court. 

§  27.  In  actions  whicli  at  present  require  two  diets  «f  ip- 
pearance,  there  shall  in  fature  he  only  one  diet  upon  an  mimdtt 
of  27  days,  where  a  defender  is  domiciled  in  Scotland ;  but  d(ta> 
tions  in  cases  of  a  single  diet>  and  agunst  ponMms  forth  of  Soothad, 
shall  remain  as  at  present  *. 

§  28.  Causes  not  exceeding  the  value  of  L.  25  SterHag^  shsK 
be  carried  on,  in  the  first  instance,  bef<Mie  the  inferior  judges,  '  ia 
'  the  manner  directed,  and  with  the  exceptions  specified  is  the 
<  Act  of  the  3d  Sessbn  2d  Piorliamesit  of  Chaxfea  OL,  entidei 
'  Act  eoneeming  the  ReffukUion  of  ike  Judioaioriet,* 

§  29.  The  three  junior  Ordinary  Judges  of  the  First  Diwisioa^ 
and  the  two  junior  Ordinary  Judges  of  the  Second  Divinon,  lUl 
be  rdieved  from  attendance  in  the  Inner-House,  and  diaB  not  mx 
thacan*  but  shall  sit  as  Lords  Ordinary  in  liie  Guter-Hoase ;  duist 
is  to  say,  two  of  the  said  Judges,  one  for  each  Diviaicaiy  shall  oA> 
date  each  week  in  the  Outer-House  for  hearing  canses  in  the 
Outer-House  roDsf . 

§  30.  This  regulation  shall  indude  the  duty  of  ^itMiaiMtMii^ 
oaths  and  examining  witnesses,  but  shall  not  extead  fa  At  fiS- 
Chamber,  in  which  the  business  shaU  eontiniie  to  be  dane  aa  aA 


§  81.  The  present  junior  Judges  who  may  be  affected  by  this 
new  reguktiott  shall  not  be  bovnd  by  it,  exoqit  widi  their 
ooBsent ;  and  therefore  the  course  of  rotation  ahaD  reasain  i 
pittMnt,  till  either  by  ^  conseDl  of  the  present  Judgei^  ar  by  i 
appointments  of  Judges,  ihe  requiaite  number  can  ba  akiined  Sbr 
carrying  the  said  tyaten  into  execution. 

§  82.  So  soon  m  five  jimior  Ordinary  Jndgea  ahali  ofiiriite  aa 
pflnmoient  Lords  Ordinary,  Aree  Judges,  in  either  IMvioMi,  dbB 
bea  quorum  in  the  Inner-Honte ;  and  die  other  Judges  Ail  ba 
relieved  from  attendanoe  in  the  Outv-Ho/use. 

*  This  altered  by  6.  Geo.  IV.  c  ISO,  §  53. 
t  Thii  altered  by  53.  Geo.  III.  cap.  64.  $  6. 
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§  33.  Bilk  of  advocftticm  from  interlocutory  jadgmonts  of  the 
Commiflsary  Court  shall  be  allowed  only  on  the  ground  of  contm- 
gency  and  incompetency,  including  incompetency  in  the  mode  of 
proof,  and  in  thia  laat  case  only  with  leave  of  the  Commissary 
Court ;  and  no  faiDs  of  adyocation  shall  be  allowed  from  interlocu- 
tory judgmenls  upon  grounds  of  iniquity  or  error,  but  shall  be  com- 
petent  only  after  final  judgment,  before  extract. 

S  34.  Bills  of  suspension  frvm  the  Admiralty  Court,  in  man- 
time  canses,  shall,  if  not  refrised  without  answers,  be  ordered  to  be 
primed  and  reported  to  either  the  First  or  Second  Division ;  and 
whet«  such  bills  are  presented  during  vacation,  and  not  refused 
without  answers,  the  Lord  Ordinary  shaD  sLst  proceedins:  until  the 
meeting  of  the  Court. 

5  86.  Bills  of  advocation  or  suspension  fhmi  the  Admiralty 
Coon,  in  meroantile  otuses,  shall  be  regulated  in  the  same  manner 
aa  is  herein  afler  preecribed  in  the  case  of  suspensions  and  advoca- 
tioni  from  the  judgments  of  Sheri^  and  other  inferior  judges. 

$  36.  Biys  of  advocation  from  the  ShertfTs  and  other  inferior 
judges  against  interlocutory  judgments,  shall  be  allowed  only  upon 
the  following  groundi :   '  1  j^  Of  Incompetency,  including  defect 

*  (fff  juriadictioA,  personal  objectko  to  the  judge,  and  privilege  of 
<  party ;  2(%,  Of  contingency  3  81%,  Of  legal  objection  with  re- 
'  epect  to  the  mode  of  pfoof,  or  vritfa  leepect  to  some  change  of 
'  posaession,  or  to  an  interim'  decree  for  a  partial  payment,  pro- 

*  vided  that  in  the  cases  specified  under  this  third  head,  leave  is 

*  given  by  the  infisrior  judge.' 

§  37.  Bills  of  advocation  finm  such  inferior  judges  shall  not  in 
any  case  be  received  upon  grounds  of  iniquity  or  enror  against  in- 
teriocBtory  judgments^  but  only  after  final  jtid^mfnt  shall  have  been 


S  88.  bi  cases  where  fitnl  judgment  rfmll  have  been  pronoun- 
ced^ no  written  aaswar  to  a  bill  of  advocation  or  suspension  fhmi 
swell  inferior  judgeiB  riMll  be  received,  but  in  sfl  such  cases  the  bill 
shall  be  passed  without  answers,  upon  caution  being  found,  in  the 
same  anmer  in  whidi  caution  n  at  preftetit  found  in  biBs  of  sus- 
peamon^  except  in  eases  where,  upon  the  face  of  the  bill  itself,  it 
rfiflU  Appear  tint  it  ougllt  to  be  refold. 

9  89.  In  like  manner,  bills  of  advocation  6*0111  inferior  judges, 
OB  the  ground  ef  incompetency  or  contingency,  diall  be  passed 
without  answers,  or  instanter  refused;  but  the  Lord  Ordinary 
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may  hear  parties  viva  voccj  aud  such  bills  may  be  passed  without 
cantion. 

$  40.  Bills  of  advocation  or  suspeiifiion,  when  passed,  sUl  be 
enrolled  in  the  roll  of  suspensions  and  adTocations  in  the  Outer- 
House;  and  the  Lords  Ordinary  in  the  Oater«Ho«8e»  and  the 
Judges  in  the  Inner-House,  shall  have  the  same  power  in  efoy 
case  of  suspension,  which  they  now  have  in  advocatioii%  ts  remit 
to  the  inferior  judge  with  instructions. 

§  41.  Bills  of  suspension  and  interdict  shall,  with  respect  w 
caution,  remain  as  at  present,  and  the  Lord  Ordinary  may  gnat 
interdict,  after  advising  the  same  with  or  without  answcn,  but  ii» 
replies  shall  be  allowed ;  but  the  Lord  Ordinary  may  hear  the  par- 
ties viva  voce. 

$  42.  In  the  case  of  biUs  of  suspension  of  diai^gea,  or  threatened 
charges,  on  bonds,  bills,  promissory-notes,  contracts^ 
tral,  or  other  instruments  registered  for  execution,  and  on 
of  removing,  the  proceedings  shall  remain  as  at  preient» 
that  no  replies  shall  be  allowed ;  but  the  Lord  Ordinary  may 
parties  viva  voce. 

§  43.  In  bills  of  suspension  of  decrees  pronounced  by  the  Court 
of  Session  inforoy  no  replies  shall  be  allowed;  and  the  extracted 
decree  must  be  produced  with  the  answera. 

§  44.  There  shall  in  future  be  two  Princtpal  Cierka  of  the  Bilk 
and  two  Deputy  Clerks,  each  of  whom  shall  be  appointed  fay  tfe 
two  Principal  Clerks  jointly,  without  any  price  or  gratuity ;  sad, 
in  case  the  two  Principal  Clerks  cannot  agree  upon  the  appoiai- 
ment,  the  Lord  President  shall  have  the  casting  ymoe;  and  in  aD 
cases  the  nomination  shall  be  reported  to  the  Court. 

§  45.  The  Principal,  as  well  as  the  Deputy,  Cleika  to  die 
shall  personally  discharge  the  duties  of  their  offices;  the 
Clerks  attending  upon  either  Division  of  the  Court  when  BiD-Cham- 
her  causes  shall  be  under  consideration  there,  and  Andicr  excr- 
oising  a  due  superintendance  over  the  business  of  the  BiSt-Cfana- 
ber. 

§  46.  The  fees  of  the  Bill-Chamber  shall  fmm  a  oomnoA  fnad 
for  the  remuneration  of  the  Clerks,  and  this  fund  ahaU  be  divided 
among  them  monthly  or  quarterly,  as  they  may  settle  among  ttMaa* 
selves,  in  the  proportion  of  one-third  part  thereof  to  each  of  the 
Principal  Clerks,  and  one-sixth  part  thereof  to  each  of  the  Deputy 
Clerks. 


NO,  XXV.]  APPENDIX.  JS 


§  47.  So  much  of  the  ieg:iiUtioiiB  herein  enacted,  aa  relate  to 
the  fees  and  duties  of  the  CMu  of  the  Bills,  shall  be  suspended 
so  long  as  the  present  Deputy  Clerks,  Messrs  Wats<Mi,  Mercer, 
Miller  and  Scott,  shall  continue  to  hold  their  offices,  to  the  ex* 
tent  herein  after  qiecified,  &c  *• 

S  48.  The  fees  specified  in  the  schednle  hereunto  annexed,  and 
no  other,  shall  be  payable  to  the  Auditor  of  Court ;  and,  in  case 
there  should  be  an  Auditor  appointed  for  each  Division,  the  foes 
shall  be  equally  divided  between  the  two  Auditors. 

S  49.  The  fees  received  by  the  Keepers  of  the  Inner-House 
roOs,  or  Clerks  of  the  Lords  President  of  the  two  Divisions,  shall 
form  a  common  fund,  and  be  equally  divided  between  them. 

S  50.  So  soon  as  five  junior  Ordinary  Judges  shall  officiate  as 
permanent  Lords  Ordinary,  the  fees  payable  to  the  Clerks  of  the 
Ordinary  Lords  shall  form  a  connnonfund,  and  be  equally  divided 
among  the  Clerks  of  the  thirteen  Ordinary  Judges. 

S  5L  The  fees  to  Writers  to  the  Signet  for  signet  letters,  and 
for  proceedings  in  the  service*  of  hetrs  before  the  maoen»  shall  be 
those  specified  in  the  schedule  hereunto  annexed* 

i  52.  Every  sheet  charged  for  by  any  prsctilioner  in  the  Court 
of  Session  shall  contain  three  hundred  words ;  and  if  any  instru- 
ment shall  ootttain  less  than  tlvee  hundred  words,  or  i(  after  find- 
ing the  number  of  sheets  which  such  instrument  CAntai^ffj  there  shall 
remain  less  than  that  number  of  words,  such  fewer  words  shall  be 
duuged  as  a  sheet. 

S  53-4-5-6-7-8^  Compensation  to  be  made  to  certain  persons 
who  win  sustBin  loss  by  the  new  regulations  relative  to  extracta. 

§  59.  Every  sum  to  be  paid,  pumant  to  this  act,  out  of  the 
foresaid  moneys,  shall  be  free  of  all  taxes  or  deductions,  except 
the  property  tax,  imposed  by  46.  Gto.  IlL  c«  65. 

SCHEDULES. 

Dues  of  Court 
Summonses,— Su8pen8ions,—-Advocations,— Original  or  Summa* 

*  N.  B.  Mr  Watson  and  Mr  Soitt  are  now  both  dead,  and  some  ar- 
raogements  are  in  consequence  in  progress. 
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ry  AppticationB  by  Petitioo,—- Defences^ — ^Aoswen  to  Sam- 
iiMay  Applicatkms ; — and,  in  general,  the  fimt  piper  or  mep  of 
proc668  gii^en  in,  either  for  pnmier  or  defender  in  any  praoesi, 

to  pay,  eachf , ■>  ..» ,,.    ... ,  ■  ■  £i  1    0    0 

Amendments  of  Libel, — Additional  Defencea, — Siqipie^ 
mentary  CondeBoendenoe,^^npplementary  Answen, 

o^Repliea, — ^DnpKee,  eocA, ,.-...^.,... 10    0 

FWnn  each  party  in  a  hearing, ^«....,         i     i.,  i,,  .,  .,    10   0 

Condescendence, — Answers  to  Condesoendsnee, — R»> 
presentations, — Memorials, — ^InfbmwtioBs, — ^PetitiaBBy 
(other  than  original  PetitionB,) — ^Answers  to  sadi  Pe- 
tidons-*Interests  in  Processes  of  MvhipkpeindiBg, 
Adjudications  and  RankingB, — and  Writings  given  in 

to  satisfy  the  prodnetiooa  in  reductions,  eocA,    0  10    0 

All  interests  where  the  sun  daimed  is  under  L»10^ 

pay  no  fee. 
Answers  to  Repre8entations,«-*Minntea,— Anewen 
td  Minntes, — ^Notes  to  the  Lord  Pkesident,  eaek^        0    S   0 

Depositions  of  witnesses,  eoen, ■* 0    2    0 

EiXtracts  of  Decreee  tHjbTOi  easn, < 110 

Extracts  of  Decrees  in  abeencer*-ActB,— *Ahhreria<es 
of   AdjndicBtions,^-Diligenceof'    and  Pkatentatiaii 

The  fees  of  the  Lord  CMc-R^^ster  on  Sammenie^  md 
on  Acts  and  Decreets  ;  and  those  of  the  Keep«efd» 
Mimite«Book,  aid  of  the  Macen,  and  of  the  Hoose- 
keeper,  to  remain  as  at  ptcscnt ;  and  the  Clstk*s  Ae* 
sistant,  who  prepares  the  extracts,  to  be  allowed  the 
ordinary  lUte  for  copying* 
Certified  copy  of  proesedings  for  Appeal,  eoesAf  ...n......*.*  5    0    0 

Cross  appeals  to  pay  also 5    0    0 

There  is  at  present  payable,  upon  extracts  of  Deeds 
recorded  in  the  Books  of  Council  and  Session,  the  fol- 
lowing sums,  which  are  to  continue  on  their  present 

footing: 

A*       XIA}  wCSw,         - I 'Ill  irr  rnrin  I  iiui.1  J I  1 1  ij  I  lu  III  I  r  II  rri         ir  "iiirr"    ^^  v  v 
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A  Deed,  second,  and  each  other  sheet,  ,, »»  £.0  2  4 

Pees  to  the  AudUor. 

Where  the  Account  to  be  taxed  is  under  L.  10,  ...»,..„  0  7  6 

Where  it  amounts  to  L.  10,  Imt  is  imder  L.  20, 0  10  6 

X^rOm       M^»     Sv      VO       \U»  OV,     »*»t»»ra»»r»*»»—»»* »> ><»■»— «i>i.«*»iwm—i—«— —««»«— »»»    V  JIO  V 

X^  AOUI       X^*     XvVf      lO       X^*    XOv,     9m0»»*uw*wmm9mm»mtm»»rmmm»mm0m*rmf0m0mm09w*mrmm»m»»*m»     X  X  X  V 

X^  A  vUl     X^*    X  v\/     VU    X^tt     M^^\/,      «MgM«MMWMM««WWW«W>«MM'W«^l«W<i«MMWW««OTP«miiMiMmMi««»««W««WM      iv  W  ^^ 

X^XVUl    X^«     wW     IfVJ    X^«     0\M/,      —W— w— M.WMW ■>■!»»»»— WWW—WWMIPW^HXIWiMWHWWIIWI—IW—      •#  9  V 

X^  XUm     XJ«    •# W    vO    X^«    OV^/,      >#»<w>»«mw«>»«M«»»«— i»W»«««*W«M«»«« <»<■»«■»*« ■■IW»i»»«»»*I»««I——     9  V  V 

Where  it  amounts  to  L.  500,  or  upwards, 5  5  0 


Feu  to  Writers  to  the  Sigmet. 
Letters  of  Homing  and  Poinding, — Capdon,-^AR«at- 
ment, — Supplement, — and  Lawborrows,  first  sheet, 

estimated  as  by  this  act,    ... »■.....». ....«*...ii..  wi.oi>«..»..i>«w  0    5    0 

xifVeryr  otner  sneet, ihiiiii».»»w»»*i»<w«w.w.»ww.*»w..mi—— »»i.»«i>iw«ii'»w>ww*Mwwiw» "    i»     v 

Inhibitions, — ^Homings  against  Superiors, — ^Letters  of 
General  and  Special  Charge, — and  Summonses  of 
Adjudication,  first  sheet, ..> 0  10    0 

OeCOnCl    aneet,  -.,     .  .  ■trn-ftrt-tn  rmuj-i  J-jjijujh  ini.  Ill I  I  rr 1 r V  O  V 

AH  other  Summoases  passing  the  Signet,  first  sheet,  «...  0    6    0 

Bills  of  Suspension  and  Adrocation,  when  drawn  by  a 

t\f  nter  to  the  Signet,  first  sheet,  ....»*.■— »«..■—»>—«>-«— <-»«.*«■»«'»  0    6     0 
EiTeiy  other  sheet, 0    4    0 

Letters  of  Sui^Mnsion  and  AdTocation%  when  expede 
by  die  writer  who  drew  the  biU ;  for  the  formal  part, 

For  every  other  sheet  for  writing  and  expeding  the 

When  the  bill  is  drawn  by  anodier  person ;  for  the 

fonnal  pert»  per  sheet,  » »■■  0    5    0 

iPOr  eVety  OWlCr  sweet,  f»  -Mpw mtmmn^ummtwtnwtnnmmmmfmmmmi^  0        4        U 
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Fees  of  Service  before  the  Macersy  to  the  Wriier  to  the  Sigmet,  om 
derh  to  the  Sarvicey  wUhoui  prejudice  to  other  proper  eharges 
relative  to  mahtng  up  the  title. 

Tor  the  Bill  of  Commisaioii, — ^Aets  and  Minntas  of 
Court, — CommiBsioiis  to  proclaim  Brieves,  ke.  first 

Every  other  sheet,  ""'  '  ■■■ - 0    4   0 

For  Chum,  first  sheet, .-... 0  10    0 

Every  other  sheet,  0     6    0 

JTOr   HW  KetOUr,   OrSt   Slieet,    ..•w— »««w»mmi  fmtmtm»wm»mmi  niMwin— — — —    10        0 

Every  other  sheet, -■' »-■ ■■■»»» »*»  ■  ■■■  0  12  0 

As  Cleik  to  the  Service,  where  the  lands  are  heknv 

L«  400  vBiiieQ  rent, «« m— iwiw.<w<ww»<wiw—»— x—i..*—  !■  ■iiiwimwii«  %  4  0 

Amonnting  to  In  400  and  below  L.  700,  ■»■  5  5  0 

Amonnting  to  L.  700,  and  btiow  L.  1000,  .^..^ 7  7  0 

Amoonting  to  L.  1000,  and  below  L.  1500,  ....^ 8  6  0 

Amonnting  to  L.  1500,  and  upwards, -^  10  10  0 


NO.XXVL 

53.  GEO.  III.  c.  64,  (3d  Juke  1813,)  entitled, 

**  An  Act  for  the  better  Regulation  of  the  Court  of  Session  is 
"  Scotland.'* 

§  1.  The  three  junior  ordinary  Judges  of  the  First  DivisioD,  aad 
the  two  junior  ordinary  Judges  of  the  Second  Division,  shaD  ofi- 
ciate  as  permanent  Lords  Ordinary  in  the  manner  heran  after  <fi- 
rected. 

§  2.  The  junior,  or  last  iq^pointed  ordinary  Judge  of  the  Fust 
Division,  shally  in  time  of  session,  officiate  as  Lord  Ordinary  on 
Ae  Sills;  bnt,  during  the  spring,  autumn,  and  Christmas  vaca- 
tions, the  Mrteen  ordtnary  Lords  shall  continue  to  offidade  in  the 
Bin-Chamber  by  rotation,  each  week,  as  at  present. 

§  3.  AH  remits  from  the  Teind-Court  to  a  Lord  Ordinaiy,  and 
all  remits  from  the  Court  of  Session  in  matters  relating  to  seqsea- 
nations  or  bankruptcy, '  and  in  such  other  matters  as  to  either  Di* 
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*'  vision  shall  seem  proper,'  shsll  be  made  to  the  said/Mfuor,  or  last 
appointed  ^Nrdinary  Judge  of  the  Fint  DiTJsioii. 

$  4.  In  case  of  the  deatby  resignation,  sickness,  or  necessary 
absence  of  the  said  junior  or  last  appointed  ordinary  Judge  of  the 
First  Division,  the  whole  Court,  or  a  quorum  therectf,  may  appoint 
the  other  four  permanent  Ordinaries  to  officiate^  each  week,  by  ro« 
tation,  as  Ordinaries  in  the  Bill-Chamber,  and  in  teind  processes, 
and  other  matters  above  mentioned,  till  the  said  junior  Judge  shall 
again  officiate,  or  another  be  i^ypointed  in  his  stead. 

§  5.  Where  any  application  shall  be  made  in  the  Bill-Cham- 
ber to  the  said  junior  Judge^  the  party  shall  notify  the  Division 
to  which  such  i^lication  shall  be  understood  to  belong ;  and  either 
party  who  is  dissatisfied  with  any  interlocutor  pronounced  by  such 
Lord  Ordinary,  may  reclaim  to  the  Division  so  notified ;  and  in  case 
of  remits  made  to  the  said  junior  Judge,  it  shall  only  be  competent 
to  reclaim  to  that  Division  of  the  Court  by  which  the  remit  was 
made :  and  in  case  of  remits  firom  the  Teind-Court,  it  shall  be 
competent  only  to  reclaim  to  the  said  Court :  and  in  cases  where 
the  said  Judge  shall  think  fit  to  take  any  cause  to  report,  such  re- 
port shall  be  made  to  the  Division  to  which,  in  the  event  of  re- 
claiming, the  party  ought  to  have  presented  his  petition  as  above 
directed. 

^  6.  The  two  other  junior  ordinary  Judges  of  the  First  Division^ 
and  the  two  junior  ordinary  Judges  of  the  Second  Division,  shall 
officiate  as  permanent  Ordinaries,  in  the  manner  following ;  that 
is  to  say,  one  of  the  said  ordinary  Judges  shall  officiate  weekly 
in  the  Outer-Housci  for  hearing  and  determining  causes  in  the 
Outer-House  Rolls ;  and,  for  that  purpose,  a  Judge  of  the  Fust 
Division  shall  officiate  the  first  week,  a  Judge  of  the  Second  Di- 
vision the  second  week,  a  Judge  of  the  First  Division  the  third 
week,  and  a  Judge  of  the  Second  Division  the  fourth  week,  and 
so  on  alternately ;  provided  that,  if  this  anrangement  should  be 
prevented  by  the  death,  resignation,  sickness,  or  ahsoBoe  of  any  of 
the  Judges,  it  shall  be  competent  for  the  wh<^e  Court,  or  quorum 
thereof,  to  make  suitable  regulations  for  the  despatch  of  business 
during  such  interruption  of  the  ordinary  rotation. 

§  7.  The  permanent  Lords  Ordinary  shall  sit  in  the  Outer- 
House,  and  shall  proceed  according  to  the  rules  and  forms  now 
established,  or  which  shall  be  established  by  any  acts  of  sederunt. 

§  8.  All  processes  now  depending  before  any  of  the  thirteen 
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oidinaqr  JndffQ^  as  QrdwHiriw,  iiiall  be  branglik  to  a 
before  dieae  Judges;  for  wUeh  pmpoae  they  shall  ntmtlie  Oiif9- 
Hoii8e»  in  sncsh  mamier  as  shall  be  dnected  by  an  act  of  aede- 
nnit* 

§  9.  Any  near  prooaM  m^sf  be  raautted  to  any  ef  the  dmteoi 
Qffdiiiary  Jadges  ob  eomimgenliam  of  any  odier  procMS  ikeady 
depending  belore  bin. 

$  IOl  In  ease  of  the  death  ornsignalionef  anyof  liie  ^rSamj 
Judges,  other  than  the  fire  perawnent  Ordrasriesy  it  shall  becoai- 
pelent  to  the  whole  Coort,  or  qnorani  Aenof,  to  remit,  by  an  act 
of  sederunt  or  otherarise,  aB  the  processes  dien  dependmg  betev 
aoefa  Jndge,  to  any  of  the  pennanent  Ordinaries  belonging'to  eoA 
Difision ;  and  it  shall  be  competent  to  make  sodi  remit  withoat 
any  petition  or  motion  to  that  eflfect. 

§  11.  In  the  event  of  the  death  or  resignation  of  the  jumar  or 
last  appointed  Judge  of  the  First  Diyision,  or  of  bis  ccasiBg  to  he 
such  last  appointed  ordinary  Judge,  it  shall  be  competeat  toTeant, 
without  any  petition  or  motion,  the  processes  then  depen&g  be- 
fore bim,  to  the  Judge  who  shall  be  appointed  such  hut  or  jnnkr 
Jndge  of  the  First  Dirision. 

$  12.  In  the  erent  of  the  death  or  resignation,  or  removal  into 
the  Inner-House,  of  any  of  the  four  other  permanent  Ordinaries, 
the  whole  Court,  or  quoram  thereof,  may,  in  like  manner,  witfaaot 
any  petition  or  motion,  remit  the  processes  then  depaidE^g  hefbre 
bim  to  one  of  the  permanent  Ordinaries  of  the  same  Diriaaon. 

§  13.  In  case  of  equafity  of  Ttnces  in  die  Inner-Hoaae,  upon 
any  oause,  the  Judges  of  the  Fiiat  DiTision  shall  call  in  one  of  the 
said  three  junior  Judges  in  rotation,  beginning  widi  the  senior; 
and  the  Judges  of  the  Second  Division  shall  call  in  one  of  the  said 
two  junior  Judges  in  rotation,  beginning  with  ^e  seder,  to  be 
present  at  the  disonssion,  and  to  vote  in  such  case. 

§  14.  In  case  the  Judges  of  either  Divisian  ^mM^  by  death, 
resignatioB,  siekneas,  dedinature,  or  absence,  be  reduced  to  less 
than  three,  such  Division  may  call  in  one  or  more  of  tbe  penna- 
nent Ordinaries  of  such  Division  in  rotation,  beginning  wiOi  the 
senior. 

§  15.  In  all  cases  where,  questions  of  law  shall  be  stated  in 
writing  by  either  Division,  for  the  opinion  of  the  otha>,  the  five 
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pennttient  Oidiiiaria%  aa  weU  m  the  other  Judgee  of  the  Division 
•Q  caUttd  upooy  thall  oomiiiimicnte  their  opiniona  theniupoii. 

$  le.  Tbit  pari  of  the  48.  6ao.  III.  c.  151^  which  requixea  that 
there  aball  be  an  eq«al  mnnber  ai  the  Lorda  of  Justiciary  in  each 
Division,  repealed. 

§  17.  Plack  biUa  may  be  indoned  by  the  Clerk  of  the  Bills,  and 
this  shall  be  sufficient  without  the  subscription  of  the  Loid  Ordi- 
wiry ;  but  where  a  doubt  or  difBcully  shall  occur  to  the  said  Clerk, 
he  ahaD  leport  the  same  to  the  Lord  Ordinary,  whose  subscription 
sliall  then  be  necessary. 

$  18.  The  46.  Geo.  III.  e.  151.,  and  the  5a  Geo.  III.  c.  lia, 
to  ramain  in  farce  in  ao  fiv  aa  not  altered  or  repealed  by  this  act. 


No.  XXVII. 
&9k  GBO.  III.  c.  45^  (SOth  JUNE  1819,)  entitled, 

**  An  Act  to  explain  and  amend  certain  Acts  relative  to  the  Court 
«  of  Session  in  Scotland." 

J  1.  Upon  a  viieanoy  arising  in  the  Inner^House  of  either  Di- 
vision by  death  or  resignatiouy  any  one  of  the  Judges  sitting  in  the 
Inner-House  of  the  other  Division  may  (if  such  Judge  shall  desire 
it)  be  removed  to  the  Division  where  the  vacancy  has  arisen  ;  and 
the  vacancy  thus  created  in  the  Division  from  which  the  said  Judge 
efaall  have  been  removed,  shall  be  supplied  by  the  senior  Lord  Or- 
dinary officiating  in  the  Outer-House ;  or  if  an  Inner-House  Judge 
of  the  Division  where  the  vacancy  shall  not  have  arisen  shall  de- 
sire to  be  transferred  to  the  other  Division,  then  the  senior  Lord 
Oniinary  in  the  Outer-House  shaB  be  transferred  to  the  Inner- 
House  of  that  Division  in  which  the  vacancy  has  taken  place, 
thoi^  he  should  not  originaDy  have  been  appointed  to  sit  in  that 
IMvision. 

§  18l  When  a  vacancy  arises  among  the  permanent  Lords  Ordi- 
nnvy,  the  senior  Ordinary,  if  he  desires  it,  may  be  transferred  to 
tknt  Division  in  whidi  the  vacancy  has  arisen ;  and  if  he  shall  not 
desire  it,  then  the  next  permanent  Ordinary  may  be  transferred, 
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of  the  Court.    AndtheLoidiappouittheauiietobepiutedaiid 

pubUibed  in  the  usual  fonn« 

(Signed)  C.HOPE,/./'.  A 

Schedule  A. 

PERMANENT  ORDINARIES 
First  Weeky  Tuesdayy  18C4  Januasry  1814. 
Outer-House, — ^Lord  Gilliss. 

Tuesday  Fortnoony 
Lords  Alloway        and  Cnigie. 
Wednesday^ 

Alloway        and  Ciaigie. 

Tkursdayy 

Alloway        and  Ciaigie. 

Friday, 

Pitmilly        and  Reston. 

Sttiwrdayy 
PitmiDy        and  ResUML 

Second  Weeky  25e4  Jamiary. 

Outer-House, — ^Lord  Pitmillt. 

Ikiesday, 

Lords  Gillies        and  Craigie. 

Wedneedayy 

GiUies        and  Ciwgie. 

Tkmrsdayj 

Gillies        and  Craigie. 

Friday^ 

Alloway        and  Reston. 

Saiurdayy 
Alloway        and  Reston. 

Hkird  Weeky  Tuesdayy  \U  February  1814. 
Outer-House, — ^Lord  Alloway. 
Tuesday  Forawofh 
Lords  Gillies        and  BtmiBy. 
Wedkesdc^y 
Gillies        and  PitmiUj. 
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rotation  prescribed  in  two  schedules  annexed  to  the  said  act ;  and 
that,  from  the  changes  which  hare  since  taken  place,  a  new  ar- 
rangement of  that  rotation  becomes  necessary,  and  may  now  be 
adTantageously  made  for  expediting  the  Onter-Honse  procedure, 
by  a  renewal  of  the  said  act  of  sederunt,  adapted  to  the  present 
state  of  the  business  of  the  Court,  and  with  such  alterations  and 
amendments  as  experience  has  suggested,  do  therefore  of  new  en- 
act and  declare,  Imoy  That  Lord  Reston,  now  the  junior  of  the 
three  Permanent  Oidinaries  of  the  First  Division,  and  after  his 
removal  from  the  situation  oi  Junior  Ordinary,  the  Judge  who  shall 
succeed  him  9b  junior  in  that  Division,  shall  officiate  and  carry  on 
the  business  appropriated  to  the  said  junior  Judge  by  section  1. 
of  that  act,  but  shall  now  sit  in  the  Outer-House  on  the  days,  and 
in  the  order  set  forth  in  the  schedule  A,  hereunto  annexed,  which 
is  subscribed  by  the  Lord  President  as  relative  hereto,  without 
prejudice  to  the  9aaA  junior  Judge  asking  and  obtaining  leave  to 
flit  at  other  times  when  necessary. 

2e29,  And  whereas,  from  the  morning  hour  held  by  the  late  Lord 
Craig,  being  now  open,  and  the  Outer-House  business  formerly 
depending  before  several  of  the  Ordinary  Judges,  who  are  in  other 
respects  attached  to  the  Inner-House,  being  now  so  far  exhausted 
as  to  require  a  less  share  of  the  morning  hours  than  is  appropria- 
ted for  that  purpose  by  the  former  net,  and  it  will  prove  a  great 
accommodation  to  the  Penaanent  Ordinaries,  and  forward  the  bu- 
siness in  dependence  before  them,  were  they  authorised  to  occu- 
py the  morning  hours  now  vacant,  on  those  days  of  the  week  when 
they  are  otherwise  to  sit  in  the  Outer-House  in  the  forenoon  : 
The  Lords  do  therefore,  in  order  to  accomplish  these  objects,  enact 
and  declare,  that  the  morning  hows  shall  in  future  be  appropriated 
to  these  several  Judges,  according  to  the  order  set  down  in  the 
new  schedule  B,  hereunto  annexed,  which  is  also  subscribed  by 
the  Lord  Pt^esident  as  relative  hereto. 

StiOy  That  the  arrangements  made  by  section  4.  of  the  former 
act  shall  be  continued,  with  this  differmce,  that  schedule  A,  here- 
unto annexed,  shall  now  be  substituted  for  that  of  the  said  former 
act.  And  the  regulations  specified  in  sections  6.  and  7.  of  the 
former  act  are  hereby  renewed. 

4to,  LatUy^  This  act  shall  continue  in  force  during  the  pleasure 

/ 
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of  the  Cout.    And  the  Lords  appoiat  the  same  to  be  pcmted  ud 

publiabed  in  the  nraal  form. 

(Signed)  C.HOPE, /.P.  A 

Schedule  A. 

PBRMANENT  ORDINARIES. 

PirH  Wediy  Tueadayy  18cA  Jannanf  1814. 
Onter-Hooae, — ^Lord  Gilliss. 

Tuesday  Fortnaony 
Lords  Alloway        and  Cnigie. 
Wednesday^ 

AUoway        and  Ciaigie. 

ThiTsdayy 

ADoway        and  Ciaigie. 

Friday^ 

PitmiUy        and  Reston. 

SoihiTday, 
PitmiUy        and  Reston. 

Swmd  Week,  25eh  January. 

Onter-Honse, — ^Lord  Pitmillt. 

7\iesdayy 

Lords  Gillies        and  Cnigie. 

Wednesday^ 

Gillies        and  Cia^. 

Tkursdayy 

Gillies        and  Craigie. 

Friday^ 

AUoway        and  Reston. 

Sahirday, 
AUoway         and  Reston. 

Third  Weeky  Tuesday,  Isi  Febmary  1814w 
Onter-House, — ^Lord  Allowat. 
T\tesday  Forenoon, 
Lords  GiUies        and  PitmiUy. 
WedMsday, 
GUlies        and  PitmiUy 
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Thursdayy 
Lords  Gilliee         and  Pitmilly. 

Fridayy 
Crugie        and  Reston. 

Saturday^ 
Cnugie        and  Reston. 

Fcunh  Week^  Tuesday,  9ih  Pelmuiry. 

Outer-House, — Lord  Craigie. 

Tuesday^ 
Lords  Alloway        and  Pitmilly. 
Wednesdayy 

Alloway        and  Pitmilly. 

Thursday, 

Alloway        and  Pitmilly. 

Friday, 

Gillies         and  Reston. 

Saturday 

Gillies         and  Reston. 

Bills, — Lord  Reston. 
And  so  on  to  be  repeated. 

(Signed)        C.  HOPE,  /.  P.  Z>, 

Schedule  B. 

MORNING  HOURS, 

TvMday^ 
Lords  Glenlee,  Meadowbank,  Balmato. 

Wednesday^t 

Hermandy        Bannatyne,        Permanent  Ordiaary  in 

bis  Sd  week. 
Thursday^ 

Robertson,         Suocotb,  Permanent  Onlinary  in 

bis  Sd  week. 
Friday^ 

Glenlee,         Meadowbaak,      Permanent  Oidinary  in 

bis  4tb  week. 
Saturday^ 
Baana^me,        Robertson,       Permanent  Oidiniay  of 

tbe  week. 
(Signed)        C.  HOPE,  /,  P.  Z>, 

/2 
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No.  XXIX. 

1.  AND  2.  GEO.  IV.  c.  38.  (28th  mat  182]>)  enlided. 

An  A i*t  fifr  iMTtaVliithiiig Rfgi^ftt^**'** «i«p«i»ti«g #im^«i  Pw4»  t£^ 
FhweedingB  in  the  Court  of  Session,  and  in  the  Conit  of  Cob- 
miBsionen  for  Teinds,  and  Fespecting  the  duties,  qualHicatiom, 
and  emolmnentSy  of  certain  Clerks  and  other  Oflio»B  of  the  said 
Courts* 

Ths  preamble  sets  forth,  That  the  acts  48.  Geo.  m.  cap.  151, 
50.  Geo.  UI.  c  112,  5S.  Geo.  III.  c  64,  and  55.  Geo.  UL  c  70, 
were  passed,  and  that '  it  is  expedient  that  the  said  acts  shonldm  oer- 
'  tain  particulars  be  amended,  and  that  certain  reguktions  should 

*  be  established,  which  cannot  be  effected  without  the  audioriKy  of 

*  Parliament ;  be  it  therefore  enacted,'  §  1.  That  upon  Inlk  of  adfo- 
cation  and  suspension,  complaining  of  final  judgments  of  dwrifis  and 
other  inferior  judges,  it  shall  hereafter  be  competent  either  for  the 
Lord  Ordinary  <m  the  B31s,  or  for  the  Court,  to  remit  the  cause 
to  the  inferior  judge,  with  instructions  how  to  proceed ;  but  no 
such  remit  shall  be  made,  except  in  the  case  of  a  swyeiMaoB  of 
a  decreet  in  absence,  without  hearing  counsel,  or  rsceiring  a  writ- 
ten answer  on  the  part  of  the  respondent. 

§  2.  The  procedure  on  bilk  of  advocation,  compkimng  of  final 
decreets  of  removing,  shall  be  the  same  as  is  established  for  ImDb 
of  suspensions  of  such  decreets. 

§  8.  In  all  cases  in  which,  upon  report  of  the  Lord  Ordinary  on 
the  Bills  to  the  Lords  of  either  Division,  there  shall  be  a  dittErence 
of  opinion,  and  an  ecpiality  of  voices,  such  Lord  Ordinary  on  the 
BiHs  shall  vote  in  the  case ;  and  in  all  other  cases  when,  in  oonae- 
qoenoe  of  such  difference  of  opinion  and  equality  of  votcea,  die 
cause  w  matter  shall  be  appointed  to  remain  for  subsequent  dk- 
coawnv  if  the  question  shall  have  previously  depended  befor«»  any 
Lord  Ordinary  of  the  same  Division,  being  at  the  tinae  of  such 
discussion  one  of  the  permanent  Ordinaries,  such  Lord  Ordinary 
shill,  withont  regard  to  any  rotation,  be  called  in  to  be  |»r«MBt  at 
the  discossioa^  and  to  vote  in  the  case. 
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§  4w  In  case  of  the  death,  sicknees,  necessary  absencey  or  legal 
declinature  of  the  Lord  Ordinary  on  the  Bills  daring  the  period  of 
the  sessiony  bat  at  a  time  when  the  Court  is  not  actually  sitting, 
any  one  of  the  permanent  Ordinaries,  on  a  due  statement  by  any 
of  the  clerks  of  the  bills  of  such  fact,  and  of  some  urgency  in  the 
case,  shaU  and  may  pronounce  on  any  bill  which  may  in  such  case 
be  kid  before  him,  such  interlocutw  as  circumstances  may  require, 
without  prejudice  quoad  uUra  to  the  provisions  of  the  aforesaid 
act,  passed  in  the  fifty-third  year  of  his  said  h&te  Majesty's  rdgn, 
and  also  without  prepdice  to  the  power  of  either  Dirision,  upon 
legal  declinature  of  the  Lord  Ordinary  <m  the  Bills  when  represent^ 
ed  to  them  in  any  case,  to  remit  die  same  to  another  Ordinary  in 
hie  stead. 

§  5.  Either  Division,  in  all  cases  when  great  awofi^Mm  is  made 
with  a  process  of  redaction,  instead  of  granting  warrant  to  enrol  the 
same  in  the  next  regulation  roll,  may  remit  to  the  fifth  or  junior 
Lord  Ordinary  for  the  time,  to  discuss  the  reasons  of  reduction 
and  other  eondusions  of  the  libel,  without  prejudice  to  the  power 
of  the  Court,  on  the  ground  of  contmgency,  or  any  other  sufficient 
onuse,  to  make  such  remit  to  any  of  the  permanent  Lords  Ordina^ 
ly ;  and  the  Court  is  authorised  and  required  to  regulate  by  act  of 
aedemat  the  time  and  manner  of  enrolling  such  processes  of  rednc- 
tiim  BO  to  be  remitted  to  the  fifth  or  junior  L<Hd  Ordinary,  and  of 
calling  the  same  before  the  Lord  Ordinary  in  pursuance  of  such 
remit  *• 

§  6.  From  and  after  the  passing  <^  this  act  (with  the  exception 
hnein'after  specified),  no  person  shall  be  capable  to  be  a]^ointed 
a  Principal  Clerk  of  the  Bills,  except  a  Principal  Clerk  of  Session ; 
and  erevy  person  to  be  hereafter  i^pointed  to  the  said  office  shall 
penonally  discharge  the  duties  thereof,  in  manner  provided  by  the 
said  act,  passed  in  the  fiftieth  year  of  the  reign  of  his  late  Majesty, 
and  shall  in  respect  of  such  appointment  be  entitled  to  the  salary 
herein  alter  provided,  but  to  no  fees  or  other  emoluments  what- 
soever :  Provided  always,  that  the  two  Principal  Clerks  of  Session, 
who  shall  be  appointed  Principal  Clerks  of  the  Bills,  pursuant  to 
this  act,  shall  not  belong  to  the  same  Division  of  the  Court  at  the 
same  time,  but  one  shall  be  appointed  from  each  Division. 

§  7.  Nothing  herein  provided  shall  be  so  construed  as  to  com- 
pel any  of  the  present  Principal  Clerks  of  Session  to  accept  the 

•  Tliis  altered  by  6.  Geo.  IV.  c.  120.  §  27. 
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sftid  office  of  Prindpd  Clerk  of  the  BiDb  ;  but  every  person  to  be 
hereafter  appointed  a  PHncipal  Cleik  of  Seflsion  ahall»  in  enw  of 
his  being  snbseqnentty  appointed  to  be  one  of  the  Princqial  Clerks 
of  the  BiIIb,  be  bound  to  accept  the  aaid  office  and  peffbnn  the  do* 
ties  thereof;  and  in  case,  at  the  tone  of  any  vacancy  aning  in  ih& 
office  of  Principal  Cleik  of  the  Bilky  there  shall  be  no  Principal 
Cletk  of  Session  willing  or  bound  to  accept  the  same  in  msa  of 
this  act,  it  shall  be  lawful  to  his  Majesty^  his  hein  and  svKnaan, 
in  such  case,  to  appoint  a  fit  and  proper  persmi  legally  ifiiafified  to 
be  appointed  a  Principal  Clerk  of  Session  to  fill  the  said 

§  8.  From  and  after  the  time  when,  in  terms  of  the 
contained  in  the  said  act  50.  Geo.  III.  cap.  112,  there  shaB  he 
only  two  Depute-Clerks  of  the  Bills,  each  of  idiom  would  be  en- 
titled, by  yirtue  of  the  said  act,  to  draw  one-sixth  part  of  the  Mai 
fees  payable  to  the  Clerks  of  the  Bills,  the  serenl  Oeria  of  ih» 
Bills  shall  be  entitled  thenceforth  to  receiTe,  fivm  the  Colleelor  of 
the  Fee  Fund,  the  annual  salarieB  undennentioned,  payihle  quar- 
terly, TI8.  for  erery  Prindpal  Clerk  of  the  BiHs,  not  bebg  alsi^ 
a  Principal  Clerk  of  Session,  dC600 ;  for  every  Principal  Cleik  of 
the  Bills,  being  also  a  Principal  Clerk  of  Session,  £ilOO ;  and  for 
each  of  the  Depute-Clerks  of  the  Bills  de.450;  and  die  said  Cieifca 
shall  be  thereafter  entitled  to  no  fee  or  odier  emohraieat  whacao- 
erer,  but  the  whole  fees  now  legally  exigible  by  ^m  said  dmk 
shall  thenceforth  be  paid  over  on  the  first  Monday  of  every  maaA 
to  the  Collector  of  the  Fee  Fund,  conformably  to  an  aoc 
of  to  be  delivered  to  bin,  signed  by  one  or  odier  df  die  said 
pnte  clerics,  and  to  the  verity  of  which  the  said  dep«te-deik 
make  oath,  if  required* 

$  9.  No  person  shall  be  capable  to  be  appointed  ftinclpal 
of  the  CommisBioners  for  Teinds,  except  a  person  legally 
to  be  appointed  a  Principal  Clerk  of  Session  ;  and  no  Micxpal  or 
Depute  Clerk  of  the  Bilk  to  be  hereafter  appointed,  diall,  after  bia 
appointment,  practise  as  an  advocate  or  agent  before  the  Coast  uC 
Session,  under  pain  of  deprivation  of  office ;  nor  shall  any  pwwm 
henceforth  to  be  appointed  Clerk  to  the  Commission  of  TeindB 
practise  as  an  advocate  or  agent  before  the  Commission  of  Tcindiy 
under  pain  of  the  like  penalty. 

$  10.  The  Court  of  Session,  as  commissioners  for  pfauitatioa 
of  kirks  and  valuation  of  teinds,  authorised  to  pass  artn  of  cede* 
runt  from  time  to  time  regiilsting  the  form  and  manner  of  proceed* 
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kigB  in  all  prooemes  of  avgmentation  and  locality  that  may  come 
before  them. 

$  IL  In  all  cases  in  which  it  is  now  lawfnl  and  competent  to 
grant  oommission  by  anthority  of  the  Court  of  Session  to  the  ma- 
con  for  proceeding  in  any  serWce^  and  in  which  the  brief  issued 
horn  Chancery  is  thereupon  directed  to  the  macers,  such  commis- 
sion shall,  from  and  after  the  20th  June  1821,  be  granted,  and 
such  brief  issued,  according  to  similar  forms,  to  the  Sheriff-depute 
of  Edinburgh,  or  his  substitnte,  as  Sheriff  in  that  part  specially 
constituted,  whether  such  service  may  relate  to  lands  and  heritages 
situated  in  or  beyond  the  sheriffdom  of  Edinburgh,  or  in  several 
sheriffdoms ;  and  in  all  cases  of  competition  of  brieves,  as  well  as 
where  a  party  claiming  right  to  appear  and  oppose  a  service,  shall 
make  such  appearance,  either  party  may  apply  for  and  obtain  ad- 
vocation of  the  brieves  to  the  Court  of  Session,  not  only  from  any 
inferior  judge,  but  also  from  the  said  Sheriff  of  Edinburgh,  acting 
under  special  commission ;  and  the  Lord  Ordinary,  before  whom 
the  letters  of  advocation  shall  be  called,  shall  advocate  the  brief 
and  remit  to  the  fifth  or  junior  permanent  Lord  Ordinary  for  the 
time,  to  be  judge  in  the  said  service,  without  prejudice,  nevertheless, 
to  the  power  of  the  Court,  whether  on  declinature  or  any  other  cause 
shown,  to  remit  to  any  other  Ordinary  to  be  judge  in  any  service  ; 
and  every  such  service,  whether  before  the  Lord  Ordinary  on  advo* 
cation,  or  before  the  Sheriff  of  Edinburgh  on  special  commission, 
shall  proceed  in  the  same  place,  form,  and  manner  (unless  in  so  fiv 
as  the  same  may  hereafter  be  otherwise  regulated  in  manner  herein 
after  authorised),  as  services  have  heretofore  proceeded  before  the 
macera,  except  that  the  said  Sheriff  shall  not  be  required  to  take  any 
oath  dejideli  ttdministratiane^  as  in  the  case  of  the  macers ;  and  the 
practice  of  applying  to  the  Court  for  assessors  is  hereby  abolished ; 
and  the  Court  of  Session  is  empowered,  by  any  act  or  acts  of  se- 
derunt, to  make  such  rules  and  regulations  as  may  be  deemed  ex- 
pedient for  altering  and  amending  the  form  and  manner  of  issuing 
of  brieves  and  executing  the  same,  and  of  conducting  the  proce- 
dure in  such  services ;  and  for  every  such  service,  deduced  before 
Uie  said  Sheriff  on  commission,  he  shall  be  entitled  to  a  fee  of  five 
{piineas  on  every  service  in  lands  whereof  the  valued  rent  is  up- 
wards of  Two  thousand  pounds  Scots,  and  in  every  service  of  a 
Peer,  and  of  Two  guineas  in  eveiy  other  s<»rvicT.  • 
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$  Sa  PloiidMfor  the  dkponl  of  llie  bilmce  ef  ^  iaefiiid» 
aad  §9t  the  rapply  of  any  deficiency  m  die  nenner  fifwcrihtd  m 
eet  M.  Geo.  III. 

$  SI.  In  case  it  aheU  at  any  time  appear  diet  the  fees  by  wUdb 
the  aaid  fund  ia  createdy  {wodnoe  annnattyaaamniatenali^eiBead- 
jBg  the  amount  reqniredy  it  fihail  be  oompetent  to  the  Coeit  to  d»- 
mmiah  the  amoimt of,  or  altogether  to  abo&ha&y  of  the  mid  im; 
provided  always,  that  if  by  any  diminntioii  or  aholilioBy  ^fimd 
•hall  become  insufficient  for  the  legal  deasandi  wpaa  h,  tlie  Cont 
shall  restore  the  said  fees  in  whole  or  in  part,  so  as  to  keep  the  fend 
as  neariy  asmaybe  equal  to  the  bordens  diereon. 

S  32.  Whereas  the  office  of  Anditor  of  Aoconnta  in  the  Govt  «f 
Session  was  established  by  acts  of  sederant  of  the  Lords  of  Coan- 
cil  and  Session,  and  the  fees  payable  to  and  mrigiWe  by  the  Avdilsr 
were  afterwards  r^nlated  and  established  by  the  afwessid  act 
passed  in  the  fiftieth  year  of  the  reign  of  his  lateMiges^,  bywhidk 
it  was  provided,  that  in  the  event  of  there  being  an  Andttersf  each 
Division,  such  fees  sbonld  be  equally  divided  between  die  twe  Aa- 
ditors :  And  whereas  the  said  office  has  been  found  uatlal  aad  he- 
kieficial,  be  it  dierefore  enacted,  That  die  said  office  of  An^fesr  «f 
Accounts  shall  hereafter  be  and  remain  a  permanent  office  in  tk» 
Court  of  Session,  and  the  person  at  present  filling  the  said 
shall  continue  to  hold  the  same  ad  vitam  aui  cajpaai,  wid 
nevertheless  to  his  Majesty,  his  heirs  and  Bnccesww,  to  appomt 
anodier  Auditor  of  Accounts,  so  that  there  may  be  an  AadStor  off 
Accounts  for  each  Division  whenever  it  shall  be  cwlified  to  hia 
Majesty,  his  heirs  and  successors,  by  the  Loid  Prandent  of  die 
Court  of  Session  and  the  Lord  Jusdoe-Cleik,  that  in  die  opinioa 
of  the  Court,  the  due  despatch  of  the  busineBS  of  the  sai 
shall  require  that  there  shall  be  two  such  Auditon^  etcry 
Auditor  being  a  fit  and  proper  person,  who  shall  have  pmcdaed 
for  not  leas  than  three  years  as  a  writer  to  the  signet,  or  aa  a  mem* 
ber  of  the  incorporation  of  solicitors  before  the  Sa|ireme  Coorts  in 
Scodand  ;  and  every  person  filling  the  said  office  shaB,  in 
of  his  appointment,  be  a  member  of  the  College  of  Jnstioe, 
shall  hold  die  same  ad  vUatn  aui  cmipam  ;  and  that  upon  every 
vacancy  in  the  said  office,  by  deadi,  resignation,  or  odierwise,  il 
shall  be  lawful  to  his  Majesty,  his  heiis  and  suocesaon,  to 
nate  and  appoint  a  fit  and  proper  persim,  of  the  deaaiption 
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\y  to  sapfAf  radi  rmtamcy ;  and  no  penon  holdinf^  the  «iid  o$- 
fiee  Binlly  nncter  pein  of  deprivation  of  office,  practise  eitber  di* 
recAy  or  indiredly  as  an  agent  before  the  said  Court  of  Senion :' 
I^ovided  always,  that  in  the  event  that  two  Anditon  of  Aecounia 
shall  be  app«ymted»  it  shall  and  may  be  kwfnl  for  the  Coort  of 
Session,  and  snch  Coort  is  heiehy  empowered  by  an  act  or  acts  of 
sedemnt,  to  regolate  the  manner  in  which  the  business  of  die  said 
office  shall  be  performed  by  the  said  two  Auditors,  and  the  man- 
ner in  which  the  fees  granted  by  the  said  recited  act  shall  be  di- 
vided between  them,  any  thing  in  the  said  recited  act  to  the  con- 
trary not widistanding :  Provided  further,  that  a  copy  of  every  such 
act  of  sederunt  shidl  be  transmitted  by  the  Piesident  to  thi  Court 
of  Session  to  his  Majesty's  Secretary  of  State  for  the  h6i)cre  de- 
partment, who  shall  cause  a  copy  thereof  to  be  laid  before  each 
House  of  Parliament,  at  or  immediately  after  the  comm^noeinent 
of  the  then  next  Session ;  and  upmi  the  expiration  of  tfar^  calen-« 
dar  UMMiths  after  the  first  day  of  such  session,  but  not  sooner,  ekiA 
act  of  sederunt  shall  become  in  force  in  the  same  manner  as  if  the: 
vegnhtioflis  prescribed  therein  had  been  made  by  the  authority  of 
Patliamettt:  Provided  nevertheless,  that  incase  the  present  Audi- 
tor, or  any  Auditor  henceforth  to  be  appmated,  shall  be  unable  to* 
dSfldttige  the  duties  of  the  said  office,  by  reason  of  temporary  ia-» 
diapositicm  or  absence,  it  shall  and  may  be.kwfol  for  the  said  Court 
to  i^point  a  fit  and  proper  person,  though  continuing  to  practise 
aa  an  agent  before  that  Court,  to  discharge  the  duties  of  such  Au- 
ditor during  the  period  of  such  temporary  indisposition  or  absence. 

S  33.  From  and  after  the  passing  of  this  act,  it  shall  not  be  law- 
ful to  extract  any  decree  for  the  random  sum  of  expenses  conclud- 
ed for  in  the  suoamons;  and  that  in  all  cases  in  which  decree  is 
psoBOuneed  in  absence  of  the  defender  or  defenders,  an  account  of 
eocpenses  shaU  be  lodged  in  process,  and  taxed  by  the  Auditor,  and* 
that  a  report  thereon  by  the  Auditor  shall  be  a  sufficient  wanaot 
aad  authority  to  the  extractor  to  fill  up  the  amount  of  expenses  to 
be  awarded  against  the  defender  or  defendera  in  the  extracted  de* 
cree,  withoat  the  ^aid  report  being  brought  under  the  ooBsidera- 
tion  of  the  Lord  Ordinary,  unless  by  his  own  direction,  or  that  of 
the  Auditor,  or  on  the  motion  of  any  party  interested ;  and  for  the 
taxing  of  all  such  accounts,  in  cases  of  decrees  in  absence,  the  Au- 
ditor shall  be  entitled  to  charge  a  fee  of  6s.,  and  no  more,  when 
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$  Sa  PlrondeftlDr  the  diflpoMlaf  tiie  baboice  6f  te  iwfiaid, 
aad  for  the  supply  of  any  d^cuncy  in  tbe  BMiUMr  deaoihed  m 
•ct5aGee.IIL 

S  31.  In  case  it  shaU  aft  any  time  appear  tlial  ikt  lorn  hfwhkk 
the  said  fond  is  Greeted,  prodnce  amniaUy  asom  malcdaflyeseaed-- 
ing  the  amount  required,  it  shall  be  competent  to  die  Coact  %»  di- 
Bunish  the  amount  of,  or  altogether  to  abotiahany  of  the  sad  fsea ; 
provided  always,  that  if  by  any  diminBtion  or  ahoKtioB,  diafMd 
shall  become  insufficient  for  the  legal  demands  vpon  it,  the  Coot 
shall  restore  the  said  fees  in  whole  or  in  part,  aoaa  to  keep^lanA 
asneailyasmaybe  equal  to  the  burdens  thereon. 

$  S2.Wberea8theofficeof  Auditor  of  Accounts  in  dm  Cewtsf 
Sesmon  was  established  by  acts  of  sederunt  of  the  Lords  of  Ceaa* 
cil  and  Session,  and  the  fees  payable  to  and  exigible  by  ikit  AuAsr 
were  afterwards  regulated  and  estabUahed  by  the  afmesaid  act 
passed  in  tbe  fiftiedi  year  of  tbe  reign  of  his  late  Majesty,  by  which 
it  was  provided,  that  in  the  event  of  there  being  an  Audtorsf  each 
Division,  such  fees  should  be  equally  divided  between  die  two  Aur 
£tor8:  And  whereas  tbe  said  office  has  been  found ueelul  and h^ 
kiefidal,  be  it  therefore  enacted,  That  the  said  office  of  An&sr  of 
Accounts  shall  hereafter  be  and  remain  a  permanent  office  in  ikt 
Court  of  Session,  and  the  peiscm  at  present  filling  the 
shall  continue  to  hold  the  same  ad  vitam  aui  ch^nh 
nevertheless  to  his  Majesty,  his  hein  and  inirrwsiniH^  te 
another  Auditor  of  Accounts,  so  that  there  may  be  an  Auditsr  of 
Accounts  for  each  Division  whenever  it  shall  be  certified  to  Ins 
Majesty,  bis  heirs  and  successon,  by  the  Lord  IVesidcnt  of  ^ 
Court  of  Session  and  the  Lord  Justiee-Cleik,  dnt  in  the 
of  the  Court,  tbe  due  despatdi  of  the  buahiess  of  the 
shall  require  that  there  shall  be  two  such  Anditon,  eteiy 
Auditor  being  a  fit  and  proper  person,  who  shall  hsve 
for  not  less  than  three  yean  as  a  writer  to  the  signet^  or  as  a 
ber  of  the  incorporatioB  of  solicitors  before  the  Supreme  Covta 
Scotland  ;  and  every  person  filling  the  said  office  shafl,  in 
of  his  appointment,  be  a  member  of  the  College  of  Justice, 
shall  bold  the  same  ad  vitam  aui  cmipam  ;  and  that  upon  efvoy 
vacancy  in  the  said  office,  by  deadi,  resignation,  or 
shall  be  lawful  to  his  Majesty,  his  hein  and  soeceason,  to 
nate  and  appoint  a  fit  and  proper  person,  of  the  dsauiption 
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ad,  to  supply  mch  rmamcj ;  and  no  peivon  hiding  tb»  odd  o^ 
fioe  shaUy  imder  ptin  of  deprbadon  of  office,  prectiie  either  di- 
rectly or  indirectly  as  an  agent  before  the  said  Court  of  Senion :' 
IVovided  always  tiAt  in  the  efcnttfaat  two  Anifitore  of  AoeooMa 
shall  be  appoinled,  it  ahail  and  may  be  kwftil  for  tbe  Court  of 
Seaaion,  and  aach  Conrt  is  hereby  empowered  by  an  act  or  acta  of 
aederonty  to  regolate  the  manner  in  which  the  buahnas  of  ^  said 
office  shall  be  perfmmed  by  the  said  two  Auditors,  and  the  man- 
ner in  which  the  fees  granted  by  the  said  recited  act  shall  be  di* 
Tided  between  them,  any  thing  in  the  said  recited  act  to  the  con- 
trary notwithstanding :  Ptovided  further,  that  a  copy  of  every  such 
act  of  sederunt  shall  be  transmitted  by  the  Pimsident  to  ^  Court 
of  Session  to  his  Majesty's  Secretary  of  State  for  the  htti^iTe  de- 
partment, who  shall  cause  a  copy  thereof  to  be  laid  befbf 6  each 
Hooae  of  Parliament,  at  or  immediately  after  llie  commeneement 
of  the  then  next  Seaaion ;  and  «p<m  the  expiration  of  thr^  calen^ 
dnr  months  after  the  first  dayof  sudi  session,  but  not  sooner,  fltoeh 
act  of  sedenmt  shaU  become  in  force  in  the  aame  manner  as  if  tfte 
vegnlatioiia  prescribed  therein  had  been  made  by  the  authority  of 
Fariiameot :  Ph>Tided  neverthdess,  that  in  case  the  present  Audi* 
iaty  or  any  Auditor  hencelorth  to  be  appointed,  shall  be  unable  to: 
dSfldttige  the  duties  of  the  said  office,  by  reason  of  tempoimy  ia-r 
diapomtion  or  absence,  it  shall  and  may  be.kwfid  for  the  said  Court 
to  appoint  a  fit  and  proper  person,  though  continuing  to  practise 
as  aa  agent  before  that  Court,  to  discharge  the  duties  of  such  Au- 
ditor during  the  period  of  such  temporary  indisposition  or  absence. 
S  S3^  From  and  after  the  passing  of  this  act,  it  shall  not  be  law- 
ful to  extract  any  decree  for  the  random  sum  of  expenses  conclud- 
ed for  in  the  smnmons;  and  that  in  all  cases  in  which  decree  la 
pnmouaoed  in  absence  of  the  defender  or  defenders,  an  account  of 
espenaea  shall  be  lodged  in  process,  and  taxed  by  the  Auditor,  and: 
that  a  report  thereon  by  the  Auditor  shall  be  a  saffident  warrant 
and  authority  to  the  extractor  to  fill  up  the  amount  of  expenses  to 
be  awarded  against  the  defender  or  defenden  in  the  extfacted  de* 
cree,  withoat  the  said  report  being  brought  under  the  oonsidera- 
tion  of  the  Lord  Ordinary,  unless  by  his  own  direction,  or  that  of 
the  Auditor,  or  on  the  motion  of  any  party  interested ;  and  for  the 
taxing  of  aU  such  accounts,  in  cases  oi  decrees  in  absence,  the  Au- 
tditor  shall  be  entitled  to  charge  a  fee  of  6s.,  and  no  more,  when 
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$3a  ProyidAsfor  the  dkponl  of  tlie  bikiMe  ef  die  fee  fMI, 
end  for  the  supply  of  any  defidency  in  the  nuuuier  deectibed  ia 
eet  5a  Geo.  III. 

S  SI.  In  case  it  ahaU  al  any  tam»  appear  tlial  the  fioeB  by  which 
the  aaid  fond  ia  Greeted,  prodnoe  amnuitty  a  aummatenaH^  exceed- 
ing the  amount  required,  it  ehaU  be  oompetent  to  die  Cout  to  d^ 
Boiniah  the  amonnt  of,  or  ahogether  to  abolish  any  of  the  and  fisea; 
provided  always,  that  if  by  any  diminntioa  or  abolitioB,  dtefend 
sfaaB  become  insofficient  for  the  legal  demanda  upon  it,  the  Govt 
ahall  restore  the  said  fees  in  whole  or  in  part,  so  aa  to  keep  the  ted 
as  neeriy  asmaybe  equal  to  the  burdena  thereon. 

§  32.  Whereas  theoffieeofAudttorofAoooanta  in  tlie  Govt  of 
Sesffion  was  established  by  acts  of  sederunt  of  the  Lords  of  Cobb* 
cil  and  Session,  and  the  fees  payable  to  and  esigible  by  the  Audilor 
were  afterwards  regulated  and  establiahed  by  the  afiraaid  act 
passed  in  the  fiftieth  year  of  the  reign  of  his  kto  Majesty,  by  which 
it  was  provided,  that  in  the  event  of  there  being  an  A«£toref  each 
Division,  such  fees  should  be  equally  divided  between  the  twe  An- 
ditors:  And  whereas  the  said  office  has  been  found  uesAii  sndbe- 
beficia],  be  it  therefore  enacted,  That  the  said  office  of  An£tor  of 
Accounts  shall  hereafter  be  and  remain  a  permanent  office  in  the 
Court  of  Session,  and  the  person  at  present  filling  the  aaid  ofiea 
shall  continue  to  hold  the  same  ad  vUam  ami  mfyam,  with  power 
nevertheless  to  his  Majesty,  his  heirs  and  eucceawiu,  to  appomt 
another  Auditor  of  Accounts,  so  that  there  may  be  an  Awfitor  off 
Accounts  for  each  Division  whenever  it  shall  be  certified  to  Ui 
Majesty,  his  heirs  and  successors,  by  the  Lord  IVeaidcnt  oC  tlia 
Court  of  Session  and  the  Lord  Justioe-Cleik,  that  in  tiie  opiam 
of  the  Court,  the  due  despatch  of  the  business  of  the  said 
shall  require  that  there  shall  be  two  such  Auditon,  eveiy 
Auditor  being  a  fit  and  proper  person,  who  shall  have 
for  not  less  than  three  years  as  a  writer  to  the  signet,  or  as  a 
ber  of  the  incorporation  of  solicitors  before  the  Supreme  Comta 
Scotland  ;  and  every  person  filling  the  said  office  efaaD,  in 
of  his  appointment,  be  a  member  of  the  College  ef  Jwstia 
shall  hold  the  same  ad  vitam  out  eidpam  ;  and  that  upon  eveiy 
vacancy  in  the  said  office,  by  death,  resignation,  or 
shall  be  lawful  to  his  Majesty,  his  hein  and  successors,  to 
nato  and  i^point  a  fit  and  proper  person,  of  the 
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We  were  also  folly  oonvinced,  that  eren  the  united  wisdom  of  the 
whole  Coll^of  Jwdce  could  not  possibly  produce  a  perfect  code 
all  at  once,  which  should  provide  for  all  the  poesible  difltodties  which 
may  arise  mider  this  or  any  other  new  system.  As  all  such  regn- 
lations  must  necessarily  be  prospectiTe  and  hypothetical^  we 
thought,  that,  by  multiplying  such  regulations,  we  were  as  likely 
to  imdtiply  errors  and  incouTeniences  as  to  prevent  them.  We 
therefore  judged  it  to  be  more  advisable  to  make  no  more  regula- 
tions at  present  than  were  just  necessary  to  set  the  machine  in 
motion,  trusting  rather  to  time  and  experience  to  point  out  errors 
azid  inoonvenienoes,  for  which  experience  would  also,  in  most  cases, 
at  once  suggest  the  true  practical  remedy.  By  multiplying  regu- 
lations, we  might  have  been  found  to  be  anticipating  imaginary 
difficulties,  which,  in  practice,  might  never  have  been  felt ;  wfailej 
Of&  the  other  hand,  we  might  have  created  real  difficukies,  jvhieh 
would  not  otherwise  have  occurred.  Aware,  therefore,  that  many 
aheraticmB  and  amendments  would  probably  be  required  in  the 
course  of  the  first  two  or  three  years'  practice  under  the  new  sys- 
tem, we  thoo^t  it -greatly  preferable  that  they  should  arise  out  of 
actual  practice  and  experience,  which  would  both  point  out  the 
evil  to  be  remedied,  and  the  remedy  to  be  applied. 
'  At  the  same  time,  that  the  machine  might  not  stand  still,  and 
individual  hardship  arise  from  the  occurrence  of  any  unexpected 
difficulty  in  particular  cases,  provision  is  made  for  reporting  any 
euch  difficulty  to  the  whole  Court,  in  order  that  the  proper  remedy 
may  be  instantly  applied,  and  regulations  made  to  prevent  a  recur- 
rence of  die  eviL 

Such,  my  Lords,  is  the  principle  on  which'  we  acted  in  framing 
tliese  acts  of  sederunt ;  and  under  them,  and  the  act  of  Parliament 
aa  our  text,  we  are  now  to  enter  on  a  new  era  in  the  administra- 
tion of  justice. 

Whether  the  new  system  will  ultimately  prove  beneficial  to  the 
country  time  only  can  shew ;  and  it  is  therefore  of  very  little  con- 
seipience  what  our  private  speculations  may  be  on  that  subject. 
1  have  no  scruple,  however,  in  stating  my  opinion  to  be,  that  the 
new  system  will  operate  a  very  great  improvement  on  the  forms  of 
onr  procedure. 

I  have  formed  this  opinion  chiefly  on  two  grounds.  In  the  first 
plaoe,  I  think  that  a  fonn'  of  process  cannot  fidl  to  possess  solid 
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tlie  amoiml  of  the  ftcoonnt  AaSi  not  exceed  ihe  sum  of  £.10  Ster- 
ling ;  and  wben  tlie  amount  of  the  aooonnt  ahdl  ezeeed  thai 
he  f>M>l^  be  entitled  to  charge  according  to  the  rataa  of  feei 
fied  and  contained  in  the  schedule  anuexed  to  the  afinwaid  atBtote 
paned  in  the  fiftieth  year  of  the  reign  of  his  late  Majeatf. 

§  84.  and  S&  Regard  compensatioa  to  penonB  who  nay  •■•- 
tain  Umb  by  the  operation  of  the  ad. 


No.  XXX. 

SrsBCH  delirered  by  the  Ri^  Hon*  Charlbs  Hofk  of  Gran- 
ton,  Lord  Presideat  of  the  Coort  of  Session,  upon  the  12lh  of 
November  1825,  with^  reference  to  the  Njbw  Forms  of  Pro- 
CBsa,  under  the  Act  6.  Geo.  IV.  cap.  120. 

Tbb  Court  of  Session  met  on  Saturday,  the  12th  NoreoilMr 
1825.  Their  Lordships  assembled  in  the  court-room  of  the  JRmrt 
Division,  the  Lord  Justice-Clerk  and  the  Lord  Chief  Comunswoner 
taking  their  seats  on  the  right  and  left  of  the  Loid  lYesideDit.  His 
Majesty's  letters,  appointing  Lord  Cringletie  and  Lord  Mackcnrie 
addiiianal  Judges  of  the  Jury  Courts  were  read  by  %  Walter 
Scott,  after  which  these  Judges  took  die  customary  oad».  The 
Lord  President  remarked,  immediately  after  the  lettcn  were  read» 
^t  there  was  no  occasion  for  the  probationary  triab,  because  both 
were  already  Judges. 

The  Lord  President  addressed  the  Court  nearly  as  foOows : — 

Mt  Lords, 

I  am  now  to  move  your  Lordships  to  pass  the  various  acta  of 
aederunt  which  we  prepared  in  the  vacation,  in  obedience  to  the 
late  act  of  Piarliament,  (6.  Greo.  IV.  cap.  120.),  Ibr  man  eifee-^ 
tually  carrying  into  execution,  both  in  this  Court,  and  m  the  infe- 
rior courts,  the  new  form  of  process  enjoined  by  that  act. 

A  question  may  here  occur  to  some  persons  who  hear  me,  why, 
in  preparing  these  acts  of  sederunt,  we  did  not  call  fbrthe 
of  the  different  learned  bodies  which  compose  the  CoD^e  of 
tice  ?    The  question  is  a  natural  one,  but  I  think  that  the 
is  satisfisu^ry. 

We  were  all  of  opinion,  that  the  fewer  regulations  we  rande,  in 
addition  to  those  of  the  act  of  Ruliament,  and  the  more  simple  we 
could  render  the  machinery  of  the  new  form  of  process,  the  better. 
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We  wa»  ako  hUly  oonvinced,  that  even  the  uaited  wisdom  of  the 
iiiiole  College  of  Jnetice  could  not  ponihiy  produce  a  perfect  code 
att  at  once,  which  riiodd  provide  for  all  the  posBibk  diffiiniM 
may  ariae  ander  this  or  any  other  new  syatem.  As  all  snch  legn- 
lationa  moat  neoenarily  be  prospectiTe  and  hypothetical,  we 
thought,  that,  by  mQltipl3nng  anch  regnlationa,  we  were  as  likely 
to  nmltiply  enors  and  inconrenienoee  as  to  prevent  them.  We 
therefore  judged  it  to  be  more  advisable  to  make  no  more  regula- 
tions at  present  than  were  just  necessary  to  set  the  machine  in 
motion,  trusting  rather  to  time  and  experience  to  point  out  errors 
and  inconveniences,  for  which  experience  would  also,  in  most  cases, 
at  once  suggest  the  true  practical  remedy.  By  multipl^g  regu- 
bfeioDB,  we  might  have  been  fofund  to  be  anticipating  imiiginary 
diffienlties,  which,  in  practice,  might  never  have  been  felt ;  while, 
on  the  other  hand,  we  might  have  created  real  diflBcnkies,  jKrhich 
would  not  otherwise  have  occurred.  Aware,  therefore,  that  many 
alterationB  and  amendments  would  probably  be  required  in  the 
comve  of  the  first  two  or  three  years'  practice  under  the  new  sys- 
tem, we  thought  it  greatly  preferable  that  they  should  arise  out  of 
actual  practice  and  experience,  which  would  both  point  out  the 
evil  to  be  remedied,  and  the  remedy  to  be  api^ed. 

At  the  same  time,  that  the  machine  might  not  stand  still,  and 
individnal  hardship  arise  from  the  occurrence  of  any  unexpected 
difficulty  in  particular  cases,  provision  is  made  for  reporting  any 
aoch  difficulty  to  the  whole  Court,  in  order  that  the  proper  remedy 
may  be  instantly  applied,  and  regulations  made  to  prevent  a  recur- 
rence of  the  eviL 

Such,  my  Lords,  is  the  principle  on  which'  we  acted  in  framing 
these  acts  of  sederunt ;  and  under  them,  and  the  act  of  ParlianiMit 
as  our  text,  we  are  now  to  enter  on  a  new  era  in  the  administra* 
tien  of  justice. 

Whether  die  new  system  will  ultimately  prove  beneficial  to  the 
country  time  only  can  shew ;  and  it  is  therefore  of  very  little  con- 
■eqaence  what  our  private  speculations  may  be  on  that  subject. 
I  have  no  scruple,  however,  in  stating  my  opinion  to  be,  that  the 
new  system  will  operate  a  very  great  improvement  on  the  forms  of 
our  procedure. 

I  have  formed  this  opinion  chiefly  on  two  grounds.  In  the  fint 
place,  I  think  that  a  fonn'  of  process  cannot  foil  to  possess  soUii 
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iBflffH»  which  ft  imt  baeii  foimd  fto  awf  «»  aiifty  aattili 
fartoTfli,  ti>  €fvwy  cooft  flf  jii<iMO'i»  Ae  iiiiigiij 
t6  Ae  lowwc    SeMiAf,  I  am  tof  tbk  «|Mttiii% 
diere  k  nmobleasdfeflraclflai  mA  loadvisiai  «■<■ 
«l  fint  n^it,  may  be  imgkieiL 
An  thft  regfsIstiMB  «b  ti»  gmfl^  hi  piecte  flftd 

tfid  thflffBiraOTy  if  nMeMMy^  CBMWMMllChMICflB'Vllll 

0oeiidenc«s,  And  most  of  tiie  odwr  regvtaMi  i 
orases,  m  uolifafaig  b«t  our  piowmt  €KistiBg> 
tKtively  ixed  doum  upon  m  by  kgUitm 

The  gnttt  imiimveiBettt  hfte  is  (nd  ai/joaliweit  riiwHiiJi  ii) 
the  provimon  made  to  foradeee  the  ptatM  m  toi 
point  of  ilMiiy  at  an  eniyatageof  ^ 
dcating  the  reoord,  and  tfaw  prefeatiag  iJie  ppadaUina  «f 
vermettta  to  Ae  Tiny  loit  atage  of  the 
often  makes  it  ^te  a  diflerena  oua  hmm  what  h 
Lord  Oidinary. 

Th»  next  improvement,  and,  in  my  ofthnoo,  tka 
is  that  which  ptoTides  Ihat  the  eauae  ahdl  be 
ner-House  for  r#new,  fpiraciaaly  ihe  aame^  bath— ao^Mr  awj^ili, 
as  it  stood  before  tb«  Laid  Ordianry  m  Ike 

Such  of  my  bri*thren  as'were  nMobeta  af  tfaia^ 
with  me  wiH  Teraember,  that  at  ovr^mry  fiiat 
that  if  meaaaies  wen  taken  to  acoompiiib  thii  ohjaa^  1 
iadifferent  aa  to  atty  fimher  regalaiiaMs^  beoMDv  I 
fied,  if  the  Inner-Hoaae  wefe  made  tojndgethe 
the  fiiame  ikcts  and  argnmenta  as  the  Loid  Otdiaarf  haddsaM^ 
this  nqe^iiktion  of  itself  wooM  neciessaifiyy  miA  ttem 
time,  lead  to  a  more  comet  aoad  prsdaeaystett^ftflsiidai^aasha 
preparttddD'of  canaea. 

The  eommissioh  so  fat  hSfy  agreed  tviA  aae^  bat* 
mended'soibe  ihrdier  legidatioiis  with  «  view  lo  aha 
to  widch,  of  oomae,  I  oonld  nol  have  any-objeelMak 

But,  my  Lords,  it  is  obTioos  that  neither  4say  ai 
foftn  of  proceas  which  can  be  devised,  hawavei  paiitti 
can  poasibly  succeed,  without  a  cordisl  ^O'^ypeMlion  and 
nation  by  all  persons  concerned  in  the  adminiatntMm 
gite  it  a  fall  and  finr  trial.    On  the  one  haad,  <ke  bar- 
start,  nor  must  we  listen  to  captloaa  Ml  frivolawa  atiji  i  <iunB| 
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eaklfidiiieraly  todirow4Wmdk  <m  tke  iiew«yileni.  4)1  ifVfih 
'  moflt  be  disooimtfsiitiioed  to  the  1IIBM0C.  Qa  the  other  haadywhef^ 
a  real  and  anfimaoca  cUffiaol^  eecanb  we  aiait  aieet  it  fiar]y»  ymd 
aader  the  poweiBTeetodia  as  by  the  act^eadsavoar  to  provide  tha 
raaiedy  aioet  coowmaat  with  the  ^lint  ef  it. 

With  a  view  abo  to  give  the  new  ayitem  a  fiur  trial,  aad  to  ao- 
compUah  the  grrat  otgect  of  the  Legisktaro,  the  introdactioninto 
oar  piactice  of  a  aioro  itriot  and  faeciae  form  of  p^Hiiig  in  the 
praparatien  of  caoaea  for  fiaal  jadgaieiit,  we  mast  adhere  most  ri- 
gidly to  the  regnlationa  preacribed  to  aa  by  the  act. 

Thia  rigid  adhereaoe  to  form  may*  and  probably  wiDt  eq^edally 
at  firaty  be  pfodaetiTe  of  hardahip  ia  particabur  caaaa,  wheia  from 
%^Miraaee  or  inattention  ia  practitioaani  the  necesmry  fonns  have 
net  been  €<anplied  with.  Bat  both  in  the  Inner  and  Outer  Hoaae 
we  meat  steel  oar  minds  against  every  argum^it  and  feeKng  of  that 
aatnie ;  for  nothing  bat  an  absolute  convictioay  that  no  dapartuja 
hwa  fonn  will  be  overlooked^  will  ever  induce  either  clients  or 
pvactitioneta  to  obaerve  that  atrict  attention  and  accaracy  which 
the  law  now  requires  ia  the  prqavadoa  of  a  canse. 

Where  deviations  take  place  in  the  Outer-Housoi  the  Lords 
Ordmary  mast  instantly  check  them ;  and  if  any  have  eaoaped  the 
JLord  Oidinary,  and  aie  detected  in  the  |Inner-Hon8e»  we  musty 
without  hesilatioB  or  remorsQ,  remit  the  caun  back  to  the  Lord 
Ordiaavy  to  retrace  hii  stqw. 

ThoBf  aa  I  have  already  said,  may  occasion  hardship  to  parties, 
said  regffet  to  year  Lwdshipa;  but  a  stem  adheience  to  this  rule 
wiUt  I  am  coaifident»  aeon  bring  (aad  nothing  else  will  ever  bring), 
4Mirfona  of  process  into  that  ccarect  aad  precise  shape  which  the 
IiCgislBtare  reqakea. 

Aa  every  iatertocater,  both  of  the  Lord  Ordiaary  and  of  the 
IttMff^Heaie^  ia  now  to  be  fiaal  before  them  lespectivelyy  your 
liSidships,  ef  coane,  will  all  see  the  neoesttty  of  the  utmost  cau- 
tion aad  delibetatioa  in  forming  your  final  opinionay  and  pronooa- 
cimg  year  iaterlocators. 

The  interloetttom  of  the  Leeds  Ordinary  anet  no  doubt,  sabjeot 
to  reviaw  in  the  laaer-House,  aad  thereby  aa  error  in  judgment 
laay  be  ocanected.  But  atill,  it  is  the  boonden  duty  of  every  Lord 
Ordiaary  to  prevent  the  neceasit)  of  this  review,  in  so  for  as  care 
aad  delibeiatioB  eaa  be  siqiposed  to  render  his  opinion  satisfoctory 
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to  tha  loiing^  V^t  ^i*  ^^  ^^**^  ^  S^^^  ^'"'^  ^^  '^'V^  ^ 
'iagf  an  Blteraftuvn  of  tiie  judgincnt* 

laregard  to  dieLmei^Hmttey  whflce^  fiwn  tlii»day  fiH«v4» 
jttdgmeiitlMConesfiittly  thentmcwld^ireeof  CBtdioBiadcbKben- 
tion  beoomeB  peculiarly  necessaiy.  Ilierefovey  m  eaaeaof^ficsdtyy 
enen  altfaougfa  we  flbonld  be  unanimcnis,  bat  alafl  ann 
Is  a  diflhrenoe  of  opinion  among  na,  I  wonld  hmnUy 
that  ^ve  flhoold  not  pronovace  onr  interiocolor 
dioiild  tSUoiw  the  cauae  to  stand  over  for  a  few  daya,  that  w  vay 
hare  time  and  opportimity  to  reflect  on  our  own  ofanioBs,  and  «a 
tiieae  of  our  bretbien  trtio  baye  diflerodfrom  na.  If  Deeanary,  w 
•can  hear  coiaael  again  on  the  partieakBr  pointed  difttenee*  Bat 
efen  where  we  maynot  think  it  neeeeaaryy  or  §&eA  «anelfea  jwli- 
£ed  to  pnt  the  partiee  to  this  expeoae,  stiUy-idiere  Acre  is  m  ae^ 
lioiiia  difficidty,  and  no  longer  an  of^rtnnity  of  icfiewiag  oar 
jadgment,  it  must  be  satisftkctory  bodi  to  ihe  parties  and  to  oaer* 
at^Tes,  to  harean  opportnmty  of  reomaidering  our  oian'iMB  bdore 
-we  proDonnce  a  final  judgment.  Such  a  mode  of  piofurfng  will 
be  attended  with  aB  the  adTantages  of  the  old  reeUmiag 
without  any  of  the  disadvantages. 

One  thing  morS)  and  CMie  thing  only^  I  have  t»  aay,  ia 
to  our  own  duty,  aa<l  that  is,  that  much  of  the  aoooeia  af  the  new 
system  wxH  depend  on  the  discretion  with  which  the  Lords  Or- 
dinary  eierciae  the  power  given  them  by  the  met,  of  mdmm^ 
cases  before  pronoundng  their  jndgflMoits. 

On  the  one  hand,  to  do  ao  in  all,  or  ia  a  gnat  ptap<atiua  aif 
canaesy  would  counteract  die  obvious  intentiott  of  At  IjagMaaaav, 
by  continuing,  in  too  great  a  degree,  the  system  of  wiittoa  plead 
iags.  On  the  other  hand,  not  to  order  caaea  ia  caaaco  of  grtae 
moment  and  great  difficulty,  would,  I  am  persuaded,  be 
satisfiictory  to  the  parlies^  nor  coadnoive  to  the  due 
of  Justice.  On  this  jrabject,  however,  it  is  obvious,  that  ao  piedae 
rule  can  be  laid  dowo,  and  that  aU  must  depend  «a  the  ao«id  £»> 
cretion  of  the  Lorda  Ordinary.  One  thing,  however,  ia  very  plana, 
that  where  a  great  variely  of  authontaes,  apparoitly  ^oatm^caaiy, 
er  not  easOy  to  be  Mcondled,  have  been  quoted  to  the  Laid  O^ 
dfnary  in  the  eounse  of  the  oral  pleadings  before  him^  h  is  hiiMy 
desfirable  that  €ases  ahould  be  enkted,  wiaeh  wiU  pme  tethiahint 
and  to  the  lanerrHouse,  (if  the  cause  is  brought  there,)  a  better 
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oppottiautf^of'tvrmiig  up  the  airthoiitiefi  a  the  boolui  and  dalibe^ 
nilely  comparing  them  with  each  other.  There  will  he  less  oh-^ 
jitetioii^  too,  in  ofderiog  caaea^  where  a  vacation  nmat  neceaaarily' 
iM0rr«iey  heftxre  the  loaiog  party  oan  hring  the  canaa  under  the 
review  of  the  laBer-Hooae. 

I  ahaU  now  tnmble  yoor  Lordahipa  only  with  a  few  worda  on 
the-aobject  of  the  Jmy  Conrt,  whidi,  ahhongh  not  falling  under 
nay  partieadar  provinGe,  yet,  aa  an  important  branch  of  thia  Coart, 
I  think  it  my  duty  to  ooatribnte  all  I  can  to  render  aa  naeful  and 
cffident  aa  poaaible. 

Aocor^yng  to  any  calcalation  I  can  make,  not  leaa  than  a  fifth 
«f  the  whole  buaineaa  of  thia  Courts  indq[>eadently  of  other  caaaea» 
which  we  may  remit  to  it,  must  now  be  conducted  by  that  fonn  of 
trial ;  and  therefore  it  beoonea  the  duty  of  every  penon  connected 
with  that  Conrty  to  do  every  thing  poaaible  to  faciVitate  and  imr 
prove  that  mode  of  admimatering  juatice. 

In  re^ud  to  the  preparation  of  jury  canaea^  the  act  of  PariuK 
ment  preacribea  the  aame  form  aa  in  the  Court  of  Seaaion;  and 
thcrefiw^,  on  that  aubject  I  need  not  enlaige,  but  ahall  confine  ray- 
aelf  to  the  trial  properly  ao  called. 

N0W9  although  trial  by  jury  haa,  by  long  practice^  become  a 
moat  uaeAil  and-  efficient  mode,  in  Ei^knd,  of  trying  civil  canaea, 
3^et  atiU  it  ia  impoasiUe  not  to  be  aenaible,  that  in  aome  of  ita  ef- 
fecta,  it  ia  but  an  inconvenient  form  of  trial, — ^when  it  ia  conapider* 
ed,  that  our  constitution  providea  a  aet  of  profeaaional  Judges,  who 
are  paid  fi>r  administering  justice  to  the  people,  it  certainly  is  a 
great  and  anomalous  inconvenience,  that  die  most  trifling  causes^ 
often  originating  in  mere  bad  humour,  and  in  which  not  an  atom 
of  pn^>erty  ia  in  diapute,  cannot  be  determined,  without  taking 
aarayfrom  their'  own  buaineaa  twenty  or  thirty  indoatrious  peo- 
|de^  who  hare  no  manner  of  concern  or  interest  in  the  partiea  or 
their  dispute. 

It  is  tme,  that,  in  the  end,  only  twelve  men  are  put  on  the  jmy, 
Imt  the  whole  must  attend  at  firat ;  and  if  they  have  to  come  and 
retain  any  distance,  the  whole  day  or  more  may  be  loat ;  and,  at 
all  events,  aa  none  of  them  can  be  certain  that  they  ahall  not  be 
put  on  the  jury,  it  ia  evident  that  not  one  of  the  whdte  nnmber 
aummoaed  can  make  any  poeitive  airangement  or  appointment  for 
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trasinees  that  day,  wiiidl»  in  111M17  easesy  may  be  eatwaagly  ii 

Seeing,  therefore)  tlwl  thb  is  in  imqneflitiooable  eivO  «f  no 
magmtode  winch  attends  tM  hj  jniy  in  mil  uumus  (* 
canses  stand  on  a  different  principle,)  it  beeonetf  fbe  msr 
tire  on  tH  parties  concerned  in  it,  to  render  the  serrioe  «f  jvyiKB 
as  Hglit  and  easy  as  possibie. 

Now,  in  England,  I  nndierstand  ti^t  ibey  ind  no  difficallT  m 
going  tlirough  several  cases  in  one  day,  wldle,  witli  vs,  I  bdfefc^ 
it  has  very  rarely  happened,  that  more  than  one  case  Ins  beca 
finished  in  one  day,  and  fieqnently  one  case  has  lasted  two  dm. 

FVom  what  I  hare  heard,  tbb  seems  to  arise  piiiteipaBy  firoai 
two  canses. 

Id  the  fitst  place,  that  parties  load  tbe  case  widi  ft  great  deal  of 
tmnecessary  proof.    This  can  be  remedied  only  by  the  coansel 
agents  carefnlly  studying  the  cause,  and  selecting;  in  ihe  first 
those  facts  which  it  is  really  necessary  to  prove ;  and,  sacoadly, 
selecting  the  proper  witnesses  by  whom  sndi  hds  are  to  be  pr^ 
ved. 

I  am  well  aware  that  in  some  cases,  soch  as  those  dependiwgop 
custom  or  on  long  possession,  a  number  of  witnesses  are  aLeuhrtdy 
necessary.  But  I  would  earnestly  press  on  practitionera,  that  in 
the  case  of  ordinary  hcts,  which  are  the  objects  of  sense,  two  or 
ihree  credible  witnesses  are  as  good  as  fifty,  and  wiD,  in  most 
i^ases,  oveibalance  any  number  of  witnesses  who  may  swear  that 
diey  did  not  see  or  hear  the  drcumstances  sworn  toby  ^ oCIkts ; 
for  it  may  well  happen,  in  very  many  situations,  that  one  person 
may  see  or  hear  something,  which  other  pereons  present  did  one 
see  or  hear. 

Therefore,  preparatory  to  the  actnd  trial,  I  wrndd  eanestff 
commend  to  counsel  and  agents  a  very  careful  study  of  the 
that  they  may  come  into  Court  with  a  well-digested  pin  of  tlieir 
evidence. 

Indeed,  bringing  forward  a  number  of  witnesses  is  often  a  red 
lotfR  to  a  cause,  because  there  is  the  greater  chance  of  diacreyan* 
cy,  which,  alAough  in  circumstances  of  fittie  moment,  grm  a 
great  handle  to  the  opposite  counsel,  and  often  perplexes  and  stag* 
gert  inexperienced  jnrrmen,  who  do  not  know  that  disfrepaarr. 
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in.nuaitto  a»d  miiuir  piunie«hn»  w  ttl«io«t  ipflepiraUo  fiwn  tni4 
and  faithfiil  testimony. 

•  A  aecood  cmw  of  the  length  oi  — r  friak  in  catril  oiaeo^  iethe 
length  <if  the  ^teecheeof  oonMel»  often  o«t  of  all  propoitioa  to  the 
iKffiiiQltyofthe'eaea 

TUe  I  hove  heard  aanch  comykrined  of  by  many  penooa  -who 
have  eerred  on  joriee ;  and  I  know  from  then,  that  anch  wleani<p 
aabk  ipeeehea  aie  genemlly  hatened  to  with  gieat  impatuaoe  and 
no  email  dietmeC  An  iatettigent  jiir3maa  ooaMden  JwiMftfi  mnA 
he  By  pfotty  wellqnalified  to  judgeof  the  efideonj  withoatnmdi 
conunent  firom  the  eoansel ;  vriifle  e?er  jvrymanisTieryapttoene* 
peet  thait  there  mast  be  something  more  in  a  canee  than  he  eees» 
which  requires  such  a  length  of  argument  to  support  it. 

Besidss,  andilong  and  oi^entrained  aigoments  hare  another  and 
n  more  nriadnevoos  efiect.  They  in  a  manner  compel  the  jndge^ 
in  samming  np  the  evidence,  to  take  a  moeh  more  decided  view 
of  the  case  than  he  otherwiae  wonld  haye  done^  in  order  to  coiudh 
tenact  the  emoneoiia  imprassiony  which  he  seee  or  fean,  that  each 
epeech  may  have  made  on  the  jvry. 

I  often  fek  this  most  painfolly  when  I  presided  in  the  Coort  of 
JoeticiBry ;  and  I  have  reason  to  belieye,  that  my  brethren^  both 
of  the  Justiciary  and  the  Joy  Courty  often  experience  the  samo 
£ielingi. 

Now  this  is  dodbly  injurious.  It  not  only  throws  the  weight  of 
the  judge's  opinion  moie  decidedly  into  one  scale,  but  it  gives  to 
the  party,  and  perhaps  even  to  impartial  spectators,  a  feeling  oi 
kening  and  partiality  in  the  judge,  which  tends  to  create  sospician 
and  discontent  where  none  are  due,  and  where  the  apparent  par-> 
tiBHty  is,  in  ^t,  occasioned  and  rendered  necessary  by  the  impro-» 
per  stj^e  of  pleading  of  the  party  himself. 

I  would  therefore  earnestly  entreat  counsel  to  endeaveor  to  i^ 
medy  this  evil,  by  confining  their  pleadinga  in  the  Jury  Coort,  as 
much  as  possible,  to  what  is  really  necessary  to  make  the  jury  un« 
deietand  the  bearing  of  the  evidence  which  they  are  to  hear. 

The  verdict  oug^  to  be,  as  the  oath  of  a  juryman  bears,  accord- 
ing to  the  evidence^  and  to  nothing  else ;  and  therefore,  if  counsel 
hope  to  obtain,  by  their  eloquence,  a  verdict  different  from  what 
tfao  evidence  itself  would  wairant,  they  are  pronouncing  a  mora 
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Intter  attire  agaiiuit  trial  by  jury  in  cinl  cauMBy  tlian 
tered  by  its  bitterest  enemy. 

And  Mb  natanUy  leads  me  to  tbe  only  other  iAmtiwmlkm  with 
^vbidi  I  diall  detab  your  lAxdfAapB,  and  dist  is,  ia  rrfmoen  to 
the  pleadings  before  oonelTes.  If  we  are,  to  any  dtaat,  to  da 
the  biwinaas  of  this  Court  by  oral  pleaAnga»  it  is  dboahndy  bbcca- 
sarytfaftt  ooonaelshoald  adopt »  more  condenoed  and  logiGA  ityla 
of  pleadiny  than  has  hidieito  been  generally  pi  aclitd.  For  iC the 
plea^nga,  nUdi  ire  aie  mnr  to  heTe  ao  mncb  mcBe  teqnendy,«e 
to  bear  any  proportion,  in  point  of  lengtb,  to  ihe  hfimiiy  in  pR* 
sence  to  which  we  hsre  been  accnstmned,  we  mnat  eUwr  shaft  die 
doors  of  this  Court  altogether,  or  we  must  render  o«r  aitiiB|a  pei^ 
manent. 

I  therefore  trust  that  counsel  wiB  see  the  necessity  of 
dating  themselves  to  the  new  order  of  thhigs,  otherwise  theyi 
not  be  surprised,  or  take  it  amiss,  if  ^ey  are  more  fiequgutfy  ia> 
termpted  and  reminded  oi  the  real  merits  of  die  case. 

It  has  been  suggested  to  me  since  I  came  mto  Court,  ^vt  tame 
agents  conceive  that  the  act  of  Parliament  reqaiies  tiiaa  the  aaas* 
mons  shall  nowl>e  much  more  prolix  and  Terbosetfaan  finicriy ;  and 
that  some  are  now  actually  preparing  of  a  meet  vohnniBons  siae, 
and  more  like  memorials  than  summonses.  Now  this*  is  not  the  ^ 
tention  of  the  act  of  Parliament,  nor  is  it  the  way  to  prevea^  oi 
the  contrary,  it  is  the  certain  way  to  render  necessaiy  aad  iDd»> 
pensaUe  an  order  for  a  condescendence ;  became,  ia  such  a  voha^ 
minous  summons,  it  will  be  impossible  to  disoover  die  real  tela 
on  which  the  cause  turns.  The  object  ought  to  be,  and  I  hope 
that  agents  will  endeavour,  rather  to  make  thdr  sumnw—ee  polar* 
ed  and  precise  in  point  of  iact,  and  correct  and  logical  ra  poot  of 
conclusion,  than  prolix  in  point  of  argument,  which  is  qinie  oat  of 
phoe  in  a  summons. 

I  have  now  only  to  ask,  if  it  be  your  Lordshipe'  plcasare  to  paaa 
the  Acts  of  Sederunt,  whose  titles  I  am  now  to  read. 

The  Lord  Justice-Clerk  said,  he  had  listened  with  gicnt  plea- 
sure to  ike  admirable  address  of  the  Lord  President,  whitji  woaU 
be  of  great  use.  He  would  move  that  his  Lordship  be  reqnerted 
to  print  it ;  and  that  the  Court  do  order  it  to  be  recorded  in  the 
Books  of  Sederunt ;  which  was  onlereil  accord in^rly. 
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No.  XXXL. 

ini89*RACT  ACT  Of  PARI.IABfBI9Ty  6.  OBa  IV.  GAP.  ISO^  «lltitl0li^ 

*  An  Aei  for  the  better  regatetiag  ef  the  Femw  of  Froeew  in  the 

<  Cettts  of  Law  in  Seothmd,  (dth  Jmfy  1626.)' 

..  Ths.  preaodble  sets  forth,  Whereas  it  is  expedient  that  certaio 
^berati^Qs  should  be  made  in  the  forms  of  proceeding  in  the  Courts 
of  Law  in  Scotland,  and  sundry  regulations  established  for  the  bet- 
tfx  expediting,  of  business  in  these  Courts :  And  whereas  certain 
4^ts  were  passed  in  the  reign  of  his  late  Majesty,  and  in  the  reign 
Qii  his  present  Majesty  *,  concerning  the  administration  of  justice 
in  Scotland,  and  appeals  to  the  House  of  Lords ;  and  for  the  bet- 
ti^  npgulating  of  the  Court  of  Session  in  Scotland ;  and  for  extend- 
ing^: trial-  by  jury  to  civil  causes :  And  whereas  an  act  was  passed, 
^^  Goe*  IV.  ^  85|  entitled,  ^  An  act  for  empowering  Comani^ 
*'  ^w^neirtfJo  be  appointed  b^f  hisMctjestyy  to  inquire  into  the  Forms 
' .  of^rocetis  in  the  Courts  of  Law  in  Scotland,  and  the  coure^  qf 

*  .appe^  to  the  House  qf  Lords  .*'  And  whereas,  pursuant  to  the 
aaid,.last-4Dentioned  act,  his  Majesty  did  name  and  qipoint  Com- 
uyissiopCTa  who  hare  made  a  report  to  his  Majesty  upon  the  sub- 
ject-matter upon  which  they  were  so  directed  to  report,  which  re- 
pqrlb  has  been  laid  before  the  two  Houses  of  Parliament :  And 
wl^^reaa  it  is  expedient  that  the  before-mentioned  acts  should,  in 
4)^rtaii^  particulars,  be  altered  and  amended,  and  that  certain  regu- 
lations should  be  established  for  the  expediting  of  business  before 
the  Courts  of  Law  in  Scotland,  and  for  extending  trial  by  jury  in 
^yil  Qui9es»  which  cannot  be  effected  without  the  authority  of  Par- 
liament :  It  is  therefore  enacted,  §  I.,  That  from  and  after  the  1 1th 
day  of  November  next  ( 1825,)  the  seven  junior  ordinary  Judges  of 
the  Court  of  Session  shall  be  relieved  from  attendance  in  the  Inner- 
House,  ,aud  shall  not  ait  therein,  unless  in  so  Seu*  as  is  herein-aft^r 
provided,  but  shall  act  as  Lords  Ordinary  in  the  Outer- House^  |o 

•  Vide  Np».  XXV.  XXVI.  XXVII.  and  XXIX.  svpra. 
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pcrfofm  tbe  bwrftflw  which,  by  th*  >ihgitiBg  aeto 
loof  to  tha  «ffiee  of  Ix>rdB  Or<&iarjr  b  die  Oator^EIoan;  «^ 
L«4FkMad«Bl,  «iddine«f  iheMiasrctdiMrsrJU^afdb 
CoanofSesMHi  afadl  lonn  ihe  knir*How»«f  d»  fiirtlliri- 
fliM^  aad  the  Locd  Jiistic»-Clerk»  with  the 

and  tha  pvoniiioiift  «f  tha^  aet  JiO.  G«a.  HI.  e^l  U  V 

ac* fi&6aak  UL  a.  64  *,  aad  aka  thaact  L  nd  & GeowIV•e.»^ 

ia  fla  fir  ai  Ike  «ii9a  BMy  haAwi  iiegawKaat  widi  tha 
liiNHi  above  Biiiiwiail^  shall  ha^  and  tha  ttn 
Phmded  always,  dmt  die  Jodgea  wha  now  ait  iwtlie 
of  either  Dhnkm  ehaB  not  be  lActed  bytiaB 
frith  their  own  consent;  and  therefore  the  nambarcfjiidjgaiwfe 
ire  to  Avm  the  Inner-Hooae  c^cfther  Dirinoii,  aniof  Laidi  (k- 
Hoary  officiatbg  in  the  Onter^HooBe,  riiaB  ramaiia  aaal 
nntilr  either  by  die  coaaent  ef  the  pieaent  Judges  er  hf 
peintments  of  Jndgee»  the  enactment  naf  be  cinied  kea 

§2.  nromandafterdieaaidlldidafofNvmiheryk 
nary  acdons  in  the  Court  of  SeauoBy  die  parsner  orfMaaavchlf 
'in  the  sammoasy  aat  forth,  in  ex^cktenna, 
groottda  of  the  complaint  or  oaaea  of  acden,  aad  tha 
which,accQniiny  totheformof  theparticnkraeliOB,  the 
aner  orpnrraan  shaD,  by  the  kw  and  piatitice  of  ^finknd,  hrca- 
tidedto  dedoce  therefrom ;  and»  in  like  attnaer^  the  dafeadiff  ar 
defenders  shalU  in  the  defences,  state,  in  aoq^ick  Iswa,  ewy  de- 
fence, both  £ktory  and  pecemptory»  en  which  he  or  diey 
or  mean  to  rely,  and  shall,  inpardcnkgytte^ttheatateaaantrf 
and  the  condnsione  dednced  from  diem  in  the  pnraaer  ai 
either  by  denying  the  ftcis  therein  stated,  or  by  adaaitcia^  the  «BW, 
and  in  answer  setting  fonh,  in  explieU  terms,  the  feds  sa  adndi 
the  said  defender  or  defenders  ibnnd,  subjoining*  a  siaawiry  ef  tha 
pleas  in  kw  which  are  to  be  maintained  by  ench  dafenderordcfead- 
ers. 

§  3.  Along  wxdi  the  anmmons  and  whk  die  defence,  tha 
sbidl  respectively  produce  the  deeds  or  writings  on  wUA  dkey 
^ecdvely  found,  so  &r  as  the  same  are  in  their  custody^  or 
their  power. 

^  Svpro,  Nos.  XXV.  XXVI.  XXIX. 
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•  §  4*  'h  ^ndiiMny  ciwiM,  wiwre  the  defender  riwJl  mafce  tppeM>- 
enoe^  and  QeMieT  party  thai  abttMioii  tbe  caoie,  imdier  AeLofd 
■Olrdiiuay  aflcialfaig  m  Ae  Oaler-Haniey  Mr  llle  Court,  slain  prb- 
eead  l»  give  jadlpaeBl  apon  ike  nieite  in  tlie  eaaw^  tmtil  the  m* 
■pcctiinp  a^owaefle  of  the  pirtiee  in  fact,  and  di^  pleas  m  matter 
efiaw^thall,  as  heroitt  after  direoied^  be  eet  forth  withe  record,  ^^ 
■theeecori  made  tip><nd  aiatliaiiticated''in  mmmer  Inai^a-after  ip- 
peimed.     • 

•  §&  Uahaib^lhedatyof  theLerdOldiaaty,  atillefiMrcrfi- 
higirfillie  CIM0  belbiviinii  t»lnBr  fto  parttee  OA  Ihe  Mmoryde- 

^km/eif  muk  pewar  to^ncerfa  eoasMenlmi  on  audi  dilatory  de- 
iaaoeaaaimiaM  pfobatkm,  ant&  the  peremptory defenees ehiJlhe 
-plaadedy  andtheieeoid  adfuetedimheaaeBBer  heiehi-after*diNet- 
«d;  andif  the  Load  Qi^nsry  shaH  saMi»thadiHtorydel!tti0^ 

totheeiiMaofdMmlB^theacti^  he  shelly  an  the 
'liaM,  deiwiiine  the  matter  of  eapoiaeB;  hai^  li^  on  die  oon- 
tnryy'liieaBidCMhMvyArilrep^  the  dllMery  dcffeaeee,  thto  eaoie 
Aall  liMB,^mtlithe«Meptien  hewfaneAer  tahemantiMe^  ftfiteoA 
iadiadaetame  af '  piaparation,  nMHiiai  aay^  separate  i)itetloett!ite 
'hrnig^paaaaauead  respaet&Dg'axpenseB,  resetrtegthls  part  ef  Ae 
^ai^easatea  ha  diqwaad  of  akaag  wMi  thei^eet  of  the  expflnae  in  the 
^aatl'deeUdDof  Aacemm;  and  the  jadgmeut  of  the  Lord  Ordi* 
■asyon  the  dilatary  deteoee  AA  be  final,  imleae  the  ptti«aer» 
^wheaetha  dafeacea  hare  been  sustained  and  die  ae(»m  dismissed^ 
aiMA  withhi  tireaiy-^me  days  from  and  after  the  date  of  the  Loid 
'Ordmaty^  ja^pnent,  apply  by  a  note  in  manner  herefa-^afterdl- 
iceeDd,  t»  haaa  saeh  jadgment  vet<ieii«d  by  the  Jadges  of  the  fi&- 
iieg'tleasa,  er  milen^  in  the  case  ^»e  die  Lord  Ordm^  shtf 
liar»a  vepeied  the  defences,  the  defender  shall,  at  die  time  of  pro- 
iMnmehigJik^;aiant  as  aforesaid,  gife  nodee  of  his  intention  td  b^ 
dhe  judgmead  andsr  iwvieir,  In  which  case  die'Lord  Ordfaaiy,  In- 
ateadof  proeeedkig  widi  the  pr^paxatiim  ^of  die  cause,  shd  forth- 
with give  judgment  for  the  expense  of  that  preliminary  diMoasiod ; 
the  defender  shaH  dien  be  endded,  at  liny  thfie  Widiin  twenty- 
days  feom  the  date  of  die  intetloMtor,  to  apply  by  tiote  to  the 
Inner-Nensefor  a  review  of  die  Lotd  Ordinary's  judgment ;  and 
if  the  defender'  shall  not  ayail  himself  of  the  right  thns  to  bring  Ae 
jwlgment  of  the  Lord  Ordinary  under  reriew,  an  interim  decree, 
arith  expense  of  extrtot,  shall  b^  allowed  to  go  out  for  the  ex- 
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IMw«».&r  whkliiii40i9«»t.8Ml  lMive,)ie^ipivw»  8^  afimp^d;  and 
ia  xemwivg  ttm  Lofd  Qidiwryf  i«4Bl&«B^  ff^d  «dlian«  id  «r 
alff^riDg  tW  i&tnjipcpU^r  by.luin  piWMWwedt  the  Cmtt  aWl  ak» 
dispose  of  tho  nfttsr  of  eypenaes  idativ^  to  ifmx  jtdammgy  dkr 
eummi  and  if  the  ia>ariocutorof  ibe.Lari  Ordawiyii|>sifiigth> 
4#9Ma  «baU  bo  adfc^ied  to^  aAiatmipdecno  abdl  hefna^ 
ftNT  iho  eiyowpB  daoeoied  for  by  biniy  with  the  additional  csyaaaa 
ia  the  Court»  if  aach  shall  be  allowed^  oa  which  iatarim  dacxMcir 
.apviiti^.niay  ppoeeod;  and  it  shall  aotboconpeteafttoafpedto 
the  Hovio  of  Laida  a^rinst  the  ioteriocatory  jadgaiwtj  when  tfcs 
actioa  is  not  cKsaaiiwedt  wileBs  eipiaaa  leavahegivaa  hy  the.Cav^ 
tyacrvipg  the  eflEaqt  of  the  defeaee  if  aa  appeal  shoold  aterinids  bs 
tidbea  ia  the  caaae  when  finally  decided. 

§6.  Where  ao  dilatory defonoeshallhavebeaaaiatai^ or  iacsas 
ail  dibtory  defeaoea  have  beea  finally  mpaUed,  the  Lond  Chiisaij 
4)an  pioeeed  to  ezanuae  m)0  tho  ooneataesa  of  the  aaBBaoa%  aarf 
of  ithe  peran^lory  defiaacaa;  and  if  it  diall  aKWv  to  A«LBrd  Ov^ 
dioary*  that  the  gxoanda  of  action*  as  set  forth  ia  the 
iat<|vwia  aotaafficii^y  poaitiToaad  deary  or  .the 
lagalarly  or  legally  .deduced  aocerding  to  the  ten  aad 
theaction»  and  the  laws  aad  practice  of .  Scotland^  he 
dismisa  the  atsdoa*  deoeiaiog  for  eKpenaea,  and  iieuiiaft  ta  dw 
papBuar  the  right  to  briag  a  aew  action,  or  order  aBaaaaadasflaajaf 
the  libel,  and  give  iaterim  decree  against  the  pnaaer  hr  the  aa* 
peases  occasioned  by  the  incoiractfona  of  the aaansn 5  oewhick 
Inteoua  decree,  if  neoeapary^evecatioa  niay  proeaedtethwisk;  and 
ialike  waaneryif  itshaBi^pearto  theLordOKdiaacythatlheda- 
feader  has  aot  set  forth  his  peremptory  defieaoes  or 
terms  safficiently  in  point  of  fact,  aad  with  dae 
of  laWf  .the  Lord  Ordinary  may  order  defeaoea  mote 
and  coizect  to  be  girea  in,  and  give  .decree  agninat  the 
for  the  expense  occasioned  by  his  imp^rf^ct  or  evasive 
and  the  expenses  awarded  in  this  preliminary  acyastoiaBt  <tf  the 
sujpmoQs  aad  defences^  when  an  amended  wammona  or  additiimal 
(iefeacea  .shall  be  ordeiad»  shall,  at  lodgii^  sach  any aded  i 
or  defen09s»  be  paid  over  to  the  cledc£>r  behoof  of  the 
of  the  defender,  as  the  case,  may  be>  withoat  which  the 
suinmoos  or  defences  shall  4M»t  be  received;  aad  thelxad  Or£- 
luuy  s  fletermination,  tbns  diamissiiig  the  actioai  or  otderiag  aa 
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utttendptent  lyf  the  libeH  or  more  wrtigfacteryd^ifanccsv  witli  eacp#ttw 
«i»,  t^htH  1>»  final;  inilen  wiAiia  t#eitty-4nie  dftys  Aom  ih»  cbte  «tf 
Ito  iirt<rtoe>tftor  i|)T^lMM^  sMl  be  made,  «ft  herein-after  dii«detf, 
to  have  the  interlocntor  reriewed  by  lAle  Inner-Hotite. 

§f.  If  Hiie  L<ird  Ordhiaiy  Bhall  be  BBtisfied  diat'the  svAnifoiu 
woA  defi^itoes  Hre  in  p6int  of  feet  sufficiently  expltciti  and'con^setfj^ 
dMraiera  in  ptnut  of  laWy  and  trnit  no  'turtner  dnoobote  ef  radi  of 
of  pleas  hi  neeeteary  for  the  dne  preparation  of  the  eanae  for  trial, 
he  ihSBdl  reqi^  the  parties  to  state  poaitiTely  whether  diey  are 
tHfling  to  hoM'llie  sammons  and  defences  as  containing  -tfieir  Ail 
aMfinalstateihent'of  ihcfs,  and  pleas'kilaw;  and  If  they  agree  «o 
t6*do,  Uien  Uiedeilc  shall  set  forth  in  a  mintite  their  assent  to  th«t 
efiect,  which  shall  be  signed  by  the  counsel  on  eadi  side,  and  the 
record  shall  fbrihwiA  be  completed  as  berein-aller  dfaected. 

^9:  Where  the  parties  do  not  agree  to  hold  the  sommoDB  and 
deAtnees  asseitittg  fbrdi  fhUy  thefacts  and  pleas  respectively  founds 
ed  (to ;  or  where  the  Lord  Ordhuny  shall  liaA  fit,  he  ehall  older 
the  pursuer  or  defender,  as  the  case  may  be,  to  give  in,  the  one  a 
condescendence,  - Ae  other  an  answer  or  mntnal  condescendence, 
^Mfiorgftatfa; withoat argttment,  theft«ts  whiehtheyaver andoflbr 
t<^  piTovete  support  of  -the  sunmions  and  defences ;  and  in  sueh 
<xmdeA;end^nce,  answers,  or  mutual  oondesoendences^  the  parties 
filiidf ,  in  substantiTe  propontions,  and  under  distinct  heads  or  ar- 
tides,  set  forth  dl'fects  and  drcnmstanoes  pertinent  to  the  cause 
xii  action,  or  td  the  defence,  and  which  they  respectively  allege  and 
offer  to  prote ;  and  along  with  such  condescendence  or  answer  or 
mtttual  condescendences,  the  parties  shall  respectiTely  produce  aH 
i^rritSxtgs  in  iteir  custody  or  vnthin  dteir  power,  not  already  pro- 
dike^y  on  which  they  mean  to  found. 

'  §'9.  As  soon  as  the  ^condescendences  orcxmdesoendenoe  andan* 
sweets  shal^  be  lodged,  the  parties  shall  respectively  revise  thdr 
(condescendences  and  answers,  and  make  such  alterstions  thereon 
as  majr  appear  to  them  to  be  necessary,  in  order  fuDy  to  meet  the 
opposite  ovennents ;  and  in  order  that  the  averments  of  the  patties 
niiiy  be  finrily  adjusted  with  due  regard  to  die  matter  of  kw  to  be 
mainftsmed  by  them  respectively,  each  of  the  parties  shally  along 
.^ivMi'the  copy  of  his  revised 'condescendence  cnr  answer,  lodge  with 
the  detkf  previdms  to  the  final  adjustment  of  the  record,  a  short 
and  concise  note,  drawn  and  signed  by  counsel,  of  the  pleas  in  hiw 
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«i.idkididi«  motion  or  ifaftpoo  »  ioh%  mafalMiitd;  andia 
«olM  the  nsllar  of  kw  io  10  b«  stated  aWi  be  aet  fivtk 
and  aefwrnte  propaaitiona,  withoul  a«giiment,  but  aaaeapMiad  hj 
a  reference  to  the  amhoritiaa  teUed  oob 

§  la  Tbe  partica  afcaU  qtpaarbaftwe  the  Lagj  Cbiliawf, 
lanpaaa  of  finaU^  adjnatiag  thaiE  nqieelm  m 
Mat  aolQB  of  pkaai  whaa  it  ahall  be  the  doty  of  ^  LoiA(Mi- 
Aaqr  to  boar  the  napeatm  eiphnatiooa  of  tbopntii 
amne  aa  before  diioeted  into  the  ittatoma»t  of  the 
tiTely,  and  of  the  pleaa>  aa  applicable  to  the  anmyaoaaaMlfiaHaaf 
adiaii  and  to  the  defenea^  and  to  aaggaai  attjr  neir  pin  whiah 
to  hiBi  appaarneoeasary  to  eifaanat  the  whole 
Inr  or.  £MBt  in  the  oawae,  efter  arUch  the  adjnatad 
and  anawera  and  relative  aotaa  of  pleaa  ahaU  be  wlwiibfiil  bf  iba 
eoaonael  for  the  partiaa ;  and  before  anjr  ordw  ahnll  be- pniBannaid^ 
or  jndgnant  deiiferad,  aa  to  the  dt^yoaalof  ihecaae^  tbareoaRl 
of  tiiB  plaadinga  as  a^pntedahaU  be  antheadioMd  bf^LoidCkw 
dipacy  bybiaaignatDre;  and  the  recptd  ao  made  wp  and  wAama^ 
aa>ad  ahail  be  hdd  aa  faredaaiMg  tbepartiea  ftom  theoiaaa— ifcaff 
anjr  new  nvenoenla  la  ppim  of  fiict ;  and  no  aawndaaenr  af  thai> 
bel  or  neiv  gronnd  of  defence  ahall  bo  allowed nfter  the  sBOBidahi 
hare  been  tfaaa.  oouftotodt  under  the  eajaaptioa  hanaaAeraa  ba 
nentioned;  the  pnwaor  hanng  it  in  bia  power  aaawkbatandby  aa 
ahandou  tho  caaae  on  paying  fuftgaEponneo  or  eoatatatha^fefcadhi^ 
and  to  bring,  a  now  aotion  if  otbarwiae  oompeteals  pnmMal* 
«aya»  that  it  ahall  ba  competent  to  either  party  ia  the  uumy  oCn 
canaatoalatej^attaPoffeciiioottertMwtmiadwatfli'nBij  ararea^ 
gti^  ainca  the  oommenoemettl  of  the  action,  if  nn  cnwia  Aawn  iaaaa 
sball  be  obtained  iicoDi  the  Itad  Ordinary  or  the  Canrtaa  aa  4tk 
the  aaid  party  alwaya  paying,  preTiooa  to  atating  aadi  near  aMar 
on  the.  raGordy  such  eKpeqaaa  aa  nay  be  deemed  reowMWa  faf  the 
I«ordOidianryorthi&Caartjs  andif  bavebegrantadpthanain  aaat 
tcr  aban»  within  a«iinotobeUndted,beaiatodiatb»ahBpeafaiap^ 
aifiajpandeeoandenca  iaamed  na  .abana»  aoaprnpnaiadbyaoln  att^ 
ting  the  plan  in  law  ariaing  tbereHDam ;  nnd  the  adfecae  partydhal 
in  anch  caae  be  ordered,  widua  a  raaaonabla  tiaaa,  to  paa  ia  Ma  an* 
awer  toancb  oandaaoeadenoe-ond  pleat-  to  be  a^aated  aad 
pact  of  the  iMOTd.  aa  before^  directed. 

§  1 1.  The  pleaa  stated  on  the  record,  and  aathenticaled  » 
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dincMdi  iUl  b«  held  »  the  sole  groands  ei  aelkni  or  of  ddteet 
in  polnft  of  kw,  Mid  to  wbich  ^  fktnra  aigniiienti  of  the  pntM 
flhidl  bo  cooined :  profiddd  ahfayi,  thst  where  any  new  plea  or 
ground  in  kw  shall,  alter  the  completion  of  the  record  as  before^ 
be  in  the  eonne  of  the  canee  eoggeeiedy  either  by  the  Lord  Ofdi* 
flCry  or  by  the  Jvdgea  in  the  Imier^Hoaae,  or  by  the  party,  ae  At 
to  be  diacoBsed  in  reblion  totfae  tetaabendy  let  lorth,  it  ahallaad 
nmy  be  eaaopeteat,  with  leacve  of  the  Lord  Ordinary  or  of  Ae  Court, 
to  add  nich  plea  to  the  nete  of  pleaa  andientiGated  by  the  Lotd 
Oraiflap^  aa  before* 

§  12.  The  Lord  0«Ainary  shall,  in  ereiy  instanee,  on  dne  eon* 
rideration  of  the  ciremnstanoea,  fix  the  time  within  wtAck  sndi 
oeadesoendenoee  and  answers  diall  be  lodged,  and  aadi  time  thtM 
ttot  be  prorogated,  except  on  payment  of  tbe  expenses  previonsly 
iBCKmd,  unless  before  the  lapse  of  the  time  so  "fixed  special  appKca* 
tion  ahatt  be  made  for  such  prorogation,  nor  uliall  the  prorogation  in 
any  instance  be  granted,  except  on  cause  shewn,  nor  oftener  Aian 
once ;  and  if  the  party  shaflfcil  to  lodge  his  coiidesoendenoe  or  an- 
irwers,  as  the  case  may  be,  within  the  time  originaHy  fixed,  or  af^N 
^tardb  prorogated,  the  Lord  Ordimay  may  hold  ^e  summons  or  de« 
fences  for  sudi  party  as  his  condesendenoe  or  answers  finally  fix- 
kig  the  averments  in  point  of  foct,  <m  which  he  founds. 

§  18.  Afterthe  record  of  the  arennents  and  pleas  rimll  hare  been 
•djnated  and  doaed  as  herein-before  directed,  and  when  it  shall  ap-> 
pear  that  tbe  parties  have  respectively  admitted  on  the  record  all 
tfie  focts  requisite  to  the  decision  of  the  cause^  so  as  to  render 
any  trial  of  the  focts  unnecessary,  the  Lord  Ordkiary  may  proceed 
to  dedde  fihe  canse  with  or  without  fuither  argument,  or  he  may 
trice  tfie  cause  to  report  to  the  Inner-Honse  iu  the  form  herein-after 
appointed. 

§  14.  Where  the  parties  differ  as  to  facts  wfaidi  do  not  required 
t6  be  asonlained  by  jury  trial,  the  Lord  Onfinary  shall  giro  such 
orders  and  directions  for  the  ascertainment  of  the  fiusts  as  to  hfm 
shall  appear  expedient,  and  his  order  for  disposal  of  tiie  cause  shdf 
be  final,  unless  brought  under  review  of  the  Irnier-House  in  tbe 
form  herein  after  directed,  within  twenty-one  days  after  such  order 
is  pronounced  ;  and  if  so  brought  vnder  t«view,  the  interlocutor 
of  the  Inner-House  shall  be  final,  without  appeal,  unless  on  levre 
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«i|HMsfely  gmiitad»  rmtrvrng  tke  effeel  cif  tny  dbjeciian  to  ife 
III    \    4£ |>WM jiftJiiiy in  uny frnrtl  riT^'  if  t^*- -**^irf  tfcr rwiii 

$  1&  When  die  pntiBs  difler  u  to  fiKtv  wliidi  wiiyuiij  to  km 
oocertaiBod  kyjorytrkl,  tho  Lead  OrdiMrf  afatH  bwe  it  is  A» 
power  either  to  remit  the  whole  caoee  to  the  Jvy  Qmat  far  tnai, 
er  to  send  to  that  Omrt  e  partiedir  ienw  or 
haive  each  iBBtterof  Aiet  eooeiMined,  ae  he  niey 
fw  decidng  the  canae ;  and  the  order  by  die  Lovd  Oii£aBy,  k«o 
far  ato  it  thna  reaute  a  canae^  ahail  be  finaL 

§  16.  Where  «  caaae  is  by  means  of  admisaiona 
naive  of  the  canse^  deemed  fit  to  be  diaclniid  and 
the  Court  of  Seapiop»  wilhoot  baneg  leooime  to*  jvy  ttmi, 
when  the  pertiea  eoncv  in  desiring  to  have  a  qvatiaa  of 
rolevancy  detarauned  pranoas  to  trial  by  jvy,  er  whan  it  ihai  he 
finally  oiderad  by  die  Lord  Ordinaiy  or  the  ImMr-HooBi^  thai 
any  qnaation  of  law  v  rrioTancy  ehall  be  detennined 
trialy  or  when  the  caoae  ahatt  come  back  to  the  Ceartef 
With  a  Terdiot  on  a  speend  inne  seat  lor  trial ;  m  dnatv  v  anf  of 
theae  or  the  Mke  cases,  the  Lord  Ordinary  may  cither 
Ivnadf  to  decide  the  caose  or  matter  to  be  dntmninw^  o 
to  r^Nirt  to  the  Inner-Uooae^  as  to  him  shall  n 
and  he  may  either  order  the  parties  to  aigno-  the  whole  or  aa^r 
part  of  the  cease  b^ors  him»  m  often  n  he  may  find  it  neeaavry» 
V  dhreot  caaes  in  writiag  to  be  prepared  by  the  paitirs  m  Ae 
tern  faeMinp«Aer  appointed,  and  to  be  eeeny  mianhanpd,  amd 
finally  a/^osted;  and  fiv  compelling  obedieoee  to  sank  otdaa^  ite 
Court  «f  Somion  are  hereby  requited  and  4?njoined  to  take 
tnal  means,  by  regulations  to  be  by  them  mads^  as 
directed ;  and  alter  each  caaea  diall  have  been  ao  hw^iiiid,  the 
ties  shall  have  an  opportunity  of  being  further  haaid,  M  ihtf  oc 
either  of  them  shall  desiae  it. 

§  17.  In  pronouncing  judgment  on  the  meriia  of  te  canae,  iha 
Lord  Ordinary  diall  also  determine  the  matter  of  eip«BaaB»  mn^ 
m  not  alnady  sattled,  either  gimg  or  refusing  the  same  in  wdbola 
or  in  part ;  and.  every  interieontor  of  the  Lord  Ordinaay  ahaA  be 
final  in  tfaeOotsr-Honsey  epbject  howaaer  t»the  iLmew  of  the 
Inner-Honse»  m  mnnner  herem«ai(ker  directed* 

§  18.  When  any  mtsrioeutor  ahril  have  been  poosavnad  hy 
the  Lord  Ordinary,  either  of  the  parties  dusatasfied  therewith  aball 
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b0  entitled  to  apply  for  a  review  of  it  to  tlie  Inner-tiouae  of  tho 
Diviskiil  to  which  the  Lord  Ordioaiy  belongs;  presided  thai  swh 
party  sfaally  witlun  twe&ty-one  days  from  the  date  of  the  iilterlo- 
eator,  print  and  put  into  the  boxes  appointed  for  reoeiving  the  pa^ 
pera  to  be  perused  by  the  Judges,  a  note  redting  the  Lmid  Ordi^ 
nary's  inferiocntor,  and  preymg  the  Court  to  alter  the  same  in 
whoie  or  in  part ;  and  tf  the  interloeator  of  the  Lord  Ordiiiary 
ahall  haive  be^  pronowKed  on  eases,  the  pf^rty  applying  forn  ro* 
view  shall,  along  with  the  note  as  above  directed,  print  and  pnt 
into  the  boxes  the  cases  which  have  been  before  dte  Lord  Ordi« 
nary ;  and  if  the  interlocutor  has  been  pronounced  withovt  cases, 
the  pasty  so  i^l3ruig  shaU,  along  with  his  note  as  above  directed, 
put  into  the  boxes  printed  eopies  of  the  record  authenticated  as 
before^  and  shall  at  the  same  time  give  ncrtice  of  his  application  for 
review  by  delivery  of  six  copies  of  the  note  to  the  known  agent  of 
the  opposite  party ;  and  it  shall  in  no  case  be  competent  for  either 
party,  from  and  after  the  said  11th  day  of  November,  to  bring 
any  interlocutor  of  the  Lord  Ordinary  under  review  of  the  Innev* 
House,  by  the  form  of  redaiming  petition  as  now  in  use,  but  only 
in  the  mode  thus  directed ;  and  the  Inner-House  shall  have  powers 
before  proceeding  to  decide  the  cause  (where  cases  heyc  not  al^ 
veody  been  ordered  in  the  Outer-House,)  to  appomt  parties  to 
propare  and  print  cases  in  the  form  herein  after  directed ;  and 
vriiether  cases  have  been  sent  from  the  Outer-Houseor  ordered  in 
the  Innep-Honse,  the  Court  shall  allow  counsel  to  be  heard  before 
giving  judgment  in  the  cause ;  and  that  in  all  causes  before  pro^ 
nouHdng  judgment,  it  ubM  be  in  the  power  0$  the  Couit  to  order 
•araigianent  by  counsel,  as  often  as  they  see  fit,  and  cmrthe  whole 
09  on.Buch  parts  of  the  cause  as  shall  seem  to  the  Court  to  require 
lorther  argument. 

§  19.  The  Lord  Ordinary  may,  after  intimation  to  the  parties^ 
Mport  veiiNJly  to  the  InnerwHonse  any  incidentel  matter  which 
■Bay  arise  in  the  coune  of  the  caose^  and  such  matter  so  reported 
by  the  Lord  Ordinary  shall  be'  disposed  of  upon  argnment  by 
^lounael,  vnless  the  Court  dudl,  when  the  matter  comes  before 
tlnm,  tUdk  fit  to  order  oasea;  and  if  judgment  shall  be  pronoun- 
^ed  by  the  Court,  or  an  order  diall  be  made  in  respect  to  the 
matter  ao  reported,  that  judgnmnt  or  order  shall  be  final,  and  the 


113  APPENDIX.  [mo.  XXXI. 


CooH  ■hill  cithor  tettb  tlie  ezpeMt  rehtiTe  to  the  pona  ■•  n- 
potted»  cr  reserve  conaideratiQa  thoroof  to  the  end  ef  tbe  nwr 

§20.  Whero  the  Leid  Oidiony  ahdl  take  tlM  vln^  t» 

npoityheahillsttheeametimeonler  tfaeperties  teprapre  and 
lodge  cases  k  the  form  to  he  herem-after  directed  tabs  sea  aad 
inteKhanged ;  and  the  mterlocator  so  ttkmg  the  cshs  %» icyart» 
and  the  order  for  oases^  shall  be  final ;  and  when  the  onn  disfl 
eonae  to  be  advised  h^  the  Cooit  on  cases  prafiaved  incovMiMaei 
ef  sQch  oidery  or  on  cases  prqwied  by  ocder  of  ^ke  lanflr-HoBs, 
the  Court  shall  give  to  the  co«nseI  an  opportanicjr  of  being  hwd 
before  proceeding  to  jndgment. 

§  21.  The  Inner-Hoose  shall,  in  deddii^  the  cnBae»  aha  de- 
termine the  matter  of  expenses ;  and  the  jodgment  proMmnoed  by 
the  Inner-Home  shaH  in  all  canses  be  final  in  ^  Cost  of  Sto- 
sion. 

§  22.  Wherever  cases  shall  be  ordered,  whetker  by  the  Lsni 
Ordinary  or  by  the  Inner-Honse,  the  esse  shall  riniiMiMnifi  vith  n 
copy  of  the  reoordy  .as  andienticated  by  the  Lord  QrdiaBEry;  aad 
each  groond  of  law  or  plea,  as  stated  in  the  ieeard»  ahal  hs  so* 
parately  aigned  in  the  case. 

§  23.  In  order  to  preserve  mufonnity  in  die  dsusiuns  ef  At 
Conrt,  and  to  settle  donbtfnl  qnestiona  of  law  which  msy  arissb 
the  Judges  of  either  Divisicn  may«  in  all  Cannes  in  which  lbs 
Judges  of  the  Inner-Honse  shafl  be  equally  dhridsd  in  epHMy 
direct  the  canse  to  be  judged  either  by  the  Inner-Honss  J«%es  of 
both  Divisions,  or  by  the  whole  Conrt,  indndii^  the  Levis  Ord^ 
nary;  and  in  sndk  cases  as  it  shall  appear  to  dnm 
have  any  qnestioii  occmving  bslne  dieai  aeltled  by 
of  the  whole  Conrt^  the  Jndges  of  either  IXvision  amy 
such  matter  shall  be  heard  before  the  vrhole  Jvdgea ;  ad  ja%- 
ment/ihall  in  all  causes  be  pronounced  acoerdhig  to  the  spossB  of 
the  majority  of  d»  Judges  present ;  and  the  interioestor  shal 
to  be  the  judgment  of  the  Diviaion  before  ^rfuoh  ibe 
after  consulting  with  the  other  Judges. 

$24.  AndwherBasbythenct4&Geo.III.e.l51*, 
of  either  Division  are  empowered  to  require  the  cpinisMB  of  the 
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other  Dmnoot  mjf/M  fUMtioDB  ttitod  in  writing ;  be  it  enacted^ 
That  tliey  may  on  mch  occasions  also  be  entitled  to  require  the 
<»pinion  of  tbe  permanept  Ordinaries ;  and  t^e  judgment  to  be  pro- 
afflinc^  in  tlie  cause  shall  be  aooordiDg  to  the  opinion  of  the  ma- 
jority of  ril  the  Judges  so  consulted,  and  shall  bear  that  it  is  the 
judgment  of  the  Dirisiim  before  which  die  cause  depends  after  con* 
tuking  with  the  other  Judges. 

§  25.  From  and  after  the  ezpiradon  of  fourteen  days  after  the 

9mt  day  of  the  neoct  session  of  Parliament,  the  decrees  or  orders 

of  the  Court  of  Session,  whether  pronounced  before  or  after  that 

time,  afaall  be  final,  and  not  subject  to  be  complained  of  by  appeal 

to  the  House  of  Lords,  unless  the  petition  of  i^ypeal  shall  be  lodged 

with  the  deik  of  Ptoliament,  or  the  clerk  assistant,  within  two 

yens  fipom  the  day  of  signing  the  last  interlocutor  appealed  fitnu, 

or  before  the  end  of  fourteen  days  to  be  accounted  from  and  after 

the  £sBt  day  of  the  aaarion  or  meeting  of  Parliament  for  tibe  des* 

poteh  of  pubfic  buaineas  next  ensuing  the  said  two  years :  Provided 

alsraya,  that  when  the  peiraon  or  persons  entitled  to  a|^>eal  shall  be 

4wt  of  the  kingdom  oC  Great  Britain  and  Ireland,  it  shall  be  com* 

pelent  for  him  or  them  to  enter  an  appeal  at  any  ^e  within  five 

yuan  ftoaa  the  date  of  the  last  interlocutor,  if  he  or  they  shall  r»- 

maia  ahioad  ao  1ob§^  or  within  two  years  from  the  time  of  eomiog 

into  Gieat  Britain  or  Ireland ;  the  time  allowed  to  such  person  or 

penoDS  for  lodging  his  or  their  appeal  ia  no  case  on  account  of 

mare  abaeaee  exceeding  the  foresaid  space  of  five  years,  together 

-with  the  ipaoe  that  may  eli^ae  before  the  end  of  the  fourteenth 

'day  frona  and  after  the  session  or  meeting  of  Purliament  next  after 

tiM  aipiiialion  of  the  said  five  yean ;  and  in  case  the  person  or 

peneaseo  entitled  to  appeal  shall  be  under  the  age  of  twenty-one 

yiaam,  or  fwm  em^pot  menii$f  it  shall  be  competent  for  them,  or 

ibeir  hairs  or  lepresentatiTes,  where  no  appeal  had  been  prerious* 

ly^  entered  on  this  behalf,  to  enter  an  appeal  at  any  time  within 

tmo  years  after  full  age  or  coming  of  sound  mind,  or  after  tbe 

dealh  of  the  persons  so  disqualified  and  the  <q^ening  of  the  succes- 

ason  to  the  heir,  or  before  the  end  of  fourteen  days  after  the  first 

day  of  the  aeerion  or  meeting  of  Pariiament  next  ensuing  the  said 

two  years. 

$  26.  When  any  cause  shall  be  carried  by  appeal  to  the  House 
of  Lords,  the  appellant  shall  lay  before  the  House  a  copy,  certi- 
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fied  as  authentic  by  the  signature  of  one  of  the  Principal  Oeiks  af 
Session,  or  of  one  of  the  AssistantB  of  the  Mid  ClakBy  far  whan 
the  Principal  Clerks  shall  be  responsible,  of  the  whale  reoonl  «f 
the  averments  and  pleas  authenticated  by  the  Lad  Ordinaiy  in 
manner  above  directed ;  and  instead  of  such  cases  m  «e  ddiwacd 
at  present  to  the  Honse  of  Lords,  each  party  sfaaD  preiMii  to  the 
House  of  Lords  a  case  containing  a  printed  copj  of  the  Teootd  as 
anthenticated,  and  of  the  case  presented  to  the  Court  of 
if  such  there  be  ;  and  they  shall  also  be  at  liberty  to  anne 
plementary  statement,  containing  an  account  of  ihe  ivrtber  steps 
which  have  been  taken  in  the  cause  since  the  record  was  caai- 
pleted,  or  the  fonner  cases  prepared^  and  cofiek  of  die  iatcdsei* 
tors  or  parts  of  interlocutors  complained  against,  widi  a  saDoaaiy 
of  such  additional  reasons  as  may  be  thought  fit»  set  down  m  the 
form  now  used  in  the  House  of  Lords. 

§  27.  And  whereas,  necordins^  to  the  fcmne  now  ebaerwd  m  the 
Court  of  Session,  there  arc  certain  classes  of  ac&0B8 
the  forms  of  process  and  the  mode  of  preparing  and 
the  cause  are  different  from  those  dbserved  in  the  dsss  af 
called  ordinary  causes ;  but  it  is  expedient  that  aUdaaacaof 
should,  as  nearly  as  may  be,  consistently  .with  the  natoe  and  ob- 
ject of  the  action,  be  prepared  for  decision,  and  diacnased  aoooid- 
ing  to  the  method  and  on  the  principles  above  laid  down;  ha  k 
therefore  enacted,  by  the  authority  aforesaid*  That  all  itmiaws^  sr 
tibns,  except  reductions  of  the  decrees  of  the  Coort  of  A<fattiiai^ 
in  maritime  causes,  shall,  from  and  after  the  aaid  lltk  day  of 
November  next,  be  enrolled  and  continue  before  the  jouor  Lacd 
Ordinary  without  being  taken  by  avisandum  to  the  Inaer-Hi 
and  thence  remitted  for  discussion;  and  before  the  Lord 
the  said,  actions  shall,  with  such  exceptions  aa  the  Judges, 
the  powers  herein  after  delegated  to  them,  shall  think 
be  prepared  and  discussed  according  to  the  fonn  and  method  al» 
ready  directed  with  r^;ard  to  ordinary  actions ;  but  without  pie- 
judice  to  the  present  forms  of  actions  of  reduction  in  other  leapecta, 
and  in  regaixl  to  suspensions  and  reductions  of  decrees  pranmuftoed 
by  the  Court  of  Admiralty  in  maritime  causes,  notwithatandiii^  the 
provisions  of  the  act  1.  and  2.  Geo.  IV.  cap.  39. ;  and  in 
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•to  all  other  acfcionsy  whether  origiaaliiig  in  the  Ovter-Hoiue  or 
originstmg  by  petition,  or  by  petition  and  complaint,  or  otberwieej 
in  the  Inner-HooBe,  the  Court  of  Sewion  are  hereby  required, 
under  the  powen  hereafk^r  expressed,  to  establish  by  act  of  sede- 
mnt  each  forms  of  process  smted  to  thoee  several  caiu^  as  shall 
he  most  expedient  and  beet  adapted  for  preparing  for  decision  such 
canaes,  and  for  duly  separating  the  matters  of  hct  from  the  matter 
of  law  iny<dyed  therein,  according  to  the  principles  and  mode  of 
proceeding  above  provided  with  regard  to  ordinary  causes,  and 
with  power  to  the  Court  to  order  such  causes  to  be  prepared,  dis- 
cussed, and  in  the  first  instance  determined  in  the  Outer-House, 
or  rqMrted  to  the  Inner-House,  as  may  seem  best  calculated  fm* 
the  due  investigation  and  decision  of  such  causes. 

$  28.  And  whereas  by  55.  Geo.  III.  cap.  42,  and  59.  Geo.  III. 
•cap.  35,  regarding  the  Jury  Court,  and  by  regulations  framed  and 
Improved  of  in  the  manner  by  these  acts  provided,  several  provisions 
Iwve  been  made  relating  to  the  Jury  Court,  and  to  trial  by  jury  in 
civil  causea,  some  of  which  it  is  expedient  to  repeal,  vary,  and 
amend,  and  to  make  odier  provisions  for  the  farther  improvement 
•of  that  mode  of  trial ;  be  it  therefore  further  enacted,  That  the 
provisions  of  the  said  act,  59.  Geo.  III.,  by  which  it  is  directed  diat 
certain  actions  be  remitted  to  the  Jury  Court,  but  that,  previous 
to  their  being  so  remitted  to  the  Jury  Court,  questions  of  law  or 
rdevancy  may  be  raised,  pleaded,  and  decided  in  the  Court  of 
Session,  shall  be,  and  the  same  are  hereby  repealed ;  and  the  fol- 
lowing actions,  whether  originating  in  the  Court  of  Session  or  in 
the  Court  of  Admiralty,  riiall  be  held  as  causes  appropriate  to  the 
Jury  Court,  and  shall,  for  the  purpose  of  being  discussed  and  deter- 
mined in  that  Court,  be  remitted  at  once  to  that  Court  in  manner  • 
herein  after  to  be  directed ;  namely,  all  actions  on  account  of  injury 
to  the  person,  whether  real  or  verbal,  as  assault  and  battery,  libel  or 
defamation ;  all  actions  on  account  of  any  injury  to  moveables  or  to 
land,  when  in  this  last  case  the  title  is  not  in  question  ;  all  actions  ' 
for  damages  on  account  of  breach  of  promise  of  marriage,  or  on  ac^ 
count  of  seduction  or  adultery;  all  actions  founded  on  delinquency 
or  quan  delinquency  of  any  kind,  where  the  conclusion  shall  be 
far  damages  only  and  expenses ;  all  actions  on  the  responsibility 
of  flhipmasters  and  ownere,  carriers  by  land  or  filter,  innkeepers 
or  stablers,  for  the  safe  custody  and  care  of  goods  and  cemmodi* 

A2 
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ties,  lionefi,  money,  cIoAm,  jewsb,  or  cAtrMtiidmy  wt  ia 
ral  all  actioBB  groiinded  on  the  prineiple  of  tbe  edirt,  Ymifr, 
panesj  itabuiarii ;  all  actions  bitmgfat  for  ixwmmot;  aM  acM 
reduction  on  tbe  head  of  ftiriosity  and  idkrtcyy  or  «■  hatty 
leeion,  or  on  force  and  fear ;  all  actions  on  pfdicm  of  i 
whether  for  maritkne  or  fire  or  Hfo  inaimnoe  ;  all  mtitatamm 
ter  parties  and  bills  of  lading ;  all  aetkma  for  hmgki ;  a& 
on  contracts  for  the  carriage  of  goods  by  land  or  waser ;  i 
tions  for  the  wages  of  masters  and  marinen  of  alups  or 

5  29.  All  the  actions  above  enumerated,  oiigiaating  in  ^  Coait 
of  Session,  shall  be  first  enrofled  in  tbe  iM  called  Ae 
roll,  whether  appearance  shall  hare  been  entered  for  tbe 
or  not ;  and  if  no  appearance  shall  be  made  wheat  the  caase  is  call- 
ed, decree  shall  be  pronounced  in  absence,  aocavdiBg  to  the  pe- 
sent  practice ;  but  if  appearance  shall  be  made  finr  the  defender,  or 
as  solm  as  the  defender  shall  be  reponed  agaiost  a  deorse  ia  ab- 
sence, the  Lord  Ordinary  shall  forthwith  lemit  the  caase  to  the 
Jury  Court ;  and  in  any  of  the  causes  or  actioiia  above 
ted,  which  shall  originate  in  the  Court  of  Admirrity,  ji 
shall  at  the  first  calling  before  the  Judge- Admiral  be 
if  no  appearance  shall  be  made  for  the  defender ;  hat 
the  defender  shaU  enter  i4>pe«ranee,  and  be  reponed 
decree  pronounced  in  absence,  the  Judge- Admiral  dall  ftathaah 
.remit  the  cause  to  the  Jury  Court,  provided  the  deraaad  shal 
amount  to  forty  pounds  and  upwards,  and  provided,  that,  if  the 
cause  be  maritime,  caution  shall  have  been  found  accwdiBg  t» 
the  practice  of  that  Court ;  and  sudi  causes,  when  icBBtted  ta  As 
Jury  Court,  from  whatever  court,  shall  be  ptepared,  and  ^  la- 
eord  of  averments  and  of  pleas  completed  and  antheaticatcd  by 
the  Jury  Court,  w  any  one  of  the  Judges  of  that  Coait,  ia  the 
same  manner  as  is  hereby  directed  to  be  done  in  the  Court  of  Sea- 
<sion. 

$  30.  Of  the  Judges  of  the  Court  of  Session,  two  shaU  be  a^ 
pointed  as  additional  ComnussionerB  of  the  Jury  Court ;  and,  ia 
the  preparation  of  the  «iumarated  causes  which  shaO  be  sent  at 
once  to  the  Jury  Court  as  above,  tbe  Jury  Court,  or  one  of  the 
Judges  thereof,  shall  proceed  in  the  way  and  manner  herein  be- 
fore directed,  in  regard  to  the  preparation  of  cauaes  in  the  Court 
of  Seasion. 
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$  SI.  It  shfdl  and  may  be  lawiul  for  his  Mijeaty  to  appoint  such 
two  of  the  said  Judges  of  the  Court  of  Seasion  to  be  additional 
Jwdg^s  of  the  Jury  Court,  in  the  manner  in  which  Judges  of  the 
Jury  Coiurt  are  directed  to  be  appointed  by  the  act  55.  Geo.  III. 
cap.  42,  and  to  each  of  such  Judges  there  shall  be  paid  die  sum  of 
£.600  |Mr  annmfh  payable  in  the  same  manner  and  at  the  same 
tinie  with  the  salaries  of  the  other  Judges  of  the  said  Jury  Court. 

$  S2«  If  any  assistant-clerk  and  cloeet-keepery  or  any  other 
elerk  or  offieer  of  court  in  the  said  Court  of  Session,  or  any  clerk 
or  other  officer  in  the  said  Court  of  Teinds,  or  in  the  said  Court 
of  Admiralty,  Courts  in  Scotland,  shall  naake  application  to  the 
Btf^Hls  of  Exchequer  in  Scotland,  setting  forth  the  circumstances 
of  his  case,  and  shall  make  it  vppB«r  that  he  has  suffered,  or 
wiH  suffer  pecuniary  loss  from  the  operation  or  effect  of  any  of 
the  regnkcieDs  of  this  act»  it  shall  and  may  be  lawful  for  the  said 
BttTons  to  award  to  any  such  person  such  compensation  as  the 
wid  Barons  shall  find  such  person  entitled  to,  either  by  the  pay- 
ment of  a  gross  sum,  or  by  way  of  annuity,  as  they  shall  think 
proper,  to  be  paid  out  of  the  same  fund,  and  in  the  manner  int 
which  compensations  are  directed  to  be  paid,  and  are  made  pay- 
aUe,  under  the  act  L  and  2.  Geo.  IV.  cap.  38,  entitled,  A^  oM 
Jet  estabUMng  regulations  reapeeting  certain  porta  ^  the  pro* 
eeeding$  m  the  Court  of  SeMsion^  and  in  t^  Court  of  Cprnn^it" 
'ekm  for  Teinda^  and  respecting  the  dutieSf  qualifications,  amd 
euwhunenis  of  certain  clerks  and  other  <jfficers  qf^  said  Courts* 

$  33.  If,  after  the  record  shall  have  been  ecwapleted,  in  manner 
abeady  directed  as  to  causes  in  the  Court  of  Session,  the  parties 
ehaU,  by  mutual  admissions,  render  any  trial  of  the  facta  unneces- 
aary,  and  leave,  in  the  c^inion  of  the  Jury  Court  or  Judge  there* 
off  a  question  merely  of  law  to  be  determined,  the  said  Jury  Court| 
or  the  Judge  thereof,  after  having  those  admissions  put  upon  le^ 
«ovd,  and  subscribed  by  the  counsel  for  the  parties,  es  already  di- 
rected for  causes  in  the  Court  of  Session,  shall  forthwith  remit  tbf 
cause  to  the  Ordinary  in  the  Court  of  Session  by  whom  the  sfim^ 
%na  remitted,  or  to  the  Judge  of  the  High  Court  of  Admiraky,  if 
the  cause  originated  in  that  Court,  to  be  proceeded  in  and  deter- 
mined by  those  Courts  respectively ;  and  if,  after  the  record  Bhall 
liave  been  completed  as  above,  the  parties  dial!  not  be  agreed  upon 
the  fiaets,  so  as  to  bring  the  cause  to  a  question  merely  of  law,  but 
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shall  concur  in  a  minnte  or  note  to  the  Joy  Comt  or  «f»%e,  tt- 
qairing  that  any  question  of  law  or  releyancy  •rismg'  oat  of  Ar 
pleadings  to  be  specified  in  snch  minnte  or  note  sUl  he  deter- 
mined before  gcnng  to  trial,  the  said  Court  or  Judgo,  if  ^  reqmmt 
shall  appear  just  or  reasonable,  shall  remit  sndi  qsesbsn  to  the 
Ordinary  by  whom  the  cause  was  remitted,  or  to  ll»  Cost  of  Ad- 
miralty, if  the  cause  shall  have  originated  in  thjit  Comt ;  mi  ^ 
cause  Gliall  afterwards  proceed  in  those  Courts  reepectiTelT,  fv 
the  deci«on  of  such  question  of  law  or  relevancy ;  but  if  either  tf 
the  parties  shall,  without  the  concnirence  of  the  other,  innst  dut 
there  is  a  point  of  law  or  relevancy,  which  ought,  pievioosly  to  trial, 
to  be  determined,  it  shall  be  competent  for  such  party  to  move  kr 
an  order  to  have  the  cause  remitted  to  the  Court  of  Seanen,  or 
Court  of  Admiralty,  if  the  cause  have  come  from  thst  Cooit,  md 
on  such  motion  it  shall,  by  the  said  Jury  Court  or  Jmdge  tkenti, 
be  determined  whether  the  question  raised  ought  to  he  decided  pre- 
vious to  trial,  or  left  for  discussion  at  the  trial,  or  for  dednnii  div 
verdict ;  and  if  such  question  cliall  arise  before  one  d  the  Judges 
of  the  Jury  Court,  he  shall  have  it  in  his  power  either  to  deieimm 
the  question,  or  to  report  it  for  decisicm  by  the  whole  Judges  ef 
the  Jury  Court,  or  a  quorum  thereof,  consisting  in  afl  cases  of  ml 
less  than  three  of  such  Judges ;  and  the  decision  of  the  said  Juikse 
of  the  Jury  Court  in  the  said  matter  shall  be  final  and  ronchBtve^  if 
not  brought  under  review  of  the  whole  Jury  Court,  hyiaoAmtB* 
that  effect,  made  in  the  said  Court,  and  of  which  due  Botioe  sImII 
be  given  according  to  the  form  of  giving  notices  in  tAiat  Court, 
within  ten  days  after  die  interiocutor  of  the  said  Judge  shaA  be  pro- 
nounced ;  and  the  decision  of  the  Jury  Court,  either  pranoooDced  ob 
the  review  of  the  said  Judge's  interiocutor,  (m*  od  the  cause  hoBg 
by  him  taken  to  report,  shall  be  final  on  diat  questioB ;  aad  if  H 
diall  be  ordered  by  the  said  Judge  or  Jury  Court,  that  such  ques- 
tion ought  to  be  determined  previous  to  trial,  the  cause  shafi  fint^k:* 
with  be  remitted  to  the  Ordinary  of  the  Court  of  Sessaou,  hy  whom 
the  same  was  remitted  to  the  Jury  Court,  or  to  the  Jud^  of  the 
High  Court  of  Admiralty  respectively,  to  have  that  qne«tiflii  de- 
termined ;  and  when,  in  either  of  the  cases  now  specified,  the 
cause  shall  be  remitted  to  the  Court  of  Session,  or  to  the  Judge  of 
the  High  Court  of  Admiralty,  for  their  decision  on  a  ptevimu 
question  of  law,  the  said  Court  of  Session,  or  the  Judge  of  the 
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Cowt  of  Adninhy*  vliall  proceed  to  determine  the  9»iiie  accord- 
mg  to  the  fides  and  regulations  of  those  respective  Cowls ;  the 
detenninatioa  of  the  Court  of  Session  being  final  in  that  Court* 
aad  that  of  the  Couit  of  Admiralty  sabject>  as  it  now  is  by  law, 
to  the  revieU^  of  the  Coort  of  Session ;  and  the  determination  of 
such  previouB  qnestion  of  law  or  relevancy  shall  not  be  open  to 
appeal  to  the  Home  of  Lords  without  leave  expressly  granted,  re- 
serving the  full  e£foct  of  the  objection  to  the  decision  in  any  ap- 
peal to  be  finally  taken ;  and  afiter  the  determination  of  suchqnes- 
tioDy  thecsnsemay  be  remittedbacktothe  Jury  Court,  to  be  there 
finally  disposed  of ;  and  if  there  shall  remain  matter  of  fact  to  be 
ascertained  between  the  parties,  the  said  matter  shall  be  tried  by 
jnryy  aad  the  parties  shall  forthwith  proceed  before  the  said  Jury 
Court,  or  one  of  the  Judges  thereof,  to  prepare  the  issue  or  issues 
for  trial,  in  manner  herein  after  directed. 

§  Si.  When  a  cause  shall  be  ready  for  the  finming  of  issues,  whe* 
ther  it  be  one  of  the  causes  above  enumerated  as  appropriate  to  the 
Jury  Court,  or  a  cause  remitted  generally  fimn  the  Court  of  Session 
for  trial  by  jury,  the  punuer  of  the  inue  shall  deliver  to  the  derk  of 
the  Jury  Court  the  issue  or  issues  in  the  cause  which  he  may  con*, 
ceiveto  be  proper  for  trial*  prepared  and  signed  by  counsel;  and,  in 
like  jnanaer,  the  defender  in  the  iasiie  may,  if  he  think  proper,  lodge 
with  ihe  derk  the  issue  or  issues  in  the  cause  which  he  may  con- 
ceive to  be  proper  for  trial,  prepared  and  signed  in  like  manner ; 
and  if  the  issue  or  iasnes  so  respectively  delivered  to  the  derk  shall 
be  approved  of  by  the  Jury  Court,  the  same  issues  shall  be  delivered 
out  to  the  partieaby  the  derk  to  be  tried  by  the.jury ;  but  if  the* 
isHUSs  shall  not  be  delivered  by  the  parties,  or  either  of  them,  to 
the  said  derk,  or  if,  when  so  delivered,  they  shall  not  be  approved: 
of  by  the  Court,  the  said  Court  shall  direct  a  proper  issue  or.is^. 
anas  to  be  framed,  or  .shaH  alter  the.issne  or  issuesas  framed  and 
deliverad*  either  by  adding  such  other  issues  as  they  may  d^m  ne* 
ceoBBry,  or  by  leaving  out  such  as  are  unnecessary,  or  by  remo-^ 
dalling  those  which  have  by  the  parties  been  delivered ;  and  a  copy 
of  the  issue  or  issues  so  altered  by  the  Court  shall  be  delivered  out 
for  trittl  to  the  respective  parties  in  the  cause ;  provided,  however, 
that.if  either  party  shall  object  to  the  issues,  as  setUetl  by  the 
Covaif  he  shall  be  at  liberty,  at  any  time  within  ten  d»y^,  to  apply 
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to  the  Court,  by  nwtimi,  to  lunre  giMib  nhiiBUjD  ^ade  tin 
he  may  think  will  better  adapt  the  iame  for  the  trial  d  die 
OT  to  have  the  imam  origiiially  prapoied  hy  faiai  adipiad ;  aad 
Court  ahally  after  hearing  eo«Mel,  make  aacfa  srderlhnBBpon 
Aejnatioeof  the  caaemayieqoireyaiidvM^haiderdyibel 

§35,  And  whereas  by  one  of  thewgnhitiffiw  far  Aegimiaiaiat 
of  the  Jory  Comt,  framed  and  approved  of  in  tk» 
by  .the  aforeflaid  act  of  the  59th  of  hk  late  Majeaty,  h 
that,  pl^eparart4iry  to  trial  by  jury,  the  pardeaahaD  vecipraQaly 
change  liato  of  the  witneaMs  to  be  examined ;  Irat 
by  enjoined  has  been  foond  inexpedient;  bsit 
That  the  above  regnklion  afaaU  be,  and  the  aame  la  hmaliy 
ed;  and  from  and  after  the  date  ofthiaact^itahailBOC  be  1 
for  die  parties  to  produce  and  eoBchange^  aapvapanttaryto 
the  lists  of  the  witnesses  proposed  to  be  examinwl  by  theai^  httthr 
parties  shall  be  at  liberty  at  the  trial  to  adduce  and 
witneasea  as  they  may  think  fit,  without  hamnggmu 
•alMe  of  thei^  intention  toeall  them. 

§36.  Sonrachof  the  foresaid  act  of  the  59>  Geo.  UL, 
lalea  the  toms  and  the  times  of  the  sittiDgia  of  the  aaid  imy  Ceart, 
shall  be,  and  the  same  is  hereby  fopealsd ;  aad 
said  11th  day  of  November  next,  the  said  ,^ary  Ganti  shaB 
far  the  de^iatdi  of  the  business  of  the  Court, 
imsrventionof  ajmry  ornot,  during  the  whole 
tton  of  the  Court  of  Session,  and  that  diey  miy  haU 
the  trid  of  issues  fbr  a  fottaiglit  thsmtfiler,  amd  ilsa  for  «n  ^^a 
dating  the  Chnstmas  leoess ;  and  during  the 
said  Court,  or  die  individual  Judges  diBnof»  shaHaiiua^ 
sbmI  with  sueh  eontomalioa  of  days,  aasfaailbfyaetof 
be  made  in  mannor  haieia  afterwarda  provided^  ba 

§  S7«  And  in  order  to  prevant  doubta  which  hana 
on  the  provisiona  of  the  foresaid  act4>f  dm  fifty-amdi  of  hie 
i&jesty,  lehting  to  motiMma  for  new  triah,  be  it  aaar»rd>  That 
m  an  cases  where  iaroea  have  been  prepared  and  are  aatt  6m 
die  Coart  of  Sessioo  for  die  aacaftaiuBMBt  of  aamer  af  iKt» 
and  the  verdict  k  made  retunaUe  to  that  Coun,  aB  aaotiaaB  for 
new  trml  shall  be  made  in  the  Imter-Hoaseof  thetlMvisisa  of  the 
Court  from  which  the  issue  or  issues  has  or  have  beesi  aeat;  aad 
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itaalmMm  f»  mm  itmk  ^kti  kt  di  0lkBT  tmm  hmmtd^mih^.Jnrf 
Caaru 

§  8ft  AndyiAt&nmii  hf  the  foranid  flM  of  the  MUf^vAtrik id  hie 
lite  Mijeelf,  H  k  provided,  llwt  in  d  MIM9  f^ 
of  Ateinltjr  tolbe  Jvy  Cavt,  the  biBed  Cfseeptim  riuil  be  pi*- 
iealed  bf  the  Judge  of  the  Jvy  Coitrl-ta  the  DitiiiiNie  of  the  Go^ 
of  SeMieo  alteriMtely ;  but  bo  proviiAon  ie  nude  with  Mspeel  t» 
modom  for  new  triato  on  f^efdlcte  in  omm  eoning  from  the  Comt 
of  Adamltf ;  be  it  eanoled^  That  motioiie  lor  new  tiWe  afaoD 
be  made  in  the  Divisions  of  the  Conn  of  Session  sltennrtety  in 
^aees  of  the  aibove  description,  where  the  verdict  ie  on  an  isane 
prepared  and  sent  from  the-  C«dit  <tf  Adamky  fbr  asoertainiag 
faets,  and  ratamable  into  that  Conrty  ia  a  maiitiaie  caase;  and 
motions  for  new  triab  hi  all  other  eaem  shall  be  made  in  the 
Jary  Coart* 

§  99.  And  wherem  it  will  esaenlfiaHy  eontribnte  to  the  attahi- 
ment  of  the  ebjeeta  proposed  hi  this  act,  tiiat  in  the  High  Coort  of 
Admiralty^  me  Court  ai  the  Gouiudsssfies  of  £diidymgb,  ttid  in** 
letior  conrto,  Inrme  of  proceeding  in  the  preparatiott  of  canses 
which  have  been  before  direoted  relative  to  causes  in  the  Conrt  of 
Session  shaD  be  followed  as  dosely  m  may  be  done  consistently 
tridi  the  peo^ar  natare  of  those  several  jarisdiotioas,  and  with 
the  ilate  of  liMseeanrto  in  teapeet  to  the  skill  and  legal  ImowMge 
etfthi)p¥oearaton  who  altend  and  praotise  therein  I  therefora»and 
te  order  to  estebliah  mrifotn&ty  in  the  modes  of  proceedbg  in  the 
aadd  Coota,  md  foUaw  ont  the  spiiit  of  the  present  aot»  in  so  for 
iW  that  may  be  done  eonsieieaitly  with  KmniI  etnmmstanoesr  be  it 
farther  enaeted  by  dm  anihoriiy  aforaasid,  that  the  Jodgm  of  the 
Conrtflf  Session  and  Jury  Courtf  as  hersxa  afterwards  empowered, 
ahall,  and  they  aito  heasby  raqaired^  to  make  dae,  inqmry»  and 
ahareiqioB  to  foc^  by  not  of  sedefuit)  sndi  tegalations,  to  be  ob- 
nerred  in  dm  pmedee  of  tiie  above  coorti,  as  may  best  be  calen- 
laied  to  give  eflbet  tn  this  act,  and  to  forward  the  object  hersin 
propeaed. 

§  4(h  When^  in  cames  eommenoed  in  any  of  the  comti  of  ikt 
aherifls,  or  of  the  magistmM  of  bai|^  or  other  inforior  ^oane, 
natler  of  foot  shall  bo  dispnied,  and  a  proof  shall  be  allowed  and 
taken  according  to  the  prseent  practice,  the  Court  of  Session  shall, 
in  reviewing  the  judgment  proceeding  on  such  proof,  distinctly 
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upedfy  in  their  inlariocnlor  tke  w¥cni  £kib  nMCflnil  to  ibe 
which  they  find  to  be  eetaUiahed  by  the  pniof»  end  lapwae  hov  hr 
thcdrjndgmeat  proceeds  on  the  metter  of  fiM:t  soteK^ar  on  nat- 
ter of  \mWf  and  the  eeveial  points  of  law  which  they  nwan  to  do- 
cido;  and  the  jndgnient  on  the  canoe  than  pronoanoed  ahali  fw 
eobjecttoappeal  to  the  House  of  Lords,  inoofnronfysstheaBe 
depends  on  or  is  affected  by  matter  of  kwi  but  sfaallp  in  so  £w  as 
relates  to  the  fiicts,  be  held  to  have  the  foiee  and  effect  of  a  speosl 
Terdict  of  a  jury,  finally  and  oonchuiTely  fixii^  the  eef«al  £Kte 
specified  in  the  interlocntor ;  IVovided,  howeverj  that,  exo^  in 
GonsiBtonal  canaes,  the  Court  of  Session  shall,  in  reviewii^  die 
sentences  of  inferior  jtidgesy  have  power  to  send  to  the  Jury  Coon 
SBch  inue  or  issues  to  be  tried  by  jury,  as  to  them  shall  seem  ne- 
cessary for  asceitaining  fects  which  nuiy  not  have  been  prored  s> 
their  satisfection  by  the  evidence  already  taken,  w  which  any 
have  been  omitted  in  the  cause,  the  verdict  to  be  wuuned  lo  the 
Court  of  Session,  to  assist  that  Court  in  the  determiwstkin  of  the 
cause ;  and  the  said  Court  shall  also  have  power  to  remit  theiAaile 
cause  for  trial  to  the  Jury  Court;  andinaeitherof  these  cases  ikll 
it  be  necessary  to  have  the  conaoit  of  the  parties  to  the  camrriftig 
of  the  depositions  ah«ady  taken  in  the  canse  befive  praoeedi^g  to 
jury  trial,  but  the  Court  of  Session  shall  have  power  to  give  snch 
directions  with  regard  to  the  pioof  already  taken,  or  with  iq^ani 
to  any  part  or  ports  thereof,  as  to  them  shall  aeem  just ;  to  whkk 
elect  the*  provision  in  the  foresaid  act  of  the  59th  year  of  his 
late  Majesty,  in  so  €v  as  the  consent  of  the  peraea  «a  die  ranriiV 
ling  of  the  depositiotta  already  taken  ia  thereby  le^ured^  shsll  be^ 
and  the  same  is  hereby  repealed ;  and  further,  the  Coni  of  Ses- 
fflon  shall  have  power  to  remit  the  canse^  with  inatractiena,  to  fibs 
inferior  court,  if  that  course  ahall  appear  to  them  the  most  jsit  and 
expedient  in  the  circumstances  of  the  case ;  hut  it  is  hereby  ex* 
pressly  provided  and  dedaved,  that  in  all  caeea  on^iinatiag  in  the 
inferiorxsourts  in  which  the  claim  is  in  amount  above  forty  pouads, 
as  soon  as  an  order  or  interlocutor  allowing  a  proof  has  been  pvo- 
nounced  in  the  inferior  courto  (unless  it  be  an  interlocntor  aflowiBg 
a  proof  to  lie  m  reienUsy  or  grautbg  diligence  for  the  lecovcty  aad 
productionofpapen,)  it  shall  be  competent  to  either  of  the  parties 
or  who  may  conceive  that  the  cause  ought  to  be  tidied  by  jui}%  to 
remove  the  process  into  the  Court  of  Session,  by  biU  of  advoca* 
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tioii)  which  shall  be  paned  at  once  without  diacnision  and  wsKhoat 
.eantioii ;  and  in  case  no  rach  bill  of  advocation  shall  be  piesentedr 
and  the  parties  ahall  proceed  to  proof  under  the  interlocvtor  of  ^bB 
inferior  court,  they  shall  be  held  to  hare  waived  their  right  of  ap- 
peal to  the  House  of  Lords,  against  any  judgment  which  may 
diereafter  be  pronounced  by  the  Court  of  Session,  in  so  far  as  by 
such  judgment  the  seyeral  facta  eatabhahed  by  the  proof  shall  be 
found  or  declared. 

§  41.  ¥nm  and  after  the  said  lltfa  day  of  Norember  nert^ 
bills  of  advocation,  complaining  of  final  judgments  of  sheriffit  and 
other  inferior  judges,  ahall  contain  a  copy  of  the  summons  or  pet^ 
tion  by  whi(^  the  action  may  have  conunenced  in  the  inferior 
court,  and  of  the  defences  or  answen,  with  the  interiocutors  pro-' 
nounced,  or  such  of  them  as  the  party  shall  complain  of,  and  with- 
out any  other  nanation,  and  wiUiont  aignment ;  and  such  bilk  of 
advocation  shall  at  once  be  passed  by  the  Lord  Ordinary  on  the 
BiUb,  on  caution  being  found  to  make  payment  of  the  expenses  in- 
curred in  the  inferior  court,  and  also  such  expenses  as  may  be  in- 
eurred  in  the  Court  of  Session,  or  on  juratory  canition  for  such  ex- 
penses, in  eases  where  sudi  caution  is,  by  the  present  pvacticet 
faeld'Sufildent. 

'  §  42.  In  all  advocations  of  interlocutors  pronounced  by  sherifls^ 
it  shai)  be  competent  to  the  inferior  judge  to  regulate  in  the  mean* 
time,  on  the  application  of  either  party,  all  matters  regarding  in^ 
lerim  poBS€»sion,*  having  due  regard  to  the  maaner  in  which  the 
mutual  interests  of  the  parties  may  be  affected  in  the  fioaaldecinon 
of  the  cause ;  and  such  interim  order  shall  not  be  subject  to  review^ 
except  by  the  Lord  Ordinary,  or  the  Court,  in  the  course  of  dis» 
cussing' the  process  of  advocation;  reserving  to  the  Court  of  Ses- 
sion or  Lord  Ordinary  full  powers  during  the  course  of  discussion 
of  the  cause  in  the  said  Court,  to  give  such  orders  and  directions 
in  respect  to  interin  possession  as  justice  may  require. 

§  4S.  In  all  actions  before  any  inferior  court,  where  a  party 
shiOl  intimate  in  writing  to  the  deiic  of  court  that  he  intends  to 
advocate  the  cause ;  and  shaU  therewith  lodge  a  bond  of  caution 
for  such  expenses  as  may  be  incurred  in  the  Court  of  6e8sioii>  as 
provided  in  this  act,  the  space  of  fifteen  days  in  the  ordinary  case, 
and  thirty  days  in  causes  before  the  coasts  of  Orkney  and  She^ 
IsRFid,  shall  be  allowed  after  final  judgment,  to  apply  by  bill  of  ad- 
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%oihmCmnvi 
Im  on  the  «l^Me  of  ikm  foraa id  terms  mpectivelj,  if  bo  Ui  oT 
■#^daiiiHi  riHiH  Imvb  bcM  inlOBBted  to  the  iliiik.  of  ooivty  he  itty 
gifo  oat  tbe  cuiliwi  on  tko  nnilknion  of  either  fvty«  it 
ooHpetaBt,  lmfgfgi»  to  pjeeenl  a  bffl  of  wAmatkm  tt  ay 
beibio  1^  decno  beo  been  actaalljr  extraeled;  wM 
kv  poHod  in  alMttoe  is  any  idiBmr  eoorty  or  m  the  Cowl  if  Ai- 
mnhy^  end  his  been  extneted,  it  abaB  be  oon^peKflft  to  iffftj  te 
Ae  ooort  is  wUch  •nch  decrae  woe  pronomcedy  to  hsfv  vw  4(» 
cneieeidlMl;  aad  on  oeneigMlion  m  the  hudi  of  the  dsk  «f 
the  eowtof  Ihoozpenee  iacmed,  the  said  cooit  ahall  baivvpovtr 
to  atop  executiDii  and  repoiie  the  defaider,  a»d  fenve  the 

§  44w  When  as^  jingnaBnt  nail  bo  pronouKod  by  an 
eonrti  otdainini^  a  tenant  to  pgaMve  ftom  uie  pooaesBon  of 
or  hamea,  tho  tenant  dudl  Mi  be  entitled  to  aiiplf  m  ifcaw^  fty 
biiof  adfocalMmto  bepaMedatonce»  bnt  only  bjawMaoftoa- 
|nneiany  aa  hevein  after  legiilated* 

§  46w  AndirfMreaa»  under  the  fonnid  act»  SOL  Geo.  IlL,  Nh 
of  advooaiMn  are  aduiitled  againat  interlociitoffyjndg'nMijilB 
taincaeee»  be  it  farther  enaetod.  That  when  audi  bOh  of 
tioa  shall  be  paMod,  it  ahdl  not  be  neeeesaryfor  the  ^*— r*?^***^  to 
find  caation,  asoapt  for  eapenaei^  aa  in  other  caaea  «f  advacatiBa 
above  aaentionad ;  and  aU  iateriaeaton  by  the  Lent  CMHry  an 
dM  ra^  paving  or  nfwng  aoehbilb  of  adtocatlHi^  shdl  be  im^ 

§  46.  In  an  cMoa,  widiont  dMnetion*  te  LaiA  Otdfanry  on 
the  Bitti  any  paaa  bitts  of  anspenion,  withOBt  laqaira^  te 
oamnoe  of  the  Inner^Hooae  daring  aesaMiny  or  of  one 
Oadiaariea  dniiag  vacalion ;  and  in  campbimng  of  any 
tor  pronooBced  by  the  Lord  Ordinary  on  die  BiAi>  the  p«ny  dbaB 
prBoeed»  not  ae  nt  preeent  by  ledaiiniBg  petition,  bnt  I7  present- 
ing  a  printed  note  to  the  Iimei^Hoaaey  atali^  the  aatare  of  ^he 
fafllt  recitiag  the  interloeator*  and  praying  for  an  aheiHWin  Aetaof ; 
wd  apon  each  note  being  prsientedi  Ae  laner-HooM  shatt  at^B 
the  eoaasel  Ant  the  partial  to  be  h^ttd,  triad  on  hairing  than,  ahsB 
aithv  giant  or  lefase  Ae  applieatioa,  or  appont  pnrtica  to  gm  ia 
nntaal  cttMs  on  tlie  question ;  and  thereafter  the  Conrt  sIbU  «ithrr 
aefaso  the  applkation,  or  remit  to  the  Lord  Ordinary  to  peas  or  to 
refoie  the  bill,  or  to  reaait  to  the  inferior  judge  nich  inatmctiow : 
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■nd  amy  iatarkimUHr  of  ^  Court  sefvaing  8iii:b  ifyBnitwtii  ^  of 
ihe  Ltrd  O^dimuy  oa'a  renuit  fimm  tbe  Oonit,  ahiJi  k»  iwri;  mi 
wben  a  bill  of  nniMBflNii  shall  liaye  bew  pasMd  «q  a  remit  tenn 
the  lBiiBr«H«iHe»  i9r  in  oamwywnce  of  ths  Locd  Ofidinary.fcwdnf 
takon  the  ghuo  to  je|iort  to  the  IiuMr-Honfle»  the  Jetten  of  jma- 
pflwriim  ahaU  he  diiMwwed  befooce  a  Lord  Qidiiuay  of  that  Divii- 
iiiqa,  wdew  remitted  ob  amtmffenfifiun  to  flome  jpaemm  Imnhup 
defMOding  before  the  other  Diniioa;  and  in  the  e?eat,<^  bjiUa.fif 
jofifmmmk  being  paaaed  of  decKeea,of  inferior  courts,  it  aheU  h^ 
4NHaDqpeteat  for  the  Lord  Ordinary  or  the  C^art  to  find  the  siM|»«Hid" 
or  entitled  to  hie  eaqi^uea  in  die  inferior  oo^urty  i^  well  miBitk$ 
Conrt  of  Seeaion. 

§  47,  Caatioiften  in  a  bill  of  siutpanaion  ahaU  b^  liable  to  fiiifil 
the  obligation  in  their  bond*  althongh  the  lettera  of  awepeawiai?  ahaV 
aot  be  eqiede  befixre  the  day  of  citation  a|ipointed  in  the  debYor^ 
anoe,  and  ako  in  the  caae  of  the  chaiger'a  obtaining  and  dnly.e^r 
Exacting  protestadoii  for  not  calling,  enrolling,  and  inaiatii^i 

§  4B.  The  Lord  Ordiaary  in  the  OnterrHonae,  befaire  whom 
any  anapenaion  or  advooation  ahaU  oome  to  be  disGnsaed,  shall  pro* 
coed  in  preparing  the  canae  for  jndgnient  after  the  manner  alraa^ 
directed  aa  tocanaea  in  the  Omei^Heinae;  and  the  party  rasiating 
ahe  anapenaion  ahaU  be  reqairad,  by  way  of  defence  in  the  Ontet^ 
Houae,  to  vetnmansweca  tothe  reoaonaof  snapenay^n. 

$  49.  In  vegaad  to  aotiona  dqwnding  in  the  Cenat  of  Seaaksi, 
ia  which  any  interiocnior  ahatt  hare  been  pvoiMnwoad  befeea  the 
11th  day  of  NoTember  nast,  the  negnlationa  barain  befone  pro- 
vided may  be  enfoiced,  in  ao  fer  aa  not  incaaaiatent  with  the  rules 
of  Court  and  forms  of  procedure  now  in  feorce:  RroTided  always^ 
tliat  inarery  such  action,  where  the  record  ahatt  be  auidd  up  and 
oonpifBted  in  tenna  ofthiaact,  the  pioviaiona'of  thiaeet,  inao  fer 
aa  they  apply  to  atepe  of  prooesa  aabaegnent  to  the  making  np  of 
the  record,  shall  be  enforced  in  all  respects. 

$  50.  And  in  order  to  carry  into  further  execution,  the  prpn- 
fi#na  of  tbia  act,  and  the  more  effeotmdly  toaooomplsdi  the  object 
of  it,  be  it  further  enacted,  That  from  and  after  the  paasing  of  this 
act,  the  Court  of  Session,  together  with  the  Chief  Commissioner 
of  the  Jury  Court,  aasemUed  by  the  Lord  Preaideat  of  the  Court 
of  Session,  shall  be^  and  they  are  hereby  empomened  and  requkad 
accordingly,  to  make  sacb  ordefB  and  ragulationa  conceniiog  the 
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fans  of  jHoceit^  and  auh  amngenMntB  in  reipeei  of 
«Bd  hows  ef  doing  ImainetBy  and  generally  for  Rgdbcing'  the  {lo- 
oeedingB  both  <^  the  Cewt  of  SesMi  aad  of  dR  Jwy  CMrt»  » 
may  miwit'elfeclDeUy  cany  into  cseentien  tlie  pufom  of 
and  remove  any  diffienhieB  wbaA  aoay  in  the  delaik 
Idond  to  arise  in  ezpediluig  tite  bvBineai  before  tlw 
and  ef  tbe  Court  of  the  Loids  ConuBuarionen  In 
kiika  and  Tahmtion  of  tnnds,  provided  the  same  be 
aistent  with  the  prorisions  of  ^lis  act;  and  die  said  Jndges  m- 
aeaabled  as  abore  shall  also  hare  poirer  to  make  each 
and  amngements  in  respect  of  the  time  and  rotatkni  of  the 
neas  in  the  said  Comts,  and  before  Lords  OrdioaDry,  aa  may  mart 
efiectoally  secure  the  dae  performance  of  the  leapeeiive  dotim  ef 
the  said  Conrto,  and  of  die  Jud^  tfaeraof ;  and  the  ssid  Jndgte, 
aasembled  as  before,  shall  have  power  and  are  hereby  raqued  is 
make  sach  regulations  and  orders  relatiTe  to  the  fonm  ofpsoceeJ- 
ing  in  the  High  Court  of  Adnuralty,  Coort  of  the  ComBMBsnes 
of  Ediobmgh,  and  inferior  coorts,  as  may  be  best  cakobted  to 
carry  into  ezeention  the  pnrposes  of  tfaaa  act ;  and  it  is  hsttdvy 
provided,  that  the  said  Judges  assembled  as  abov»  aoay  meet  lar 
the  above  purposes  dnring  vacation,  as  well  as  daring 
that  they  may  alter  and  amend  soch  legnlatkpB  from  time  to 
§  5L  And  foom  and  after  die  11th  day  of  November,  the 
aisting  forms  of  edictal  citation,  chaige,  pnbBcatJan,  cilatioB^  and 
service  at  die  maikei-cross  of  Edinbvtg^,  pier  aad  shore  of  Leith, 
as  against  persons  fbidi  of  Scotland,  shall  ceoaeaad  be  dmeondnii- 
ed ;  and  m  lien  thereof  snch  edietal  eitadons,  ofamges,  priMJcadons^ 
diations  and  services  at  the  matketHatna  of  Edmbnrgh,  psar  aad 
shore  of  Leith,  as  agunst  persons  forth  of  Soodaad,  dndl  be 
and  performed  by  ddiveiy  of  a  copy  thereof  at  the  reeord 
the  keeper  of  the  records  of  tiie  Court  of  Session,  hi  the 
now  {vacdsed  in  cases  of  citation  or  charge  at  the  dwelling*! 
of  a  party  not  penonaHy  apprehoided ;  and  the  keeper  of  die  re- 
ooids  or  his  clerk  shall  forthwidi  register,  in  a  book  to  be  kept  for 
thait  purpose,  an  abstract  of  the  copy  so  delivered,  exhibiting  the 
dme  of  service,  die  nature  of  the  writ,  the  names  and  designa- 
doim  of  the  pardes,  and  the  day  agmnst  which  the  party  sUI  le 
caBed  upon  to  give  obedience,  or  to  make  appearance :  and  the 
keeper  of  the  said  records  shall  keep  three  distinct  and  fvponda 
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ragisten,  one  for  all  citations  on  Biiininonses  and  orders  of  service, 
as  agasnat  persona  forth  erf  Scotland,  to  appear  before  the  aeveral 
aapreme  civil  courts  respectively ;  amother  record  for  all  citations 
by  virtue  of  letters  of  supplement  to  perscms  forth  of  Scotland  to 
appear  before  any  of  the  inferior  courts  of  Scotland ;  and  a  third 
for  an  charges^  intimationa,  and  publications  to  persons  forth  <»f 
Scotland,  given  by  virtue  of  letters  other  than  sununonaes  paasmg 
the  signet. 

§  52.  And  the  said  abstracts,  in  so  &r  as  they  ccmiprehend  ci- 
tations by  virtue  of  summonses,  precepts,  warrants  of  court, 
«nd  letters  of  supplement,  shall  periodically  be  printed  by  the 
keeper  of  the  said  records ;  and  this  publication  by  means  of  prim- 
ing shall  commence  at  the  distance  of  fourteen  days  from  the  said 
11th  day  of  November  next,  and  shall  reguhiriy  be  continued  at 
the  end  of  each  successive  fourteen  days ;  and  at  all  times  the  said 
register  of  charges,  citations,  and  pubtications  shall  be  open  to  in- 
spection, and  the  copies  of  charge,  citation,  and  service,  which  shall 
be  lodged  as  above  with  the  keq>er  of  the  record  or  his  clerk,  shall 
be  preserved  during  three  years ;  and  it  shall  be  competent  to  the 
Court  of  Session  to  fix  such  allowance  lor  the  trouble  and  expense 
of  the  duty  thus  imposed  on  the  keeper  of  the  records,  to  be  paid 
to  him  from  the  fee  fund,  as  to  the  said  Court  shall  seem  reason- 
able* 

§  53*  From  and  after  the  said  llth  day  of  November  next  to 
come^  the  practice  of  citing  defenders  to  appear  on  two  diets  of 
Court  shall  in  all  cases  cease,  and  all  summonses  shall  thencefor- 
ward proceed  on  one  diet  only,  viz.  privileged  summonses  against 
defenders  within  Scotland  on  one  diet  of  six  days,  other  summonses 
against  defenders  residing  in  Orkney  and  Shetland,  a  diet  of  forty 
days,  and  for  all  other  persons  within  Scotland,  adietof  twenty-seven 
days,  and  fw  defenders  out  of  Scotland,  a  diet  of  sixty  days ;  and 
it  is  hereby  provided  and  declared,  that  where  a  person  not  having 
a  dwelling-house  in  Scotland  occupied  by  his  family  or  servants 
shall  have  left  his  usual  place  of  residence,  and  have  been  there- 
from absent  during  the  space  of  forty  days  without  having  left  no- 
tice where  he  is  to  be  found  within  Scoliand,  he  shall  be  held  to 
be  absent  from  Scotland,  and  be  charged  or  cited  according  to  the 
forma  herein  preBcribed  accordingly. 

§  54.  And  whereas  certain  inconveniences  have  been  expei ieiir 
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€0d  m  pcoceediagi  of  a  jiidkaaft  natiiie  eairied  on  belHete 
Conniflnoiien  for  {rfuitetion  of  kniu  aad  ^t^mSdan  of  triai^;  be 
H  coaeled,  Tlvi  from  ud  itfker  the  litk  day  of  Kovoofccr  aest, 
all  aolioBB  for  the  vafaiatioii  araale  ofteiiidai  or  adimiof  fvaving 
the  tenor  of  tbeauae,  all  aotuns  of  ■oapeneion  or  nteedonof  Jo- 
cdkie^  and  aU  aokiona  of  dedvator  or  lednction  csonacleA  vtt 
tdnd%  wUdi  can  at  peeseat  be  conipeleBtlf  bronght  bifae  dtt  aad 
Lords  Communonen  for  the  phmtalion  of  kuks,  shall  In  liiia|ht 
befon  and  bodecidedbyonearotherQf  theDmaionaof  thaCssn 
of  Sesaon,  who  shall  be  held  as  a  qaoran  of  die  snid  O 
aas;  and sfl anchfaaaes  AaBbe  proeeeded k,  atneaiiyas 
aocardhy  to  the  forms  praacribed  by  this  act  for  the 
of  oMses  in  theCoartof  Sessum;  and  ^  Lonl  OidiMy 
haw  the  same  power  to  determiae  the  caasoy  ortoicportthsmme 
to  the  laner-HoBse,  as  is  declared  to  be  competeat  by  this  act  to 
the  Lord  Ordinary  in  the  Onter-HoiMe,  in  ameeabdete  theCsmt 
of  Session;  and  in  like  asaaner,  he  shaO  not  be  eadAedts 
his  own  interioeoUNni,  bnt  die  sapne  shall  be  eabject  to 
l^inthe  Innei^HoQsey  in  the  manner  dincted  in  censes  bdm  ihe 
Court  of  Session  t  provided  slwajps,  that  the  JMif^Mii^iy  of  ^ 
Lairds  Commisnonen  for  plantation  of  Idika  aiid  ▼nhatian  of  tsindi» 
"*  tTiffgp'Tg  i?r  wyH^ly^g  tif*T[*f4fnt  itipunds  tif  ihft  ysrn  rhiat  tirrgj 
ont  of  the  teinds  of  the  parish,  and  in  uniting  and  dMJonunf  ps- 
rishesy  and  goneiaDy  whatCTer  jorisdiction  the  ssad  Csnrt  of  Toi 
majr  possess  of  a  ministerid  and  diKTOtioiiaryBStaiOy  afasi 
be  akeied  or  afiected  by  this  act,  but  the  eaase  dbA  coadiaR 
aaerdsedbythewhoteLoidsComBdiBkmerafetpiMittaigaotflnrfcs 
and  ▼ahastion  of  teinds,  orqnoram  thereof,  in  the  saawwayaadmsa- 
nar  as  heretofore;  bat  all  actions  in  relation  to  locdimg  of  awdttsd 
orangmented  stipends  among  heritors,  and  other  ceases  wbith  may 
be  remitted  by  the  said  Lords  Commissionen  to  aLordOkdiaary, 
shall  thsresfter  be  condncted  as  nearly  as  nwy  be  aDOstding  totha 
forms  prescribed  for  censes  before  the  Comrt  of  Ssssion,  aad  the 
JnteriocntoTBofsach  Lord  Ordinary  shall  be  sabjeit  to  renew  o^ 
ky  the  Division  of  the  Coort  of  Session  to  wlach  sadk  Lead  Or- 
dinary belongs,  which  Division  shall  to  that  effect  he  held  as  a 
■yiowua  of  the  said  Commissioaei  ■ ;  aad  in  afl  the  aforesaid  aetaoas, 
aad  in  all  other  matters  connected  with  teinds  the  teiad  Heik  dbei 
ooatinue  ss  heretofore  to  olBdate  as  cMu 
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S  55.  The  prori8i<Hi8  of  this  act,  in  so  far  aa  the  same  relate  to 
the  ^constitution  of  the  Jury  Courty  shall  continue  and  be  in  force 
from  the  11th  day  of  November  next,  until  the  SQth  day  of  June 
idSO,  and  from  thence  to  th^  fud  of.  the  then  next  session  of  Par- 
liament. 

§  56.  It  shfJl  be  )awfu(,  and.  foU  powei:  is.  )ier^l)y.  given  to  ^uch 
persons  as  shall  for  that  purpose^  an4  at, such  time  or  times  as  his 
Majesty  shall  think  fit  to  name  and  appoint  them,  be  named  and 
appoiAt^  ^by.bia  A^ef|ty«  by  Iftt^  patent,  or  any  instrument  in 
writing  und^r.  his  roystl  s^  msnual,.  o^  aay  three  of  them,  to  meet 
at  and  upon  such  place  and, day  as  i^  such  letters  patent  or  in^tru^ 
ment  shall  be  for  that  purpose  named,  or  at  an^.  upon  such  places 
and.  day.  a^  th^y,  or  any  ^hree.of  them,  glvii^  notice  to  die  others 
of  themi  shaU  apppi^ity  and  so  thereafter  as  they  or  those  present 
from  time  to  time  at  meetingB  shall  appoint,  and  to.make.all  such 
inquiries  as  diey  shall  be  directed  by  his  Majesty  in  instructions  an- 
nexed to  t^e  said  letters  patent  or  instrument  under  the  royal  sig9 
manualf  into  the  forms  of  proceediiig  in  trials  of  civil  causes  by  jury 
ix^  Scotland,  and  to  report  to  his  Majesty  whether  thd^e  fprma  of 
proceeding  may  be  improved,  and  at  what  time  and  in  what  <kianne? 
the  union  of  the  benefit  of  jury  trial  in.  civil  catisf»  with  the  julria- 
<iiction  of  the  Court  of  Session  may  be  best  accomplished,  and  to 
set  down  in  writing  what  shall  appear  to  them  to  be  material  to  he 
reported  touching  the  mattefis  aforesaid,  with  ^eir  opiiiioiis  upon 
tLe  same,  together  with  the  evidence  or  information  which  they 
may  in  the  cx>ur8e  of  their  inquiry  receive. 

§  57.  From  and  after  the  passing  of  this  act,  all  questions  and 
matters  in  Scotland  relating  to  ptrife  and  tiaptuie  hi  war,  add.  the 
ccmdemnation  of  ships  and  vessels  as  such,  shaO.  be  vested  solely 
in  the  Qigh  Court  of  Admiralty  of  England ;  aud  that  the  High 
Court,  of  Admiralty  of  Scotland  shaU  not  in  future  exerdse  suclh 
jurisdiction,  any  law  or  practice  to  the  contrary  DOIwithstaoding* 

S  58.  Within  fourteeii  days  from  the  eommencement  of  every 
future  session  of  Parliament,  there  shall  be  transmitted  to  both 
Houses  of  Parliament  copies  of  aB  acts  of  sederunt  selling  the 
mlee  of  proceedings  of  the  Courts  of  Scotland,  as  fiied  under  the 
powers  herein  given. 
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ACT  AVBNT  PLAVTATIOll  OV  UBKt  ikMD  ^ALOAm*  OV 
TSIM0S»  SlST  vumuiiftY  i7D7. 


Oim  Serereiga  Lady,  nd  ikm  EsMw  of 
ing  the  grest  ptcgudiee  tint  does  railoaBd  to  tfab 
the  waul  of  an  eettUiehed  and  find  ji^calDse^ 
ooeeeaiiddetenniiieinsaGhfmBeieBd  tlBBs^oehsrfef^  Ar* 
liiiiieiits  were  leliaRed  to  their  eommiwion  iwr  piooterieB  of  ferte 
end  Tefattiami  of  tebd%  and  throng^  Ae  looe  ef  ti^  wyaim  of 
that  conrt,  which  wore  bowtt  in  the  hrto  flre'tiit  hafpaiid  mtiii 
plaoe;  therafinra,  her  Bfqeatyi  andtheaaadEatata^dahenijaM- 
powery  anthoriae  and  appoint  the  Lorda  of  Conncfl  aad 
jadge^cognoaeeanddetenmne  iaallaflBiiBaad 
which  by  Ae  kwa  and  acta  of  Pariiianeikt  of  tUa 
farmeriy  laferaed  to^  aad  did  pertamandhela^  ta 
and  oogttinnoe  of  the  coauniaaioas  temeily  aypoinled  te  llaa.ol- 
loc^  as  fhHy  aad  lieely  IB  d  reapecta  aa  dio  aaid  Loida  do  or 
do  in  other  dTil  caaaaa. 

And  partienkriy»  bat  prefa^yce  to  Ao  gfiaoralify  fnraaaafc 
tanaineinanvriaatiaaaandaaleaof  teiadB»  to  giaataagaaaaaaltes 
of  miniBtera'  atipenda,  prarogations  of  tadka  of  teia^  to  dii|aiatao 
laigo  payochea,  to  erect  and  baild  new  chnrdiea»  to  aaaaKaad  &- 
mn&mhet  chnrchea  aa  ihey  ahall  thiak  fit,  eoafiona  to  lben|iaWd 
dowBy  aad  powera  granted,  hy  the  19th  act  of  thoBarfiaiaaat  16W» 
the  1^  and  SOth  acta  of  the  Fteliament  1690^  aad  the  2Uk  aet  Cif 
the  FailiaBieBt  1693,  in  ao  far  aa  te  same  atand  amfpiadid    Hie 
transporting  of  kiricB,  diajoining  of  too  faoge  parodies  or  arociiag 
and  bnikfing  of  new  kirkq^  being  alwaya  with  Ae  caaeBBli  of  the 
heritm  of  thrdid  paru  of  foar  at  koat  of  the  vabatien  of  tfaapamh, 
adieieof  the  kiik  ia  craTod  to  be  tranapcnted,  or  tiie  parodi  to  be 
diqoined,  and  new  Idrka  to  be  erected  and  baik»  the  anniater  ia 
the  meantime  to  aerve  the  core  in  the  present  kirk  of  the  parocL 

And  for  that  effect  appoint  the  said  L<»ds  to  meet  and  at  each 
Wednesday  in  the  afternoon  during  the  time  of  seasion,  and  to  call 


llOv  XXXIL]  APPfiMDIX.  131 

and  disciut  tlie  said  cwues  sommarily,  oonfonn  to  a  tM  to  be  made 
up  and  kept  of  the  same. 

And  for  sapplying  the  lost  regiaten  of  that  Court,  her  Majesty 
and  the  said  Eatatesy  do  hereby  appoint  and  ordain,  that  any  au- 
thentic extracts  from  the  said  records  be  brought  in,  and  being  pre- 
sented to  the  said  Lords,  he  recorded  in  a  particular  register ;  and 
that  the  said  extracts  so  farongfat  in  be  kept  by  the  said  Lord 
Clerk-Register,  and  his  deputes,  clerks  to  be  appointed  by  him  for. 
that  effect,  as  their  warrants,  which  shall  be  held  and  repute  as 
Talid  and  authentic  as  the  principal  warrants  themselTes,  if  the 
wie  were  yet  extant;  and  the  Lord  Register  and  his  deputes  are 
ordained  to  give  a  new  extnet  gratis,  to  every  person  that  diaU 
giTO  in  an  dd  extract,  immediately  upon  deiirery  thereof;  and 
that  exincta  from  these  new  records  shall  make  the  Uke  faith  in 
judgment  and  outwtth  the  same,  as  the  extracts  fixmi  the  old  re- 
gisters of  the  commiasion  were  wont  to  do  before  the  same  were 
bunit* 

And  further,  empowering  the  said  Lords,  upon  such  eyidence 
sad  adnunides  as  they  shall  see  cause,  to  make  up  the  tenor  of 
audi  decreets  in  manner  above  mentioned,  whereof  exliacts  are 
amiisiBg,  and  the  registers  lost  in  the  said  fixe ;  declaring  hereby, 
dwt  the  Lord  Register  and  his  dqmtes  to  be  af^inted  by  him  aa 
said  is,  shall  have  the  sole  and  only  power  and  privilege  of  raising 
and  subscribing  of  the  summonses  and  diligences  relating  to  the 
aflairs  ahove  written*  the  same  always  passing  her  Msjesty  s  com- 
mon signet  as  formerly. 

And  also  dedaring.  That  the  macers  of  Privy  Council,  who  by 
their  fpSU  did  attend  and  officiate  befoie  the  said  oonmissibn  of 
Finrfiament,  shall  continue  to  attend  and  officiate  before  the  said 
Lordi  of  SessiMi  in  the  matter  committed  to  them  by  this  act,  as 
they  were  in  use  to  do  before  the  commission,  and  none  else. 

And  lasily.  It  is  hereby  declared,  That  this  present  act  and  com- 
mission shall  be  subject,  nevertheleas,  to  such  regukdons  and  al- 
teiutions  as  shall  be  made  by  the  Fariiament  of  Great 
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ABSTRACT  OF  THE  ACT  48.  GEO.  III.  CAP.  138,  enUhfed, 

ji  Act  for  defining  and  regulating 


lodifying  the  st^Mods  of  ^ 
<'  Cleigy  oi  Scotland/'  SOdi  June  I80a 

§  I.  Whereas  by  an  act  of  the  Parliament  of  Scodnd,  in  ths 
year  1707,  entitled,  Ad  a$ient  pbniaiian  4^  kirks  amd  vahtaHem 
qf  ieinds,  her  Majesty  Queen  Anne,  and  the  Estatea  of  Pu&neBt, 
empowered,  authorised,  and  appointed  the  Lordei  of  Comcil 
Session  to  judge,  cc^osoe,  and  detennine  in  all  aAm  and 
which,  by  the  laws  and  acts  of  the  Ptoliament  of  ScoUnd  lad  been 
referred,  and  did  pertain  and  belong  to  the  juriadictiMtt  «d  cog- 
nisance of  commissioners  formerly  appointed  for  thst  efet,  m 
fully  and  freely  in  all  respects  as  the  said  Lords  did  or  nught  do 
in  other  ciril  causes ;  and  certain  powers  therein  moDtioaed  were 
particularly  granted  by  the  said  act ;  and  it  wis  theitd»y  decla- 
red that  the  said  act  and  commission  should  be  sahjed  nevcrdiB- 
leds  to  such  regulations  and  alterations  as  should  be  made  hj  Ao 
Ptoliament  of  Great  Britain :  And  whereas  it  is  eiqiedieof  t&at 
the  powers  of  the  said  Lords  of  Council  and  SeaaoB,  ao  Cominia- 
sioners  aforesaid,  should  in  some  respects  be  defined  and  ngu- 
lated ;  may  it  therefore  please-  your  Majesty  that  it  may  be  en- 
acted, and  be  it  enacted, 

§  1.  That,  firom  and  after  the  passing  of  this  act,  it  diaO  not  be 
competent  to  the  said  £ords  of  Coilncil  and  Session,  as  Conms- 
aioners  aforesaid,  except  as  after  specified,  to  augment  or  modify 
any  stipend  which  shall  hare  been  augmented  or  modified  prior  to 
the  passing  of  this  act,  until  the  expiradon  ot^fteeH  years  from 
and  after  the  date  of  the  last  final  decreet  of  modificatum  of  such 
stipend. 

§  2.  And  be  it  enacted.  That  no  stipend  which  ehaU  be  aug- 
mented or  modified  by  a  decree  after  the  passing  of  this  act,  afaafl 
be  again  augmented  or  modified  untfl  the  expiration  of  imeiUy 


NO.  XXXIII.]  APPBNDIX.  138 


yean  from  and  after  the  dale  of  aoch  decree  or  modiflcaftioii 
thereof;  nor  ainll  any  siich  stipeiid  be  angmented  or  modified  al 
•ay  fntoie  period  until  the  expnaftum  of  homiibf  yeata  from  aftd 
af^the  date  of  the  last  decree  of  modifieaition  theiMf  reepect* 
tfdy. 

$  3.  Rrovided  alwaya.  That  in  all  piooaesee  of  aagmantataoii  or 
iM»difieaklon»  in  vriuch  the  days  of  oompearaaoe  had  cAapBedy  aad 
windli  afaaU  hare  been  oatted  in  Court  prior  to  the  12th  day  of 
March  1806,  and  which  ahall  continue  to  depend  before  the 
said  Lords  of  Council  and  Session,  as  Commissioners  aforesaid,  at 
orafterthepaaamgof  tbiaaet)  it  ahaH  be  competent  to  the  pursuer 
ehhar  to  suspend  the  same  until  fifteen  yean  shall  haire  ekpeed 
from.the  date  of  the  last  praeeding  decree  of  modifieatton,  or  to  pro 
secnte  the  aame  toaoondusion  forthwith ;  and  that  it  shail  be  com- 
petent to  the  sttd  Lords  of  Council  and  Seenion)  as  Commissionera 
afoi'oaaiiU  either  to  gnnt  or  to  refute  te  gnnt  an  «agnmntatio&  in 
any  saclMBaaesy  or  to  pronounce  or  to  refoso  te  pnnirance  a  de- 
creet of  modifieation  therein :  IVimded  always,  that  if  the  stipend 
in  any  snch  depending  case  slndl  be  augmented  or  modified  by  w 
decreet  after  tlw  paBsmg  of  tlna  act,  the  saoM  ahall  not  be  again 
angmented  or  modified  until  the  ezpira^on  «f  twenty  years  from 
and  after  the  date  of  such  decree  of  modification  thereof;  nor  shall 
aHy  stMh  0t^M»d  be  augmented  or  modified  at  any  friture  period, 
«Eiita  the  esq^iiatiOA  of  twenty  yean  from  and  after  the  date  of  the 
last  decree  of  muMSfitiation  Aerecrf  respectirely. 

§  4b  Ph>vided  farther,  Tliat  this  net  shall  not  be  deemed  or  ta- 
ken to  extend  to  any  case  where  a  decreet  of  mocfification  has  been 
prononnced  prior  to  die  passing  of  this  act,  and  now  dependa  ei- 
ther upon  a  petition  to  the  Commissionen,  or  an  appeal  to  the 
House  (^  Lords. 

§  5.  Fnmded,  That  in  the  case  last  mentioned  no  such  stipend 
can  be  again  attgmented  for  fifteen  yean  after  the  date  of  the  de- 
carcte  of  tnddUldBlida. 

§  6.>  And  in  the  case  of  the  said  stipend  being  angmented  at 
the  eitpirseion  oftlhe  said  fifteen  yean,  it  shall 'nor  be  afterwards 
augmented  or  modified  for  twenty  yean. 

§  7.  The  Conunissionen  may,  in  erery^base,  refuse  to  augment 
of  mo<Mfy  any  stipend^  eith^  oh  account  a^  there  being  no  legal 
fiind  of  augmentation,  or  on  account  of  the  circumstances  of  the 
case. 
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§  d.  Eff«ry  ft^ead'sogiatiilad 
fiod  in  gram  or  Tiekoal,  even  4Mgk  pi 
TMiljr  nodMed  in^  nane^ ,  w  4lmi|^ 
nMM8ylfliDd»  vnlMiwlMre  it  shall 
tliefll«le«f  file  tefaidi,  <ir  m  Meomi  oC  iImi 
fiM,  «v  on  •ooMBlt'Ol  A»attl«Mi  ^ikm  iriklM» 
TWli^  iiUdk  iMve  iMtt  fin  VM^  to  te  dAritvd  « 
thai  a  pan  oP  tit»at^iead  nhaaldih^uadHMj: 
toaly  hat  In  iPMMjs  OT  in«iicli4Mhar  artkfeaw 
faedeKfeML    < 

$  ft.  hnii  cnwi  thg  wanay^atipoBd  ahifllw 
or  naiaal^  mmjp^mnianiamAt  andcnch 
accotding  to  an  amagm  for  s^vtn  jmm  of ^thn 
giain  or  netoal  inloivUoh  the  aaBM  afaall 

$  10.  IMim  Iha  pariah  ahall  not  lie 
ooonty^  or  whave  no  fian  appficabb  to  tin 
ahall  he  atrack,  the  attiage  of  the  aaid 
ifom  the  fiar  prieea  of  two  or  flMte  af  theadjonvig 

S  11.  No  miaiitar  ahall  hereafter  leoeive  any  part  of 
in  grain,  bat  the  valne  thereof  shall  he  paiil4o  hiat  in 
cwding  to  the  fiar  prioea  for  that  year  for  vrboA  it  ia  p 

S  12.  Where  no  fiar  pfioes  abaH  have  been  aeRMk  €v  the 
ty,  or  where  the  pariah  ia  aitnated  in  more  dmn  one  con^,  the 
ConmuaflioaeiB  oniy  diieot  theetipend.to.be  paid  aaijMwIini^^alhe 
fiar  prices  of  any  two  or  more  adjoiaieg>  conntJi 

$  18.  The  stipend  ahall  always  be»  paid  aeoorJBg  |e  tha  Wf^nrat 
fiar  price  for  the  said  county  or  oonntiea. 

§  I4h  Aiy  heritor  JMyetiH»  aa  heretofcr<v  an^jandor  lipn 
teind^  iuwtead  of  .aaljecting  bja  bndaio  die  at^Mt4'Ww%^ 
them^ 

§,  1&  The  Conuniasiooera  of  Teia^  ahdl  pBM9f||;«t,lmo*c|pck 
npon  the  aaoofuf  Wedaettk^  vHiich  shell  hiw^  e$v.tl#  an^alng 
of  the  Coort  of  Seasion  in  May  and  NoTenber^,aipdjnaf&a^jbn- 
Hi^i^  daring  the  sitting  of  the  Co|»t  of  ^aaaioai,  ont^MVpe.day 
and  hanr,  and  at  spich  other  tine^.in.  jpeqf^odiory  f^ffmrjf  m^ 
March,  as  may  be  found  necessary»not  beipg^|[  (if  thr 
which  the  Court  of  Sesai<in  jmeet 

§  l&*  The  aaid  Cooiroiiwioners  may  make  .o^eiyd 
for  abridgmg  the  foipia  and,ezpenae  of  cit^  hi^fififean^  othcciw.v^ 
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for  ^MCfttia^iht  hnmmpim  oonunilled  lo.them.wxih  at  nmdi  «acpe- 
ditko  «id  as  little  «ipei»e  as.  pofsiUf. 

S  .17.  Erapf  BBinkter  uiaaiing  Ib  -a  fnou^oi  aogmaniaiioii 
siMl^  baMea  citing  the  barilqra»  ctoa  abo  tbe  laadrntur  aiid,dM( 
oCtha  piadyjrteffy  of  tlie  bomda^  andfonudi  dwm  witb  a  ilat^*. 
maaa  af.thaaoeoDiit  al  hjaatipendy  aa4  the  acUUtiaii  toil  viiidiha 
menaitQjiEaure;  and  if  the  piwbytacy  ahall  aot  ayiNaar  aa  pariiaa 
ti»tlie^pnoae08»  ^  ndnialar  ahall  tcMHiut  to  the  modacalov  aad 
(eiexkA.eertifi6d  capyof  the  intariocstar  pioiioiiiiMdhytbeCoiin; 
and  within  fire  monthsy  the  preebyteiy  may  appear  mdaboiry  il 
tbaf  aeecsnae,  that  the  decree  efmodificatiQiipBQBeaBoai  is  col- 
tanm  and  prqndieal  to  the  benefiee;  in  wluch  caaa  JtahaBbe 
eampetent  tq  the  Court  to  8ab|eet  the  minjatar  to  lhe.ei|Maaa  !&• 
cnrred  by  the  pmhytery  in  entemig  appeanneQ. 

S  18»  All  the  powen  given  to  the  CemnianoneKa  by  tfaeafiMre- 
nid  aet  1707  shall  remaiii  and  continue  in  foroi^  and  leeaiye  auch 
and  the  like  eflFect  as  they  do  at  pcefiMitj  eare^tiig  ia  ao  far Jg  thay 
are  altered  oa  lepaafed  by  this  act. 
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NO.XXXIV. 

ABariUCT  ACT  OF  SEDBRUNT  COKCBRKIMG  THX  VORM  OF'  PRO- 
CRSDIKO  IN  PROCBaaBa  OF  AOOMBHTATIOlly  MODIFtCATIOKy 
Aim  LOOAI.ITY,  6tn  JVLT  1809. 

The  liotdsy  Iec  do  enacty*^laio»  That  from  and  Rftar  Ae  12th 

day  of  JUy  1809,  it  shaB  not  be  necessary  for  Aapafsner  of  any 
process  of  angmeBtation»  modification^  and  locaMtyi  to  cite  lihe'ti- 
tmar  or  tacBsman  oi  loe  tenosy  or  nenvov%  imraiMrs^  or  uuKray 
introuiitten  vnA  dke  teindsy  in  the  manner  or  npon  ihe  ttuftajfn* 
horeiofora  reiiiiii^ ;  bnt  that,  as  icon  as  a  sommons  tof 'sogmentti- 
tion,  modificatioii,  and  locality^  is  ndsed  and  ngnetod,  it  shaD  be 
cmnpetent  to  the  pmaner  to  csnab  che  the  ^tehm  and  tadbnoMtt 
of  die  teindsy  heiitorsy  and  Hferentersy  and  al  others  farrfdgy  <v  pre- 
tending to  haTOy  intaraat  in  the  telnda  of  the  periafa)  by  Ab  precen- 
tor giving  pnUic  notice  iiom  his  desk,  immedialaiy  before  the  coop 
grsgadon  is  dismined  from  the  fiMrenoon  sertieey  that  the  miniater 
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of  the  pariflli  has  raised  asammoDs  of  angmentatioB  of  Us  wtdfeDd, 
which  will  be  called  in  Court  on  Wednesday,  being  the 
dsf  ef  next  to  come^  not  being  leas  Atmsut  traab 

albar  the  date  of  the  first  notice,  and  tiiat  th»  nodce  sball  be  le- 
peatad  for  lArde  vevetal  Sundays  at  the  tune  above  neatianed ; 
fltsd  a  certificate  by  the  precentor,  that  aodi  pmbfie  noiiee  has  been 
gifen  upon  time  seteral  SiBudays,  m  presence  of  two  <C  ifae 
ptoifihionen,  who  shall  subscribe  as  witnesses,  afaaH  be  fiadwUh 
transmitted  by  bim  to  the  pursner^s  agent.     A  notice  in  wridag, 
in  Kke'  terms,  ^all  dao  be  affixed  to  ^  raoet  patent  door  of  tht 
cbtrircb,  by  a  measenger  at  arms^  or  a  constable,  on  the  same  day 
when  the  first  notice  is  given  from  the  precentor's  deak ;  and  such 
messenger  or  constable'  aball'  return  a  certificate,  ariweribed  by 
himself  and  two  witnesses,  that  such  notice  has  been  afilxed  by 
him:    Hie  pursder  shiH  also  cause  notice  be  inserted  three  aercnl 
days  tfi  the  BiShAurgh  Evening  Cattranty  isle  Cakdoman  Mer- 
e«r^,  and  BdhAwtgh  AdtertUery  that  be  bas  raised  a  sunnMnis 
of  angmentation,  modification,  and  locality,  which  will  be  called  in 
Court  on  Wednesday,  being  the  day  of  not 

bemg  less  than  tix  weeks  from  the  date  of  the  firat  whwtiaeBaBDt. 

TkenuxhrfeiiaiionjandtheindueueahtwemetUmmedjskaBU 
deemed  stfffieieni,  aiUkough  one  or  mor^  ef  tie  d^enden  AtH  be 
a  pupil  or  minor,  or  out  of  the  kingdom^  ai  the  time  suck  citBftiom 
sh&iibegioen. 

When  it  ia  neoeaniy  to  oatt  the  OfiteiB  «f  Sitta  ibr  his  Migaaay  • 
interest,  it  shall  be  done  in  the*  maimer  that  baa  luRhanW  beeai  in 
use,  t^xm  the  inducUe  <^  six  weeks, 

I  And  it  kftrther  MWBted^Thaaitahi^  be  a  aofiMeitt  dtatiaa  to 
tho^modaniiHa  aaft  dMt  of  Ifaofradbylaryif  ilni'tbM^fMnMr  Jiavelf 
dMa^riate  to  tiie  «M  nMicr^Ao^andiistafc,  m  tonm  of  the  Iftb  aec 
tionof  tW  BtaiMo;  providoAalhiraTB^^hBtBwh  k*^ 
ed  iii  the  pipihytery  reoord  om  wwmA  betee  ik  mmmmm  la  <bII- 
oAkr  Cow^;  «Rdanflfa  CQVtififlataF  by  ife  ipieodtttor af  lh^ 
«idr4ilaaiiBnga^  or  obiutdde^  withvAe  nothMa  Ik  ikmnrnmspuf^ 
ahafe'aMiilioned|ioMc«f»no(f  citaiionrtothe  ofiotfa  ofaMa^  oakl 
eai^ifioate  fMi  th^'piW)yaary«cil!fki  <hk«the'puiailta  Ik» 
to  the  iDoaevata^^aft^  olerie  of  infeA^iery^far  tteitna  «rthe 
a»d>tfaa  that  Jdtltm-afcefBeebrded  in4ho'pfoah»tary  boohs,  dsM  be 
hald«ia«ffiiciedt  oitatioB  toaHpartiea.  n  ' 
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When  ftny  of  the  defenders  die  during  the  dependence  of  the  pro- 
cess, his  heir  may  he  called  hy  a  diligence  in  the  manner  and  upon 
the  inducia  hitherto  used ;  hut  such  diligence  may  he  executed 
eillier  hy  a  messenger-atHirma  or  a  constable ;  and  when  it  is  ne- 
cessary to  toctken  a  process,  it  must  be  done  hy  a  summons  of  wa<> 
kening,  in  which  tSL  partis  having  interest  must  he  ca&ed  tn  the 
same  manner,  and  on  the  same  indueUt^  as  in  lire  original  process* 

M),  The  pursuer '^erery  process  of  augmentation  eftiall,  as  soon 
artlie  summons  is  signeted,  lodge  With  the  clerk  of  court  a  note, 
•tfliCiiig  the  Amount  of  the  stipend,  ^Bstingulddng  how  much  ia  paid 
In  money, '  aiid  how  nnfdi  hi  victunl,  and  in  What  spA^ci^  of  vie 
tual,  and  "^e  measure  by  which  it  is  paid;  and  also  stating 
the  atnouQt  of'  llie  communion  elements.  The  pursuer  must 
riiBO,  at  the  same  time,- produce  tt  rented  of  the  parish,  distinguish- 
ing the  reUt  of  each  heritor. 

'S^,  As  soon  As  the  summons  is  called  in  Court,  tde  putsuer 
may  enn^  it ;  and  all  concerned  WiH '  he  aHowed  to  see  the  sum« 
mons  and  writfaige  tlierewilii  produced,  in  iftte  iclerk's  han^,  for 
fmM^en  day$.  After  llhe  elapse  of  th^  tinie  allowed  for  seeing,  the 
pnrsQer  may  eiirdl  tfie^cam^,  nl^a  a  protif  witl  he  -aiowed  of  the 
rkittd  ctf  minors"  iandt;  and  the 'heritors,  who  are  major,  will  he 
held' as  confessed  tipdn  ihe  rentalj'unl'ess  otie  or  more  of  i^em  eliall 
tdce  a  d&y  to' depone,' In  which  crise  a"day-shai!'h6  as^^ed'to  the 
whole' heritors  w^o  are  ismjor  to' dejpioni)  on  the  retMx  ai^d  one 
aM  atM  cdntmittBion  ri^feOl' he~  ^xt^aed  ftr  the/  Whdle,  upto  whidi 
any  of-^e  heritor*  of  ihei:^  fkcton  may  depone;  and  upon'whM' a 
prodf  of  the  rent  of  inihors'  lauda  may  be  led  ;  such  act  and  coUi" 
misrtim  xi^ht  extracted  at  .the  expetise  of  the'  heritm  detuning': 

if  under  the  hand  of  any  one  of  the  tutors  or  curators  of  such  Mf^- 
9M)r,  Of^  dfiSh^  fketOTy  wMofuit  Ae  neeesfUy  oftHBtriuMig  afijr  act 

aivAomkrkimAovK''-'  •>-''  •..-,••-.:••■*.'..:. 

'  4(^0^,  "1^^%^  4bie  day  aadigneii  for  dldponhig'  and  proving  ihilB 
\i&n  da|>6Jed,'i^  ^^li«iAr  'ftiay  fl|*8^  Mfol  th«i'<Mise,'^d'(»l^ 
tMl  Ih^  tfetm  may  he  cim^mdiiced,  atkl^thatttieteit  Bhaii*bl»hiiide 
t^  atf^Oi<fibftry>«d^k«|^|Bi^  a'lil^h^me  df  ih^"telHa1,"€lilf6r  acbm^ 
fe^^to  iHb  featd 'Which  thi^MM^ili^fer  j^ln^e^^  lAongtit  With'his 
«uviM»i<0,  '^'tM^  W  'he<^' n«  fHToof;  >>r  AecofrdiAg  iath^"^rrbof 


I   M  •      I J    •     •    •  .  .      ,        /  '> 


140  APPENDIX.  [no.  xxxr. 

one  or  other  of  the  Dinsions  of  the  Court  of  Smuod,  it  tb  op- 
tion of  the  pnrsaer. 

$  4.  In  processes  of  valuatian  ofieinds,  the  Bnmmou  sbO  (fis- 
tincdy  set  forth  the  rent  of  the  lands  according  to  ik  cnrat 
leases,  when  they  are  under  lease ;  and  when  they  are  u*  under 
lease,  the  rent  shall  he  stated,  which,  it  i8a?ened,tkyviikl 
briii^  if  let  on  a  kaae  for  nineteen  years,  if  arable ;  dem  jm» 
if  pasture  lands;  or  nineteen  years,  if  partly  both,  witk  tk  vhI 
and  cuatomary  danses.  If  the  pursuer  means  tocUmdedncM 
OB'  account  of  recent  improTemenlB,  the  amoont  of  oA  didv- 
tions  shall  he  distinctly  stated;  and  the  eTidenoe  oawlod  the 
claim  rests,  in  so  br  as  it  is  founded  on  docnmeDti  intbepwnffs 
possession,  shall  be  prodoced.  Thia  shall  be  applied,  miMtf  w- 
tandisj  when  iSoB  titular  or  minister  is  the  pursner. 

S  5,  Defences  shall  be  giren  in  by  all  the  defeodin;  at^** 
parate  defences  or  joint  defences,  aa  they  aay  sec  om\  md 
these  defiencea  must  contain  eTery  defence,  both  dihtsrf  vdper- 
emp^vry,  on  which  the  defenders  mean  to  r^,  sad  nMt  "m^ 
the  statement  of  hc^  and  oondnsiona  contained  in  the  ninnMni 
and  must  either  admit  or  deny  the  aTerments  in  poiat  of  ivt,  ad 
the.  conclusions  in  point  of  law,  as  stated  in  the  laDBioai*  ^ 
dilatory  dj^fences  must  be  diq>06ed  of  in  the  BMiuier  stated  ia  t» 
5th  section  of  the  act  of  Parliament  above,  mentiaoed;  aod  tk 
record  shall  be  completed  in  the  wntwir^^^r  proTidod  ia  the  M  n^ 
tion  of  said  act. 

§  9.  As  the  facts  with  regard  to  proceesea  ol^iiaittAfxew 
few  and  simple^  it  may  very,  seldom  be.  neceasiiytofofBrtw 
than  the  summons  and  defences,  %o  see  ^f^^i^t^  the  ptM  t(w 
difSer ;  and  where  a  proof  is  necessary,  a  proof  of  tk^  '^ 
stated  in  the  summons  and  defences,  may  be  sofficieat  tD0>«<v 
fdt  the  ends  of  justice^  withput  ordering  amdeBoendeaeaadi** 
vised  condQ9c^den(»0«  in  the  manp^r  reqoirad  in  die  f^^  ^  ^ 
diuary  actions  in  the.  Qc^urt.  of  Se^on.;  a^Tertheb*  ¥^  * 
hereby  reserved  to  the  Lord  Ordinary,  if  he  shall  see  cea^tefi*- 
peed  ill  the  manner  pomted  out  iA.t]be,|iectaaas  Qi^Mh^^^ 
12th  ef  the  statute,  r    . 

§.7.  With  regard  to  pleas  in  point  of  law,  it  is  eBaJted^add^ 
clarod,  that  they  sh^l  be  deposed  of  in  die  mawBTpeii^^ 
i;i  t^e  Uth  section  of  the  stetute.     .     ^ 


'. 
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^1  8.  When  a  proof  is  neoeesary,  the  «une  shall  bf^  taken  by 
GommiBUODi  aa  at  present. 

5  9.  Wlien  a  proof  is  taken.aiid  reported,  a  state  and  scheme 
shall  be  marie  up,  aaatpresent^bytheteindclerfcyandrqKNrted  to 
theJLoid  Ordinary*  who  thereupon  shall  wder  paities  to  be  heard 
upon  the  whole  matters  in  dispute,  or  sudi  part  thereof  as  he  may 
tjiink  proper*  apd  he  shall  either  proceed  to  decide  the  cause,  or 
order  caaes,  and  give  judgment ;  and  in  both  cases  his  judgment 
shall  be  final*  or  he  may  take  it  to  report  on^cases  to  that  Diviakwi 
to  which  the.cauae  belong?* 

i  10.  When  the  Ordinary  pronounces  a  judgment*  U  maj^  be{ 
brouffhi  u$ukr  repiew  of  the  Division  by  the  party  who  is  dissa- 
tisfied, hy  printing  osnd^  boxing  a  note^  within  twenty-one  day$fivm 
the  datd  of  the  interlocator,  reciting  the  same*  and  pn^yii^.th# 
Court  to  alter  it  in  whole  or  in  part ;  aqd  if  the  interk)cutpr  ahal) 
hare  heoa  pronounced  encases*  the  cases  must  be  primed  and  bW 
ed  along  with  the  note ;  and  notice  of  implication  for  review  muat 
he  given  by  delivery  of  six  copies  of  the  note  to  the  known  agent 
of  the  <^»poaite,party.  .   ,. 

.  S  11.  Decreet(9  in  absence  shall  be  de^lt  witfa.as  in  the.Conj^ 
of  Session. 

§  12.  With  regard  to  l(x?a/^itie«,  it  is  provided  by  die  $ct»^  That  allr 
'  actions  in  relation  to  the  locallixi^  of  modified  or  imgm^ted  sti- 

*  penda  among  heritors,  and  other  causes  which  may  be  remitted  by 
'  the  said  Lords  Con^nission^is  to  a  Lord  Ordinary*  shall  thenreaf- 
'  ter  be  conducted*  aa  nearly  aa  may  be*  according  to  the  forms 

*  prescribed  for  causes  before  the  Coujt  of  Session/ 

But  aa  from  the  peculiar  nataipe  of  apvoceas  of  locality,, it. is 
impossible  to  conduct,  it  precisely  in  the  mode  which  .is  diisected 
by  the  act  as  to  ciyil  processes  in  the  Court  of  Session^  it^ia  lhef»- 
fore  enacted  and  dedsred,  that  the  presenlf  form  of  proeeeding  sbfill 
he  continued,  subject  to  the  following  alterations. 

§  IS.  That  no  person  who  is  agent  for  the  miniater  or  titular« 
or  for  any  heritor  in  the  parish*  shall  be  appointed  com^wn  agent 

§  14i.  That  interim  schemes  of  locaU^  shall  be  prepared^  whan 

* 

necessary,  and  i4)proved  of,  as  at  present*  according  to  the  regul** 
tiona  in  the  act  of  sederunt  1809*  which  are  hereby  confirmed  s  That 
aa  aoon  as  proceedings  with  regard  to  the  interim  locality  are  con- 
cluded, a  scheme  of  a  final  locality  shall  be  forthwith  pr^ared,  and 
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one  or  other  of  the  DiTisions  of  the  Court  of  Senion,  at  die  o^ 
tion  of  the  piumier. 

$  4i  In  processes  of  wduaiion  ofteinds^  the  sammoiK  sUI  ifi»- 
tinctly  set  forth  the  rent  of  the  lands  according  to  the  camox 
leases,  when  they  are  under  lease ;  and  when  they  are  not  under 
lease,  the  rent  ahaH  he  stated,  which,  it  in  arerred,  they  wmM 
hriii^  if  let  on  a  leaae  for  nineteen  yean,  if  arable ;  devra  yma 
if  pastnre  lands ;  or  nineteen  yean,  if  partly  bodi,  with  the  vol 
and  customary  clauses.  If  the  punuer  means  to  claim  dedndaaai 
OB-  acG4)unt  of  recent  inprovements,  the  amount  of  audi  dadac- 
tions  shall  he  distinctly  stated ;  and  (he  evidence  on  wUdk  tlv 
claim  rests,  in  ao  fiv  as  it  i»  founded  on  docnmenta  in  tike  punuer  s 
possession,  shaU  be  produced.  This  shall  be  appiied»  anrtatfrawi- 
kmdih  when  \bt»  titular  or  minister  is  the  pursuer. 

i  5.  Defences  shall  be  giren  in  by  all  the  defendan ;  eiihv  se- 
parate defences  or  joint  defenoesy  aa  they  nay  aea  cause ;  and 
these  defences  must  contain  erery  defence^  both  dihtoiy  aud 
emptory,  on  which  the  defenden  mean  to  rely,  and 
the  statement  of  fieu^ts  and  oondusiona  contained  in  the 
and  must  either  admit  or  deny  the  areimenta  in  point  of  ficK»  and 
the.  coodusiops  in  point  of  law^  as  stated  in  the  anmnaona.  The 
dilatory  defences  must  be  disposed  oi  in  the  manner  stated  in  the 
5th  section  of  the  act  of  Ptoliament  above  mentioned;  and  the 
record  shall  be  completed  in  the  manner  proTided  in  the  7sk  aec- 
tlon  of  said  act. 

§  $.  As  the  fiocts  with  regard  to  pxoceseea  oC  ^ilaaidon  are  m 
few  and  simple^  it  may  very  seldom,  be  neoeanry  to  gohntlMr 
than  the  summons  and  defences,  to  see  wherein  the  partiea  trdtf 
diiTer ;  and  wl^(ere  a  .proof  is  necessary,  a  proof  of  dm  Chi^  as 
stated  in  the  summons  and  defences,  jm;y  be  sufBdout  to 
fdl  the  ends  of  justice^  without  ordering  mndenaMadcncin  and 
vised  condescendences,  in  the  manner  reqpirad  in  die 
dinary  actions  in  the  Cqnrt.  of  Session; 
hereby  reserved  to  the  Lord  Ordinary,  if  he  ahall 
peefl  in  the  manner  pointed  out  ia  theiMctioBfl  8dv  9tb>  l(Mh.aBd 
12th  of  the  statute.  - 

$  7.  With  regard  to  pleas  in  point  of  laW9.it  is  ramrtrd  a«i  de- 
clared, that  tliey  shall  bedjapos^d  of  ia,  the  manner  peinied  aet 
i^  tl\e  Uth  section  of  the  stefute^         ,^ 


•  . 
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,|  8.  M^ien  a  jvoof  is  neceseary,  the  aame  iball  bi?  taken  by 
commifiaKwi,  as  at  preaeiit. 

S  9.  Wlien  a  proof  la  taken  and  reported,  a  state  and  scheme 
•hall  be  laada  iip»  aa  at  p^re8eiit»  by  thet«adderk»  and  rqMirted  to 
the  JU»d  Ordiaary»  whp  thevenpoa  shall  order  parties  to  be  heard 
upon  the  whole  matters  in  dispnte,  or  such  part  thereof  as  he  may 
t^ink  proper^  apd  he  shall  either  proceed  to  decide  the  cause,  or 
order  cases,  and  give  judgment ;  and  in  both  cases  his  judgment 
shall  be  flnal>  or  he  may  take  it  to  report  on^cases  to  that  Division 
to  which  the^eanae  belongs. 

S  10.  When  the  Ordinary  pronounces  a  jndgmenty  it  way  be 
brougii  umkr  review  of  the  Division  by  the  party  who  is  dias^ 
tisfiedy  by  priming  and  boxing  a  note^  within  twenty-one  dayefnnn 
the  daki  rf  the  imtarlocufor,  reciting  the.  samey  and  prayii^.the 
Court  to  alter  it  in  iriiole  or  in  part ;  ai^d  if  the  interlocntor  ahaQ 
hare  been  |Mronomiced  <mcaseS}  the  cases  most  be  printed  and  \f^ 
ed  along  with  the  note  ;  and  notice  of  application  for  review  moat 
be  given  by  delivery  of  six  copies  of  the  note  to  the  knowa  agent 
of  die  <^ppaite. party.  . 

.  §  11.  Decreetf9  in  absence  shall  be  dealt  with.as  i«  the.Court 
of  Session. 

$  13.  With  regard  to  AvToi^iSief,  it  is  provided  by  the  acty  ^  That  nU 

*  actions  in  rdation  to  the  localling  of  modified  q£  nogmented  sti- 

*  penda  among  heritors,  and  other  causes  which  may  be  remitted  by 
'  the  said  Lords  Con^nissioners  to  a  Lord  Ordinary,  shall  diereaf- 
'  ter  be  conducted,  aa  nearly  as  may  be^  accordii^  to  the  forms 

*  prescribed  for  causes  before  the  Court  of  Session,* 

But  aa  from  the  peculiar  natu^  of  a proceas  of  IqcaUty,  it. is 
impossible  to  conduct,  it  precisely  in  the. mode  which  is  directed 
by  the  act  as  to  civil  processes  in  the  Court  of  Session^  itiia  lheiEe~ 
fore  enacted  and  declared,  that  the  present  form  of  proceeding  shfJl 
be  continued,  subject  to  the  following  alterations. 

§  13.  That  no  person  who  is  agent  for  the  miniate  of  titular^ 
or  for  any  heritor  in  the  parish,  shall  be  appointed  eomfinoH  agents 

§  14.  That  tfiDertm  schemes  of  localUy  shall  be  prepared^  whan 
nocessary,  and  approved  of,  as  at  present,  according  to  the  «^lar 
tiona  in  the  act  of  sederunt  1809,  which  are  hereby  confirmed :  That 
aa  aoon  as  proceedings  with  regard  to  the  interim  locality  are  con- 
cluded, a  scheme  of  a  final  locality  shall  be  forthwith  prepared,  and 
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tiM  eQmnMm  Bgeai  4uSk  ifotribnle  oOpisB  of  itti'Bftle  and 
among  the  f^^ento  for  ^  herilony  88  8o<Hi  M  iBsy  te  illir 
tfidodittao  oroftrtpttred;  ftad  no  newprodttctfott  «M 
be  i^crfto^  WEcept  upon  paymMit  vtemdk  eXpeiteoit  m  Hiyte  oc- 
cnioiied  bf  sodi  new  prpdttetioPi  to  fieiBoAfietf  Vf  ^kHLari  Or* 

$  15.  Afier  the  foresaid  Mate  and  Bchemealidlf^lBtillM 
tribvted  amwigat  die  heritere,  the  Lord  Ordinaty  ifid  otdlaai^ 
jeeibna  thereto  to-be  given  in  bf  any  of  ^  heritont,  vka  tttik 
thenadveaaggiieredby  thepropoaednodeof  aBootfiea;  afiMie 
I^oitl  Oidiuary  may  either  near  parties  fpim  twos  vpoi 
jaetloika,  and  the  answers  that  may  be  made  AeMo^  "al 
or  he  may,  If  he  ahaB  see  canae,  allowaB  ooneerneiai^i^'iB  writ- 
tm  answen  to  audi  olijecdona  witMn anch  fSSmamhtMiiMtk 
piopor  "to  appointy  end  shall IberBafterproDoedj^^ttao  Ai*hsifgpdi 
any  apfrtiaatiott  ibr  prorogaling  this  fkn^  forgMd|^ii|M|iari^-ir^ 
-manner  direetad  by  seetioa  IS.  of  the  siBtiite.^ 

§  Id.  Vfhmk  the  Lord CMinary has Imnomiaed  ijiflpmiil'la 
ahaHhare  so  |Mwerof  reriewing  it;  bt  H  asiy liewitOBfl by 
the  DMsion  to  wUeh  tboeiQsebdlMg8,bygi¥h]f  knm^ 
most  be  lodged  within  twenty-one  days  after  the  daCeoftfi^  jha^^ 
ment  eonqilainfed  ol^  and  the  proeednre  oti  thii 'laiae  aftaH  W  dbe 
oaaae  aa  in  raviawilig  jndgmeiita  of  theLotdOrttmrymteCMrt 
vf  oeaaioa. 

§  17.  Wth  regard  to  piwseases  of  tetfartfeitfijf  fcasacg^  ^ay- 
jwohMiofi  of  n^rts  of  8id>-eoBinuBrioneri,  ef  proragMiatt  oPtad& 
of  temdsy  the  same  fonn  of  proceeding  shaD  bo  adopted  an  in  ^ijlo- 
ooaBOB  in  the  Conrt  of  Seaiion,  aatoept  that  aa  Ae  irfjeeiB  of  anch 
piutuiato  are  extramaiy  limitod,  and  the  marfiai  tmdidmii  tdm 
quite  findted  and  nalofiOQ8»  it  does  not  aeem  to  be  mifiwmj  fii 
raqnire  that  the  aame  attietneaa  of  prooeefiag  ahoiddleMbared 
ont  aa  in  ordinary  actions  in  the  Cout  of  Sew^oai,  -fial  in  pto- 
oaaaea  of  ^iprobation,  if  the  deibnder  ahifl  mainlmtt  that  the  !ieie- 
fit  of  the  sidHreport  has  been  lost  by  dereliclion,  tfw  drfeaoe  dWI 
diatiacdy  set  forth  the  natore  of  that  plea»  and  the  dreaaaaiBBeaB 
oik  adiidi  it  is  tended. 

§18.  Actions  of/irovm^£A«  fefiormaybebronglitinddierlX- 
viaion  of  the  Conrt  of  Session,  as  a  qnomm  of  ccmuinaioBeiTfer 
plantation  of  kiiks  and  vahation  of  teinds,  and  shall  be  pi«p«red 
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and  dettnnmed  as  in  the  Conrt  of  Session ;  and  the  sninmons  in  . 
soch  process  shall  distinctly  libel  and  set  forth  the  nature,  form 
and  oQBlents  of  that  deed  or  wiitingy  the  tenor  of  which  ia  to  be 
proved;  the  adminidea  also  aiiallbeKbelledanddigtincdy  Betferlh» 
and  the  eofiff  aaMSMim  shaU  be  staled. 

^  19.  l^th  r^ard  to  actions  in  whidi  the  jurisdiction  of  the 
Coort  of  TeMB  ii  of  a  mmuUrial  or  diicretUnuuy  nature,  it  is 
provided  bythe  act| '  That  the  procedure  shaft  nowise  be  altered 
^  or  affiscted  by  this  act,  bnt  the  aame  shall  continaa  to  be  oxer- 
^cised  by  the  whole  Lords  Commissioners  for  plantation  of  Idriks 
<  andvafaiationof  teind%  or  qnonun  thereof  in  the  same  way  and 
*  manner  as  heretofore.' 

Bnt  it  is  hereby  enacted  and  dechred.  That  from  imd  sfter  this 
datOi  m  erery  procem  of  nq)pr€t9um  and  ofWixaiioHf  and  of  if t»> 
./•mclioii  and  iieio  «fW<MWiy  and  enrsry  pnn^ess  where  n  i^ 
mentofthe  lands  k  one  or  more  pariahes  is  propoeedf  the  snm- 
mons  shall  be  inlly  libelled  before  it  passes  the  signet;  and  shall 
dfotinctly  aet  forthall  the  ftctsaad  ORconiatancea  wUcb  are  Ibmid- 
ed  on  as  lending  to  the  concfattion  stated  inihe  soBunons ;  sncfaas 
.the  evteot  of  thf  parish  or  pacishesi  nnmberof  inhahitanis,  eonti- 
gnity  toeodstingciharcbi  or  that  proposed  to  be  erected  ;  the  stale 
cf  the  teiadi^  prorisioa  to  be  made  for  the  minister  of  the  new- 
ereoted  parish*  where  there  is  to  be  a  diqnnetioii  and  new  erection, 
or  for  the  minister  of  the  snppressed  parish,  when  there  is  to  be  a 
suppression  and  annezalioii,  manner  of  diiposing  of  tfie  nMnse,glebe, 
and  garden*  schoolmaster's  salary,  and  schooMioase  and  garden^ 
poor'a  fond,  and  the  like. 

§  90.  The  defoncea  idiall  stale  every  defonoe  dSktory  and  per- 
en^ytory,  and  shall  also  other  adndt  or  deny  tibe  focts  founded  up- 
<m*  all  in  terms  of  the  2d  section  of  the  act  of  Parliament. 

§  9L  'Byibe  act  1707,  cap.  9.  the  oonaent  of  heritors  possess- 
ing  lands  in  the  parish  of  three4SMDrtli8  of  At  Tafautticn  of  the  pa- 
iisli  is  re^usite  in  processes  for  transporting  kirks,  diajoniing  too 
laigeparishesi  and  bmlding  new  kirics.  Ifany  dUaiory  defence  Is 
branded  iqNm  the  want  of  soch  consent,  it  mnst  be  explicitly  stated 
and  discussed  in  the  manner  provided  for  in  die  aet  as  to  dilatilry 
defoncea. 

§  22.  If  it  shall  appear,  npon  considering  the  snmmons  and  de- 
foncesi  that  the  parties  differ  so  widely  in  matter  of  foct  that  a 
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proof  will  be  necessary,  the  case  shall  be  remitted  to  the  junior 
Ordinaryj  in  order  that  the  record  may  be  completed,  and  coode- 
scendences  and  answers  ordered,  and  the  caose  prepared  te  has^ 
sent  to  proof,  in  the  manner  prescribed  by  the  act  ia  ordiDfliy  ae* 
lions  in  the  Court  of  Session ;  but  thai  the  proof  mnat  be  taken 
by  act  and  conmussion,  accMdi^g  to  the  practice  hitherio  nsed. 

§  2S.  With  regard  to  pigceasea  of  modificatioii»  it  Is  enaded  and 
dedaied,  that  the  act  of  sedenmt  of  5th  Jn]y  1809,  aatothaoBde 
of  citation  and  the  indueiiB  in  snch  snmmonaee  ahaiU  be  letaiocd ; 
and  abo  thai  the  2d  section  of  the  same  act,  of  aedenmt,  in  so  fiff 
as  regards  the  porsuer  givii^  in  a  note  of  the  anooat  of  hia  sti- 
pend, shaD  remain  without  alteration.  The  puisoer  AbH  also  give  in 
a  rental  of  the  parish,  distinguiBhing  the  rent  of  each  heritor  as  ex- 
actly as  he  can.  He  shall  also  state,  as  accurately  ai  he  can  in 
the  summons,  the  number  of  inhabitants,  the  preciae  extent  of  tl» 
parish,  and  other  circumstances  on  which  ha  founds  in  sapport  of 
his  ^Imw- 

§  24.  The  cause  shall  then  be  prepared  fordeciaioaaa  at  present, 
according  to  the  proTisions  in  sections  3.  and  4.  of  the  act  of  ee- 
demnt  above  mentioned ;  and  when  parties  have  heesk  heard  rkn 
voce,  the  Court  shall  then  proceed  to  give  judgment  and  pmnaance 
decree  of  modification,  unless  they  shall  see  canse  to  veqaira  fur- 
ther information  ^  as  4o  which,  they  may  either  hear  parties  vim 
voce,  or  proceed  in  such  other  way  aa  they  shall  think  £t ;  and 
when  a  decree  of  modification  has  been  pronounoedt  it  sinJi  be  fi- 
naly  and  not  subject  to  review  by  petition  or  otherwiae.  Bat  when 
decree  of  modification  has  been  pronounced  in  ahsenoe.,  the  de- 
fender may  give  in  a  note  praying  to  be  heanj^  and  the  Court  aay 
thereon  either  hear  parties,  or  proceed  in  such  other  way  as  they 
shall  think  fit,  oa  payment  of  expenses.  When  decree  of  raodifi- 
cation  is  pronounced,  the  Court,  at  the  same  time,  AaSk  reant  the 
cause  to  the  junior  Lord  Ordinary,  to  be  marked  for  either  Divi- 
sion, at  the  choice  of  the  pursuer,  in  order  that  he  aaqr  prepare  a 
locality. 

§  25.  And  It  is  further  enacted  and  dedarsd,  that  all  wmmnmm- 
sea  of  wakening  shall  be  executed  in  the  maantf-  preacribed  hf 
the  act  of  sederunt  1808,  ("should  be  5th  Jufy  1809,)  whether  the 
original  sununons  was  executed  before  or  after  the  date  of  that  act. 

§  26.  And  whereas  it  is  now  especially  necessary,  that  parties 
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concerned  should  be  certiorated  of  the  proceedings  before  the  LfOrd 
Ordinary,  it  is  enacted  and  declared,  that  a  mmuie4fook  of  snch 
proceedings  shall  be  kept  by  the  teind  clerk,  who  shall  procure 
the  same  to  be  printed  and  published  once  a  week,  and  on  such  a 
day  as  the  Lord  Ordinary  shall  direct ;  the  fees  to  the  cleric,  for 
his  trouble  and  expense  in  relation  to  which,  shall  be  the  same  as 
are  al  present  paid  to  the  clerks  and  keeper  of  the  minute-book 
of  the  Court  of  Session  in  similar  cases. 


No.  XXXVI. 

ACT  OF  SEDERUNT  OF  THE  TEIND  COURT. 

Edinburgh,  %Uh  November  18^. 

The  Lords,  &c  do  fiother  enact  and  declare, — 

lifi^,  That  in  all  processes  brought  before  the  Commission  of 
Teinds  prior  to  the  12th  day  of  November  dnirent,  which  are  not 
of  a  ministerial  or  discretionary  nature,  and  which  hare  been  re- 
mitted to  a  Lord  Ordinary  in  the  Outer-House  for  preparation  in 
order  to  report,  the  Lwd  Ordinary  shall  hare  power  to  determine 
the  cause  in  the  duter-House,  or  to  report  the  same  on  caaes  to  . 
one  of  the  DiyiaionB  of  the  Court,  as  a  quorum  of  the  Commisttoiu 
ers,  in  the  same  manner  as  is  competent  to  the  Lord  Ordinary  in 
the  Outer-House  in  causes  l>efore  the  Court  of  Session ;  and  at 
the  first  enrolment  of  such  cause  before  the  Lord  Ordinary  sube»- 
quent  to  this  date,  the  pursuer  shall  be  called  upon  to  declare  to 
which  Division  of  the  Court  the  said  cause  shall  belong. 

&b/,  That  the  junior  Lord  Ordinary  who  is  to  hear  teind  cauasB 
shall  attend  weekly  for  that  purpose  in  the  Outer-House,  on  Tkuir§' 
da^f  ai  nme  o'clock  tn  themomingf  and  that  the  rbll  of  such 
canaes  shall  be  taken  up  by  the  teind  deric  on  llie  Monday  preced- 
ing, and  pnnted  not  kter  than  Tuesday. 

SHoy  Intimation  to  the  paitiea  interested  ahall  be  given,  of  the 
piwpote  of  every  enrolment  wh^  tie  first  one,  ibr^-eiglrt  haoga 
pimouB  to  the  meiiea  being  nade»  wlieBeiver  it  is  directed  agaiaat 
not  more  than  two  parties  interested  in  the  matter  of  the  motion 

in  the  proecsa. 

k 
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▲MTBACT  ACT  OF  SBDBRUKT  AUBNT  BANKRUPTS,  THE  RAKKr 
ING  OF  TUKIB  CREDITORS^  AMD  SALE  OF  THEIR  RSTATBSr 
23d  NOVEMBER  171 1. 

The  Lords,  &c  enact  and  declare,  That  proccapca  4if  ade  of 
bankrupt  lands  and  estates,  may  be  raised  and  carried  cm,  aad 
decreet  thereon  expede,  in  manner  following,  viz. 

Isif  That  the  raiser  of  a  process  of  sale  and  ranking,  in  the  case 
of  bankrupt,  canse  cite  the  debitor,  and  all  his  real  cre^itan,  vha 
are  in  the  known  actoall  possession  of  his  estate,  by  bboarin^  er 
uplifting  rents,  in  the  ordinary  form  of  law,  and  the  bankn^  s 
other  creditors,  and  all  others  having  or  pretending  to  have  iaHe- 
rest,  by  an  edictall  citation,  upon  a  warrand  to  be  omitained  m  d» 
SQumonds  of  sale  for  that  effect,  upon  sijcty  and  fifteen  days,  im 
first  and  second  diets,  at  the  mercat-croes  of  Edinbangh,  and  peer 
and  shoar  of  Leith ;  which  edictal  citation  must  be  also  exeeato  lo 
the  same  day,  at  the  parish^Jiurch  doors  where  the  lands  fie^  aftnr 
divine  service,  upon  twenty*one  and  six  days  before  the  said  days 
of  compearance.^—^-* 

2df  Regarding  adjudications  by  the  judicial  ftden  for  the  he- 
hoof  of  the  creditors  in  desuetude, 

Sdf  liemf  That  after  a  process  of  sale  is  raised,  thepBraaershaH 
have  diUgenCe  granted  him  against  all  havera  of  the  writs  of  Ihe 
debitor  and  banknqit  s  estate  and  lands,  to  llio  effect  the  asasemi^ 
he  timeonsly  exhibited  in  the  clerk's  hands. 

4f^  Item,  If  the  pnmnerof  a  process  of  sale  and  mkiBg  sfadl, 
during  the  dependence,  die,  or  forbear  to  insiBt,  <nr  if  las  thle  aad 
interest  shall  happen  to  be  satisfied  and  extingaiBfaed,  ^  foeter,  if 
any  be,  or  otherways  any  other  real  creditor,  may,  upon  special 
wanand  from  the  Lords,  tdce  np  the  pctMsess  whnre  it  kft,  aai 
cany  it  on  to  iu  finall  issue,  for  ^  oammoB  behoof  of  the  whak 
creditors* 

5thf  Iteniy  If  the  debitor,  or  any  of  the  crediton  defeadeis  com* 
peering  and  producing,  shall  happen  to  die,  the  process  thereopoe 
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shall  stop  no  longer  than  till  their  apparent  heir  be  cited  to  com- 
pear upon  a  diligence,  without  any  necessity  of  waiting  the  year  of 
deliberation,  or  transferring  the  process  passive  against  them ;  so 
that  if  no  person  appear  in  the  place  of  the  common  debitor  or  cre- 
ditor deceased,  the  Lords  declare  they  will  proceed  in  the  process 
where  it  last  left,  and  to  the  diacossing  thereof  in  such  manner  as 
when  parties  alive  do  not  compear. 

6IA,  /fern,  The  process  of  sale  and  ranking  being  seen  and  return- 
ed, and  called  in  the  regulation-roll,  (it  is  always  enrolled  in  the  or- 
dinary acH^mroUwksre  appeammee  hasbem  madey)  the  Ontinary, 
b^Dre  whom  it  is  ealled,  diall  aasign  a  day,  betwixt  and  irfncb 
the  creditors  shaD  produce  their  interests,  and^  at  the  same  time, 
name  the  Lord  who,  in  the  oouise  of  the  book,  is  to  be  Ordinary 
V0  the  Heart  ranldiigy  before  whom  their  several  righto  and  interests 
are  to  be  ranked. 

^4h;  Itmnj  The  creditors,  and  others  having  produced  their  into* 
Tests,  the  Ordinary  is  hereby  authorised  to  appoint  one  or  nwfe 
advooaieSf  who  are  not  employed  in  the  cause,  and  men  of  mtegri* 
ty,  judgment  and  experience,  to  consider  the  wiiole  pixMhwtion, 
•ad  make  a  olafte  of  the  intereato  produced,  and  of  the  points  in 
ceutrovcJlrBy,  and  adjust  the  minutes,  for  ihe  Ordinary  to  give  his 
kiterkietttor  upon  the  whc^e>  and  that  with  respect  to  the  prooesses 
afaeady  depending,  as  wdl  as  those  to  be  raised,  &e.}  and  these  ad- 
▼ocates  shall  have  such  allowance,  for  then*  pains  and  attendance, 
out  of  the  baakn^'ft  estate,  as  the  Lord  Ordinary  shall  modify. 
All  this  is  in  desuetude, 

Btkj  Jiemf  If  any  person  lawfully  ennunoned,' either  in  common 
form»  or  edtctaUy,  in  manner  above  mentioned^  suffer  the  decreet 
of  ranking  to  go  out,  without  producing*  and  omnpeting  upon  his 
interest,  the  decreet  and  sale  shall  not  die  leas  stand  good,  and  the 
pnarohaser  be  bound  to  pay-  ooofonn  thereto ;  and  the  person  fhil- 
lag  flball  have  no  other  remedy,  but  to  pursue  the  receivers  of  the 
pricse,  and  tfadr  heirs  far  repetition,  aa  aoeordB. 

^tkf  Item^  It  is  hereby  declared.  That  the  expense  of  raising  and 
oaifyiag  on  all  processes  of  sale  and  lanking,  and  of  extnMsting  de- 
caneeto  therein,  shall,  upon  application,  be  advanced  (in  the  mean 
time,  until  the  price  is  tangible,)  out  of  the  rents  of  the  bankrupt's 

estate  as  formerly. 

k2 
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AB8TBACT  ACT  OP  SEDBHUHT  VOE  VURTHKR  KBGUl-ATiaiG  TIE£ 
•  ALB  OF  BAlTKRUrT  BSTATBBy  AND  TUB   RAKKIBG  Ol  THE 

CREDITORS  THBRBON,  ITtH  JAHOART  175& 


Ifnoy  ThatwhefluiBclioiiaf  nDiiuagaiMlMleeoaMBtok««dU 
by  ooimAofthen^aiidwfaiaMraeliapnnMNiiieed  forprawiig^ 
ientBl  and  ^alse  cf the  buiknqit'B  Mtati^  the  Lecd  QidiMty  iUI  u 
theeame  time  appoiat  the  Lord  Ordinaiy  in  tke  nyoka^ 
to  the  filmier tegnlstioiiBy  and shdl  a$tiffm  a  term  to  IJIB  iihaUj' 
diton  of  the  banknifyt  to  produce  all  dieir  dRiaaa*  xi^Ma  wad  d£- 
gences  competent  to  them  reepectirely,  agiainst  thehnakrqiaar  hai 
eatate,  wiUicertifieationy  aamBtedactieoandimptofaaCbB:  Ami 
the  Lo«d  OrdiBury  ahaA  ordain  the  foroaaid  inieiiacaUir»  anifpiif 
the  fifettemlorprodiietioiiitobeiaaartia  thn  FdiiJicujJi  ^  '"^"'t 
Comvnt  once  every  week^fa'thtae  weeka  aQooaaamiy»  immiiBaWj 
after  pronotmcing  the  aaidiBtcriocnterytotbeendtfaaaitaHjcaBK 
to  the  knowledge  of  all  partiea  oonoemed.  And  the  Lavd  Ordi- 
nary in  the  ranking,  during  the  mnniag  ol  te  aaid  teB%  afcaD 
grant  fitat  and  aeeoild  diligenoea  againafc  hnvan  «f 
plieatiovi  made  to  him  by  any  of  the  craditon.  * 

Ma»  niat,  upon  l^pse  of  the  tann  ao  anaigniiii  lar 
the  action  shall  be  caUed  before  the  Lord  Oidtturymte 
and  he  ahall  appmnt  n  tkmm  and  plaoe  fcr  m  naetitiag  «f  the  crediton 
trfao  ahall  l»veprodncBd  their  righti,  far  chooaing  en  agMii  or  aali- 
dtor  fir  carrying  em  the  ptotaaa  of  nmM^  and  aodb^and  tfandin^ 
siMi' of  the  price  among  thecraditeta;  and  thepenam  chaamhy 
the  majority  of  the  ciediium)  who  shall  haire  paodmcsd 
an  aloreBaid,  and  wfaoae  dabta  raapeetivaly  (that  ia, 
snms,  not  counting  anmialmMi  or  penaltie%  nniaaa  thay 
aeonnnlated  by  an  ndjadimtiDn)  eoEtand  to  £i80  Stalling  cr 
wards,  and  who  shaD  be  proaent  as  such  mnatinfl,  or  afaoD 
InwftiUy  aulliorised  one  to  Tate  §ar  ham ;  and  anoih 
reported  to  the  Loid  Ordinary,  Ms  Lerdahip  shall  apprafve  of  Ihe 
same,  and  authorise  him  accordingly;   IVovidiag  nhaaya,  That 
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wliere  the  yearly  rent  ^f  the  estate  under  wle  shall  eactead  to 
£.300  Steriing,  or  upwardly  such  cneditora  only  ahatt  hare  a  vote 
in  the  etectiem  of  the  taidooaunon  ageai,  wlioee  p'^^y?  ramsy  as 
afofeaaidy  Aall  extend  to  £*S0  Stei&gy  or  upvattda. 

SHo,  That  ike  petaeii  «lectad  and  sMhariwd,  asalbraiaU,  aWl 
iBanedSaacly  ihewaftar  ayply  toAe  Lead  QgdMaiy,  amA,  hie  Load- 
flhipaludl,  vpoaandi  appluslNii,4iMi^oaaE»M^<kBxaiU)theYitH4o 
creditofB  of  4flie  bankrapi  to  prodaee  thair  daima  againat  the 
hanknipfe 'Or  Uaeatateyaadaho  whole  vrnwhen  thiarao^  wilhcaKl&- 
ficataoB,  That  what  write  ahaU  aol  be  produced,  ahall  be  Ud  ae 
Uiae  aud  fbiged,  in  as  fir  aa  thay  may  affect  the  banhaiifa'a  aatate, 
aiMl  the  iutereat  of  the  eraditoia  theaaia,  who  have /pradueady  or 
ahaH  p«oduoe  thm  righto  and  iBIigaooaa  aflaetiag  dbe  aame :  And 
he  shall  ^direct  aotioe  to  be  gtren  to  all  paitiea  ooncamed,  by  in- 
sertang  his  said  interiooator  m  the  Ediabaigh  Eneniiig  Canaant, 
woeldy,  for  three  aueoesmve  w«ekB>  immediatolyAttoaing  the  date 
of  the  foreaaid  interioeutar ;  and  the  notificatioQ  beingaeportadao 
the  Lord  Ordiuaiyy  a  minute  shaJl  be  maris  thareoay  and  wUch 
-shafl,  he  'held  aa  auffideAt  oTidaate  of  the  aaid  aatiee  againat  ail 
partiea  ooaoenied. 

4tfo,  Upon  ekpaing  of  tlie  aecond  term,  so  aangned  to  the  cre- 
dilorB  for  prodactiony  the  aetion  diaU  be  called  before  the  Lord 
Oftyaary,  and  his  Lordship  ahall  grant  oartificatkm  eomira  $»m 
prednetOf  as  in  an  imprabation ;  bat  <with  thia  coaditioay  That 
everypiaduetion  made  within  ten  daya  after  the  date  of  the  said 
mteriocntor  snau  "be  Teceired. 

5io,  That  after  the  lapae  of  the  afoteaaid  ten  days,  theageatfor 
carrying  on  the  aale  shall  oaaae  extiact  tho  foiasaid  decreet  of  cer- 
tiieation :  and  it  ia  hereby  enacted  and  deobrady  That  sachde- 
creet  of  cerdfioation  shall  have  the  same  force  andafectinfoToam^ 
of  llie  whole  cieditOTB,  wheae  inteiaato  shall  haive  been  produced 
itt-die  lanking  and  sale,  as  aforesaid,  as  if  they  had  sevenlly  brought 
aprooeis  of  reducdon  and  imprdbalioB  agaiaat  the  whole  other 
creditoTB  upon  the  bankrupt  estate,  and  had  thereupon  obtained 
and  extracted  a  deeaeet  of  certification,  and  that  in  so  for  as  the 
ciediUHB  not  pwiducing,  'aa  aforesaid,  may  claim  .oat  of  the  aaid 
baxtkmpt  eatate,  or  ik»  price  thereof,  in  competitian  with  the  ore- 
cKtora  produdttg*  as  aforesaid;  but  prejudice  neverthekas  to  credi- 
tors n^ecdttg  td  produce,  as  aforesaid,  their  having  right  to  cJaim 
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flgsiBBt  the  bttnkrapt  and  kia  inievesl  in  the  pnoet  wmd  to  vam  dfli- 
genoe  agaiiiat  his  penoD,  or  his  other  estate. 

6A9,  Tlwt  ^  Loid  OM&uqr  in  the  naikiiig^  at  the 
that  he  assigiis  the  fimt  and  aeeond  term  for  prodactie^  as 
aaid,  shall  also  assign  a  tarm  for  the  ciediteiB  to  depeas  apsn  the 
reiity  of  their  respective  .debts,  and  shall  grant  oonuBiaMn  to  the 
Jndge  Ordinaryi  er  to  any  of  his  Majesty's  Jnatices  of  FeaBS,  inr 
takiag  the  rsqiectite  oasdilots'  oaths»  to  he  reported  nt  the  ssrsd 
diela  app<»iited  for  pfodnctien^  in  manner  above  wiitien;  wak 
eestlfieatioo,  That  no  orediter  shali  be  ranked  until  he  slmU  have 
made  oath  on  the  Terity  of  faia  debt. 

7mo»  That  the  prodnctionintheraiddngbeingckiaedin^aaacff 
foNsaidy  the  Lord  Ordinary  in  the  ranking  shall  aas^  a  day  A» 
ike  tommam  agenip  to  make  iq>  a  state  of  the  inteneata  pasdnsedi 
mentiomng  thmr  rights  and  diligenflesi  the  eoasa  daimad  by  ths 
respeotife  cveditoni  the  older  of  their  reqiective  pcefanaosi^  arjih 
such  objeetioBS  as  oocor  to  hiniy  either  to  the  kigslity*  «r  to  the 
jnatioeof  theseveBsiclaimsy  or  to  the  extent  of  their  debt^  sets 
thenr  prafereaeas,  notwithstanding  the  apparent  prtadty  of  Ann 
security  or  diligenee. 

8mh  After  the  state  of  the  claims  is  made  np^a^aliDrasaadi  and 
reported  to  the  Lord  Oedinaiy,  his  Lordship  shsll  assignn  day  is 
the  common,  debtor,  and  to  the  Greditors  prodncini^  as  aimssaid, 
to  make  sndi  other  objections  to  the  interests  piodaeed  as  thijr 
shall  think  peoper,  and  to  lodge  them  in  writing  with  the  cisi4  ef 
the  process,  against  the  day  so  assignedi  with  cartaftfatinn,  that 
all  objections  that  shall  be  omitted  to  be  propooed»  cither  by  ihs 
coaomon  debtor,  or.  by  the  common  agent>  or  by  the  ceaifitDns 
against  the  day  ao  assigned,  shall  be  held,  to  be  paasad  from  by  aB 
psfftiss  concerned ;  and  it  shall  not  he  competent  totheoH  er  either 
of  themy-  thersafter  to  propone  the  same,  in  the  epuna  of  the  mak- 
ings or  in  ths  dinsion  of  the  price  of  the  baakrapt  a  sstat%  anfeas 
snch'oljections  shall  arise  from.&cts  newly  oonpie.to  dm  knaw> 
ledgs- 

9ao,  The  objections  being  given  into  |he  pcocess  in  the 
aboye  directed,  the  Iiord  Ordinary  shall  assign  n  time  to  the 
ditora,  to  whose  claims  the  olijectiona  have  been  mads!,  f<v^|^tjpf 
in  a  full  answer  in  writing.to  thcdjactionsmade  to  their  raqien 
•tive  claims,  and  to  lodge  the  same  with  the  dark;  and  i^pon  their 
being  so  lodged,  his  Lordship  shall  appoint  a  further  time  to  the 
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objeolony  reep^odyelyy  to  reply  also  in  writing,  and  to  lodge  the 
same  with  the  clerk. 

IQmOy  After  the  objectioos,  answere  and  rejdies  hare  been  given 
in,  as  aforeaaid,  the  Lord  Ordinary  diall  appoint  a  diet  for  hearing 
parties  thereon ;  and  Bhall,  with  all  OGnvenient  diligence,  prononnoe 
hia  interiocntor  npon  the  said  objections,  answers,  and  replies,  ex- 
cept with  respect  to  such  objections  as  his  Lordship  shall  take  to 
report.  And  it  is  heieby  enacted  and  declared.  That,  with  respect 
to  the  objections  determined  by  the  Lord  Ordinary,  no  repreaenta> 
tion  to  his  Lordship  shall  be  aHowed  ;  but  prejudice  to  the  party, 
who  shall  not  acquiesce  in  the  Lord  Ordinary's  interioontor,  to  ap- 
ply by  petition  to  the  whole  Lords. 

lltno,  After  the  whole  objections  determined  by  the  Lord  Or- 
dinary shall  either  be  acquiesced  in  by  the  parties,  or  stated  to  the 
whole  Lords  by  petition  in  manner  aforesaid,  and  after  the  peti- 
tions are  either  refused  without  answers,  or  ordained  to  be  answer- 
ed ;  then,  and  hot  till  then,  shall  the  Lord  Ordinary  make  his  re- 
port of  the  objections  taken  to  report  to  the  Lords.  And  when 
the  whole  objections  remaining  undetermined  shall  be  stated  to  the 
Lords  by  petitions  and  answers,  and  by  informations,  the  Lords 
shall  appoint  a  particular  diet,  or  diets,  for  advising  the  foresaid 
petitions  and  answers,  and  informations,  without  abidmg  the  course 
of  the  rolls,  to  the  end  ^t  the  ranking  may  be  concluded  with  all 
possible  expedition. 

l2mOf  In  respect  it  may  happen  that  a  bankrupt  may  be  pes* 
sessed  of  an  heritable  estate,  which  either  does  not  admit  of  an  in- 
feftment,  w  where  the  bankrupt  is  not  actually  infeft,  and  thereby 
sudi  estate  may  possibly  escape  the  knowledge  of  the  raiser  of  the 
process  of  rankihg  and  sale ;  and  this  hath  proved  very  incon- 
venient to  the  creditors :  For  remeid  whereof,  it  is  hereby  enacted 
and  ordained,  that  every  summons  of  ranking  and  sale  rfiall  con- 
tain a  genercU  clattse,  mentioning  all  other  lands  and  heritabfo 
estate  belonging  to  the  bankrupt,  or  to  which  he  tnay  succeed  as 
heir  to  any  of  his  predecessors ;  and  it  shall  be  competent  to  the 
raiser  and  carrier  on  of  such  process  of  ranking  and  sale,  upon  his 
discovering  any  heritable  estate  belonging  to  the  bankrupt,  dtcring 
the  course  of  d^  rankhig  and  sale,  to  bring  a  proof  of  the  rental 
and  vmHld  of  such  lands,  and  other  heritable  estate  so  discovered, 
notwithstanding  they  were  not  specially  libelled  1  providing  always* 
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that  upon  sncli  disoorery,  and  belbare*gTaiitmg  wiinm  fer  a  fnti 
of  the  rental  and  value  of  the  newly  diaooyered  eatate^  lyBj^^i— 
ahali  be  made  to  the  Lord  Oidiaary  in  the  naJkmg^  and  he  lU 
give  directifHiB  to  gire  notice  of  die  estate  being^  diacofwedtobe^ 
long  to  the  bankrnpt ;  and  that  the  same  is  to  be  aoM  » {Mrt  of 
the  banknipt**  eatate,  by  adfwtiaement  in  the  Edmhugh  Evaaiag 
Coinant,  we^y,  ibr  three  werioB  sncceonToly :  And  npoa  mch 
notification  being  refnitted  to  tiie  Lord  Oitfinary,  in  uMungfaie- 
aaid,  he  aliail  grant  warrant  ibr  proving  die  rental  and  yaloe  of  flv^ 
new  ^Boorered  eatate^  in  the  tame  manner  aa  if  it  had  been  |Mtti- 
onlariy  UbeHed  ia  the  original  snmmons  of  nnking  and  mle. 


No.  XXXIX. 

ACT  CONCSRNIMG  JUDICIAL  8ALBS  AND  EAKUKGa  AT  THK  IK- 
STAMCX  OF  CRBOITORS,  IItH  JULY  1794^ 

The  Lords  of  Cooncil  and  Sesaiony  cenaidising  thai  the  Ibibs 
obaeryed  in  proceesea  of  judicial  aal^  and  lankingB  at  the  ii 
of  creditoiay  require  to  be  farther  amended  and  ragnlitod  in 
tain  particttlany  do  therefore^  in  exerdae  of  die  powcis 
to  them  by  various  statutes,  and  particularly  by  an  act 
the  last  session  of  Parliament,  entitled, '  An  act  fir  leudeiing  the 
'  payment  of  creditors  more  equal  and  expeditioBB  m  dmfc  paii  of 
'  Great  Britain  called  Scotland;  (S3.  Geo.  UL  c  74»>  sjipailand 
ordain  as  follows : 

lmo»  That  whereas,  by  the  act  of  aedemnt  17th  Janiwy  1756^ 
for  regulating  the  sale  of  bankrupt  estates,  Ait.  L  and  12,  and  i»y 
the  act  of  sederunt  9th  August  1783,  certain  notiees  are 
to  be  giren  by  publication  in  the  Edinbuigh  Eveniqg  Coacatt 
Caledonian  Mercury,  the  said  notices  shall  in  time  copnng  Wn  gi- 
yen  by  adyertisement  in  the  newspaper  called  ikeEduJmi^  Go- 
zeUe^  in  place  of  the  other  two  newqnpers  bef^^  mentioned. 

2c2o,  Tliat  whereas  the  saidact  of  sederunt,  17di  Jannary  1756» 
§  2.,  anthorises'a  meeting  of  the  creditors  to  be  appointed  by  the 
Lord  Ordinary  for  choosing  a  common  agent,  and  praacnhca  n  ccr- 
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tain  mode  of  proeeeding :  And  whereas  sack  electioiis  hare  too 
fireqnently  been  attended  with  di^tes  and  Htigatiouy  which  onght 
aa  fior  as  poasible  to  be  aToided :  The  Lord  Ordinaiy  ahally  in  time 
comings  appoint  intimation  of  the  time  and  place  of  fluch  meetings 
for  the  chiMoe  of  a  oenunon  agent>  to  be  made  in  the  minnte-book, 
wad  by  mieadyertisement  in  the  Edinbofgh  Gasette,  at  leaat  fonr- 
teen  days  prerrioos  to  the  day  of  meeting ;  and  the  person  offi- 
ciating as  cletk  to  the  meeting  shall  report  the  person  as  dnlycho- 
sen  common  agent,  who  is  voted  for  by  a  majority  of  creditors  in 
vtJtaef  axchuiTe  of  penalties  and  bygone  or  cftairent  interests,  (nn- 
lesa  in  80  far  as  bygone  intmest  shall  have  been  accomnlated  by  a 
decree  of  adjudication) ;  and  in  compnting  the  amount  of  such 
debts  as  consist  of  annuities  or  liferents,  they  shall  be  estimated  at 
ten  years'  purchase  of  tiie  annuity  or  liferent ;  providing  always, 
that  no  creditor  shall  be  allowed  to  vote  by  himself,  or  by  his  agent 
or  attorney,  unless  his  ground  of  debt,  with  an  oath  of  verity  upon 
tile  same,  by  the  creditor  himself,  if  in  Britain,  or  an  oath  of  cre- 
dulity by  the  agent  or  attorney,  if  his  constituent  happens  to  be 
out  of  Britain,  shall  have  been  lodged  in  tiie  hands  of  the  cleric  to 
the  process,  at  least  twenty-four  hours  previous  to  the  time  of 
meeting. 

3tiOy  That  no  person  shall  be  capable  of  being  elected  as  com- 
mon agent,  who  is  himself  one  of  tiie  creditors,  or  who,  with  re- 
spect to  the  common  debtor,  is  a  conjunct  or  confident  person ; 
and  tiie  common  agent,  when  chosen,  shall  take  an  oath  dejiddi^ 
before  tiie  Lord  Ordinary,  at  tiie  first  caUing  after  his  election  is 
confirmed ;  and  the  penon  so  named  shall  not,  after  his  appoint- 
ment as  common  agent,  be  entitled,  either  by  himself,  or  in  tiie 
name  of  a  cleric  or  confidential  person,  to  act  as  the  private  agent 
of  any  particular  creditor,  or  class  of  creditors,  or  of  the  common 
debtor,  in  any  matter  relative  to  the  ranking,  or  to  the  division  of 
tiie  price,  while  tiie  same  are  in  dependence  before  the  Court, 
otiierwise  he  shall  become,  ipiofaxio^  disqualified  fi'om  acting  as 
common  agent. 

4ft>,  That  in  case  the  election  of  the  common  agent  shall  happen 
to  be  disputed,  no  representation  shall  be  competent  against  the 
interiocutor  of  the  Lord  Ordinary,  determining  upon  the  merits 
thereof,  and  only  one  reclaming  petition  shall  be  allowed ;  the  per- 
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wm  approved  of  by  die  L<»d  Ordinary  being  mJhe  mem  time  ea« 
titled  to  acty  and  the  person  whose  election  shall  uitimately  be  de- 
dared  being  entitled  to  recover  from  his  competitor  fnli  rxpenaw^ 
no  part  of  which  shall  be  chargeaUe  against  the  commoQ  fimd. 

StOt  That  the  conunon  agent  shall  ke^  «  minute-book  of  his  pro- 
ceedings, and  of  his  official  conespondence,  <^)en.to  the  iaqpectkn 
of  all  concerned ;  and  in  respect  that  he  derives  hia  authonty  from 
the  Court,  he  shall  at  all  times  be  amenable  to  answer  for  hia  o»- 
ducty  by  summary  application  to  the  Court,  at  the  instance  of  any 
party  interested ;  the  Court  being  entitled,  iqwu  caoaeahowiveithar 
to  remove  him  from  the  office  of  common  s^^t,  and  to  appoint  ft 
meeting  of  the  creditors  to  choose  another,  or  to  give  such  other 
redress  as  the  circumstances  of  the  case  may  require. 

6to,  That  the  common  agent,  after  his  pominatiiOB  ia 
by  the  Lord  Ordinary,  shall  take  the  moat  effectual  sl^iafor 
taining  the  nature  and  extent  of  the  subjects  belonging  to  the 
mon  debtor,  'together  with  the  encumbFances  a&cting  them ;  in 
order  to  which,  he  shall,  if  necessary,  cause  search  the  public  legi* 
sters,  and  apply  to  the  Inird  Ordinary  for  letten  of  first  and  aeoond 
diligence  agmnst  havers. 

7mo,  That  immediately  after  the  last  term  for  producni^  the  in- 
terests of  the  creditors  ia  elapsed,  the  o^munon  ageol  ahaH  asakeup 
a  full  state  thereof,  and  of  the  objections  thereto,  and  the  qycstioiia 
arising  thereon,  distinguishing  those  ol^tiona  or  questions  winch 
go  to  the  enlargement  of  the  common  fund,  or  to  pravent  its  dimi- 
nution, from  those  Which  only  affect  the  interest  olpaitiaihBr  cre- 
ditors, or  classes  of  creditors,  in  competition  wkh  oda  anether*  and 
also  suggestingthe  order  of  ranking;  which  state  abaU  be  pcinlod, 
and  copies  of  it  put  into  the  Lords*  boxes,  and  disttih^led  among 
the  creditors,  or  their  known  agents ;  and  in  caae  thereafter  angr 
new  interest  shall  be  produced,  or  any  new  objections  or 
arise,  a  supplementary  state,  or  states,  shall  be  made  fl|^  and 
municated  by  the  common  agent  in  the  same  manner,  pointuig 
the  variations  thereby  occasioned :  He  shall  a]so>  ia  theaa 
set  forth  whether  there  is  any  probability  of  a  revenion  lo  the 
mon  debtor,  and  in  what  view,  or  different  viewsi  there  any  he  a 
prospect  of  such  reversion. 

Ova,  That  it  shall  not  be  lawful  for  the  common  agent  ti>.disonB» 
at  the  expense  of  the  estate,  any  questions  in  the  iviking  which 
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relate  only  to  the  interest  of  particular  creditors,  or  classes  of  ere* 
ditorsy  in  competition  with  one  another,  and  which  do  not  affect 
the  common  fund  ;•  excepting  only  that  he  shall  lay  the  whole  state 
of  the  ranking  hefore  the  Lord  Ordinary,  as  directed  by  the  act 
of  sederunt  17th  January  1756,  and  by  this  present  act,  in  order 
that  his  Lordship  may  give  judgment  thereon,  or  take  the  same  to 
report ;  but  it  shall  then  be  left  to  the  individual  parties  interested 
and  their  agents,  to  follow  out  those  questions  which  are  of  the 
description  already  mentioned ;  the  conmion  agent  being  at  the 
same  time  entitled,  as  he  is  hereby  particularly  authorised  and  en- 
joined, to  take  all  necessary  measures  for  obliging  those  who  haye 
the  conduct  of  such  questions  to  proceed  in  them  without  delay. 

9no,  That  in  case  there  shall  appear  to  be  a  dear  reyersion  for 
the  postponed  creditors,  or  for  the  common  debtor,  after  discussing 
preferable  daims,  it  shall  be  lawful  for  those  interested  in  such  re- 
yersion, if  they  are  agreed  among  themselyes  as  to  the  distribution 
or  disposal  of  it,  to  put  a  stop  to  further  litigation,  by  an  applicar 
tion  to  the  whole  Court,  and  obtaining  an  order  to  that  effect,  the 
said  application  being  intimated  to  the  common  agent,  or  any  other 
person  or  party  engaged  in  the  said  unnecessary  litigation. 

lOmo,  That  so  soon  as  the  Lord  Ordinary  has  pronounced  his 
interlocutor  on  the  said  state,  or  giyen  a  deliyerance,  taking  the 
aame  or  any  part  thereof  to  report,  liie  said  interlocutor  or  deliyer- 
ance shall  be  intimated  in  the  minute-book,  that  the  different  cre- 
ditors or  their  agents  may  attend  to  their  interest  in  the  future 
progress  of  the  business,  and  appear  by  their  own  counsel,  if  they 
8hatt4hink  fit  so  to  do. 

llmOf  That  whereas,  in  discussing  objections,  it  is  ordered  by 
Artides  9.  and  10.  of  the  said  act  of  sederunt,  17th  January  1756, 
that  besides  adyising  objections,  answers,  and  replies,  the  Lord 
Ordinary  shall  appoint  a  hearing  at  the  bar ;  and  whereas,  for  the 
most  part,  either  the  one  or  the  other  of  these  is  sufficient,  it  shall 
be  competent  to  the  Lord  Ordinary,  in  time  coming,  upon  advi- 
sing the  objections  and  answers,  to  order  such  further  pleadings, 
either  in  writing  <Nr  viva  voce,  as  he  shall  think  the  case  requires, 
the  same  being  always  limited  to  a  short  time,  under  a  penalty, 
and  only  once  aDowed,  without  any  liberty  of  representing. 

l^fNO,  That  in  case,  at  anytime  hereafter,  a  creditor  shall,  upon 
cause  shown,  be  reponed  against  a  decree  of  certification  in  a  rank- 


l56  APPENDIX.  [no.  XXXIX. 


ing  and  sale,  he  ahall  be  obliged  lo  pay  the  wbale 

etoned  by  die  detay  md  by  the  prodaetkB  oi  mm 

the  same  shall  be  aaeertaiiied  by  the  CUmrt,  w  by  tfe  Lotd  Ofedi- 

mry ;  and  the  derki  mn  heraby  pMAibhed  firan 

terest  tir  dahn,  cnther  befora  4Mr  after  the  domuei  «f  • 

extracted,  wttikoiit  an  oath  of  verity,  if  liie  oiedilur 

-Great  Britain,  or  an  oath  ef  credidky  by  the  ftdor  er  agoa  far 

credHors  residing  or  happening  to  be  eiaewhet«. 

iSfi'o,  That  whereas  it  has  be^  vshI  fur  the  pUliiiila  ewJ^ 
tore  to  apply  for  interim  warrants  upon  die  fttcf  for  pBjMM  «f 
sums  dae  tothem  ;  and  sometanes  byeoch  interiB  maiiiia,  ftt- 
ferable  creditors  get  the  whole  or  moat  port  ef  the  aaaas  dw  t» 
them,  before  the  order  of  raiddii^  is  finally  aettled,  which  prac- 
tice has  by  experience  been  foond  to  he  mteuJed  with  ieci—ic- 
nience ;  no  creditor,  however  |n«feniUe,  shi^  hi  thee  ooari^  be 
entitled  to  draw  by  interim  wviiants  any  bub  <ntt  of  tfie  csHBMe 
fnnds,  witliout  sufficient  cause  shown  to  the  Ctmit,  and  inn*  can 
shall  drew  Ml  payment,  and  «o  interiu  wumnt  ehall  be  giaitid 
before  decreet  of  certification  is  extiw^ted,  except  for  inieiieat  oran- 
nuities, 

14ft>,  That  in  order  to  prevent  as  far  as  posaSde  any  mdne  de- 
lays in  carrying  on  judicial  sales  and  tanknigB,  the  creditqiB  or 
agents,  at  the  meeting  for  election  of  a  oonunon  ageot, 
a  committee  of  three  of  their  number,  (if  they  titrnk  lit  ao  to  4a,) 
whose  duty  it  shall  be,  if  the  proceedings  are  not  finally  chiaiid 
within  two  years  after  commencement  of  ihem,  to  inqmre  isle  iht 
reasons  thereof ;  and  the  common  agent  shall,  mt  any  rale,  wiA  or 
without  the  concurrence  of  such  a  committee,  print  and  give  in  to 
the  Court,  and  distribute  among  the  other  agents  concerned,  a  don 
minute,  stating  the  then  situation  of  the  process,  and  what  hare 
been  the  causes  of  the  delay ;  and  a  similar  minute  ^nlT  be  grren 
in  at  the  end  of  every  year  thereafter  till  the  proceedings 
closed,  unless  dispensed  with  by  the  Court 

15/S9,  That  whereas  the  said  act  of  parliament  lat^ 
authorises  the  Court  to  make  regulations  for  leaaening  the  nam- 
ber  of  adjudications,  pending  a  judicial  sale,  and  fiunlitating  dse 
pari  p€usu  preference  of  creditors :  And  whereas,  in  the  case  of 
judicial  sale  at  the  instance  of  apparent  heirs,'  it  has  Wen  hmndf 
that  the  decree  of  sale  has  the  dfiect  of  an  adjudication  for  bdioof 
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of  the  whole  crsiiHoim:  it  riiaU  be  in  like  manner  a  rale  in  tine 
coming,  theft  in  proceswa  of  sale  and  rankiag  at  the  inetanoe  of 
creditor^  the  decree  of  tale  shall  have  the  same  e£bet,  and  shaU 
operate  as  a  common  decree  of  ae^udkaHon  in  fevoiir  of  aH  the 
ciediton  who  shall  be  inchided  in  the  decree  of  nnking  and  di- 
▼ision ;  and  it  shall  not  be  necessary  in  time  coning  foe  any  of 
the  oreditOTB  rankmg  as  aforesaid,  to  lead  separate  adjvdicalions 
against  the  estate,  in  order  to  entitle  them  to  receive  payment; 
neither  shall  such  adjudications  be  necessary  for  the  secnfity  of 
the  pwchaser;  the  decrees  of  sale,  ranking,  and  ditiaioD,  b^lng  in 
effect  an  adjndication  of  the  estate  for  all  the  debta  therem  con* 
tained. 


NO.XJL. 
ABSTRACT  OP  55.  GEO.  III.  c.  42.  (may  2.  1615,)  entitled, 

'  An  Act  to  facilitate  the  administration  of  Justice  in  that  part  of 

'  the  United  Kingdom  called  Scotland^  by  the  extending  Trial 

<  by  Jnry  in  Civil  Causes.* 

I 

'  Whereas  Trial  by  Jury  in  civil  caoses  would  be  attended 
'  ynih  beneficial  effects  to  the  administration  of  justice  in  that  part 
^  of.  the  umted  kingdom  of  Great  Britain  and  Ireland  called  Scot- 
'  land ;  but  it  is  expedient,  that  such  trials,  for  a  time  to  be  limited, 
'  should  in  the  first  instance  be  confined  to  issues  directed  by  either 
'  Division  of  the  Court  of  Session  t*  Be  it  therefore  enacted, 

§  1.  That  as  soon  as  his  Majesty  shall  ^point  Judges  to  form 
a  Court  for  the  trial  of  issues  in  dvil  causes,  it  shall  be  lawful  for 
either  Division  of  the  Court  of  Session,  in  all  cases  that  may  be 
bronght  b^ore  then  during  the  continuance  of  this  act,  wherein 
matters  of  foct  are  to  be  proved,  to  order,  by  special  interlocutor, 
auch  issues*  as  may  be  expedient  for  the  due  administration  of 
juatioe,  to  be  sent  to  the  said  Court,  there  to  be  tried  by  a  Jury. 

§  2.  Where  a  Lord  Ordinary  shall  see  cause  for  issues  to  be 
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§  I&  WitnesMi  to  be  dted  by  wamnt  of  Juy  Coort. 
§  17.  After  the  trial,  the  presiding  Judge  shali  oiakearettDBio 
the  Diviflioa  or  Ordinary  who  directed  the  iaaoe,  of  the  order  « 
interiocutor  directing  the  aamey  with  a  copy  of  the  verdict  indor- 
sed there<m ;  and  he  shall  ako,  if  required  by  the  DiTinoa,  defifcr 
a  report  in  writing  of  the  evidence  given  at  the  tijae,  md  of  the 
directions  in  point  of  law ;  and  such  copy  of  the  Terdict,  ndrepott 
of  the  proceedings,  shall  be  conclusive  evidence  of  what 
the  trial ;  provided  that  the  presiding  Jad|ge  may 
directly  to  the  Jndge- Admiral,  when  the  isBae  proceeded  finsm  Ui 
Coort* 

§  18.  Presiding  Judge  may  attend  the  DiviaiiHi,peDdiBglfaa< 
sidenttion  of  a  motion  or  petition  for  a  new  trial,  and  ma^- 
wbax  passed  at  the  trial. 

§  19.  House  of  Lords  may  direct  issue  in  caees  bnK^giit  bsfcre 
them  by  appeal. 

§  20.  CoDunon  Jury  shall  be  snmmoned  by  a  precept  sigaed  by 
the  Clerk  of  the  Jury  Court,  and  the  number  saammnaHJ  ^afi  not 
be  less  than  thirty-six,  nor  mor^  than  6fty. 

§  21.  The  names  of  all  the  jurymen  summoned  ahaQ  be  writsea 
on  several  pieces  of  parchment  or  paper,  and  pist  in  a  box  or  ^asa ; 
and  at  the  trial  of  the  issue,  some  indifierent  person  named  by  the 
presiding  Judge  shall  draw  out  the  said  paicfaaienta  or  paparo  aae 
by  one ;  and  if  any  of  the  persons  so  drawn  shaD  ael  appcu,  or 
shall  be  challenged,  others  shall  be  drawp,  imtfl  twelve  pereona 
shall  be  drawn ;  and,  after  all  causes  of  chaDei^  shall  be  allDwed 
or  disallowed,  the  said  twelve  persons  so  appearing,  and  bong  aip> 
proved  as  indifferent,  shall  be  sworn  as  the  Jury  to  tiy  the  isme ; 
and  the  names  ef  ^ese  parties  shall  be  kept  in  aome  odief  ^asa  or 
box  tUl  they  have  given  their  verdict,  or  have  been  diattoged  Vy 
consent  of  the  parties  or  leave  of  the  Court,  and  then  thesr 
shall  be  returned  to  the  former  box  or  glass,  there  lo  remaii 
the  other  names  undrawn  ;  provided,  that  ia  clisflHiging  ^be  Ju- 
rors, each  party  shall  have  four  challenges  allowed  widioui 
ing  any  cause,  the  challenge  for  cause  aasigned  bemg  firal 

§  22.  Persons  summoned  as  Jurymen,  if  they  do 
pay  for  every  default,  (unless  some  reasonahle  eause  of  afjMTe  he 
proved  hyoaihy  oro^Sflbvttf^  to  theaatlBfibctionof  the  Coiirt,)afiae 
not  exceeding  L.5,  nor  less  than  L.2. 

1 
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§  2S.  If  tihe  trial  of  any  issue  shall  be  bronght  on  before  the  Juiy 
in  any  otker  issne  have  retorned  their  verdict,  twelve  may  be  drawn' 
from  the  feaidfie  of  the  said  paichments  or  pfl^pers. 

§24i.  fihherpartymay  apply  for  a  Speda]  Jury  of  persons  pay- 
ing cess  upon  L.100  of  valued  rent,  or  assessed  taxes  upon  a  house 
of  the  rent  of  L«30  Sterling  yearly ;  and  no  order  forthe  striking 
of  any  Jury  shall  be  questioned  by  reclaiming  petition  or  i^eal. 

§  2&*  List  of  persons  qualified  to  be  Special  Jurymen  shall  be 
made  vp  by  the  Sheriff,  &c.  before  the  1st  of  January  yearly,  and 
vetumed  to  the  derk  of  the  Jury  Court  before  the  31st  of  Ja- 
nuary. 

§  96.  Number  of  persons  to  be  returned  by  the  Sheriff  as  Special 
Jurymen,  to  try  any  issue,  shall  be  thirty-six. 

§  27.  On  receiving  this  list,  the  clerk  shall  give  notice  to  the 
agents  and  counsel  of  the  parties  to  attend  him ;  and  the  said  agents 
or  counsel  shall,  in  his  juresence,  alternately,  beginning  with  the 
pmnuer,  strike  off  one  from  the  list,  till  the  number  is  reduced  to 
twenty,  which  twenty  shall  be  summoned  to  attend  on  the  day  of 
trial ;  and  in  case  either  party  shall  fail  to  attend,  the  Gerk  shall 
strike  off  one  for  him,  alternately  with  the  other  party  attending ; 
and  the  Jury  for  trying  the  issue  shall  be  the  twelve  of  the  said 
twen^  who  shall  appear  first,  on  their  names  being  called  over  in 
Court. 

§  28.  Where  a  (nil  Jury  shall  not  appear,  the  Court  may  direct 
the  Sheriff,  &c.  to  add  to  the  list  the  names  of  any  other  persons 
then  in  Court>  who  shall  be  entered  in  some  other  list  of  Jurors 
for  that  city  or  county ;  and  the  Court  may  proceed  to  try  the 
cause  with  those  persons  whose  names  were  originally  inserted  in 
the  list  of  Jurors,  together  with  the  persons  so  added,  in  the  same 
manner  as  if  all  those  named  in  the  original  list  had  appeared ; 
and  in  case  any  person  so  added  shall  wilfuUy  withdraw  himself 
from  the  service,  he  shall  be  fined  not  exceeding  L.5,  nor  less  than 
L.2. 

§  29.  In  every  case  where  it  would  be  proper  that  a  view  of  the 
houses,  lands  or  places  should  be  had  by  the  Jurors,  such  view 
shall  be  directed  by  the  Court,  and  six  Juroia  shall  be  selected  for 
this  purpose ;  and  such  viewers  shaD  be  summoned  by  the  Sheriff 
to  attend  at  the  place  in  question,  some  convenient  time  before 
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tlM  trU,  who  sltttt  llwn  and  there  hare  the 

•hewn  to  them,  hy  two  pereons  named  by  the  Jiay  Cout;  pnK 

Tided  that  the  ezpenae  of  soeh  riew  ahafl  be  eqnallf  home  by  al 

partiesy  and  dist  no  endenoe  ahaH  be  given  ai  the  Ihaa  aittUag 

U. 

§  SO.  Ereiy  Juror  shall  be  paid  by  the  party  againai  whoM  te 
isaoe  shall  be  fbimd,  the  sam  of  twenty  ahffliBga;  wmd  in  am  of 
ipedal  Todicty  tina  aom  ahidl  be  paid  eqnaliy  by  both  part  iw;  Vitt 
the  party  in  whose  favour  the  dednon  shall  be  iikiBHieiy  pnasBM- 
ced  by  the  Conrt  of  Seasion  shall  be  allowed  the  aoaa  paad  hfhm 
to  the  Jnrore  in  the  oosta  of  soit. 

§31.  The  Cleik  of  the  Jmy  Conrt  shall  admifnatwr  the  faflaww 
ingoathtothe  Jnry:  '  Yon  swear  by  God,  and  aayoBahaD 
'  to  God  at  the  great  day  of  judgment^  that  y«m  w9 

*  traly  try  this  isane,  and  a  troe  Terdict  give^  s 
'  dence.' 

§82.  This,  and  all  other  oaths  neoeasary  on  the  trial,  ihsl  be  ad* 
ministered  in  the  ibnn  now  need  in  the  Court  of  Jastiavy. 

§  3S.  The  ChsnceDor  or  Foreman  of  the  Josy  ahall  be  li»pcr- 
son  chosen  by  the  majority  after  they  are  awora,  and^  in  caae  sf 
equality,  the  Jun^  first  sworn  shall  have  a  doabia  vote»  and  the 
verdict  shall  be  declared  veibaUy  by  the  ChanoeDor 
and  taken  down  by  the  Cleric  in  writing,  befon  the  Jaiyii 
charged. 

§  34.  All  verdicts  shall  be  given  by  the '  whole  aanber  of  the 

*  Jury  agreeing  in  the  verdict.' 

§  35.  If  the  Jury  shall  not  agree  within  twelve  hooia  alter  diey 
are  inclosed,  such  Jury  shaU  be  dischaiged ;  and  the  Conitof 
sion,  on  ibis  feet  being  reported  to  them,  may  either  order 
Jury  to  be  summoned,  or  dispose  of  the  cause  in  the 
present  practised  ;  but  if  the  whole  number  of  any  Jury  ii 
ahall  apply  to  the  Jury  Court  for  lutfaer  time  to  tonsider  ef 
verdict,  they  shall  be 'allowed  such  farther  time  aa  they  8faaifid»* 

sire. 

§  36.  No  practising  advocate,  cleric  to  the  s^et,  aolidlor,  or 
procurator  before  any  court,  shall  serve  on  such  juries. 

§  37.  The  Judges  of  the  Court  shall  take  the  usual  oatha  to  Ui 
Majesty,  and  the  oath  deJSdeJu 
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§  38.  Hia  Mijesty  may  appoint  three  deiksy  who  muBt  be  adro- 
Gates  or  wrken  to  the  Signet  of  three  yean'  standing,  and  three 
macers ;  and  the  Chief  Commissioaer  may  appoint  a  clerk  darmg 
pleasure  to  keep  the  roUs  of  the  Courty  and  perfonn  the  duties 
connected  therewith ;  all  which  officers  are  prohibited  from  taking 
any  fees  whateTer. 

§  39.  Oaths  to  be  administered  to  clerks  and  macers. 

§  40.  Court  of  Session,  and  said  CommiasionerB,  to  make  rules 
and  regulations  for  canying  on  business  before  the  said  Jury  Court. 

§  41.  Jury  Court  to  meet  at  Edinburgh,  in  the  rooms  i4>propria- 
ted  to  the  Divisions  of  the  Court  of  Session,  or  to  the  Court  of  Ex- 
chequer; and  at  other  places,  in  the  Circuit  Courts  of  Justiciary, 
Sheiiff-Coorts,  or  other  convenient  places ;  and  apartments  to  be 
allotted  to  the  derks,  in  the  Register-Office. 

§  42.  Returns  to  be  made  to  Parliament  every  year,  on  or  be- 
fore the  25th  of  March,  of  all  proceedings  which  shall  take  place 
under  the  authority  of  this  act. 

§  43.  Report  to  be  made  annually  to  Parliament  of  all  the  issues 
directed  by  either  of  the  Divisions  of  their  own  motion,  and  of  all 
the  issues  otherwise  directed  or  refused. 

S  44.  Report  to  be  made  annually  to  Parliament  of  all  the  issues 
tried  pursuant  to  this  act. 

^  45.  This  act  to  be  in  force  for  seven  yean. 


No.  XLI. 
59.  GEO.  III.  c.  35.  (19th  may  1819,)  entitled, 

*  An  Act  to  amend  an  Act,  passed  in  the  fifty-fifth  year  of  the 
'  reign  of  his  present  Majesty,  entitled,  An  Act  to  facilitate  the 
'  administration  of  justice  in  that  part  of  the  United  Kingdom 
'  called  Scotlandf  by  extending  Trial  by  Jury  to  civil  causes.* 

'  Whareas  extending  Trial  by  Jury  to  civil  causes,  in  that  part  of 

*  Great  Britain  called  Scotland,  in  the  manner  prorided  by  an  act 

<  passed  in  the  fifty-fifth  year  of  the  reign  of  bis  present  Majesty, 

_  ••• 
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'  entitled,  An  act  to  hcililat«  the  &ditiiDutrationo(jiitoiiik 
'  part  of  the  United  Kingdom  called  Scotiand,  by  encDdngTiiil 
'  hf  Jury  to  civil  csnses,  baa  been  sttendod  widi  bemAail  f^ 
'  to  the  adiniiiialmlion  of  justice  :  And  whereas  H  ii  afe&u. 
'  tjiat  hrtfaer  promion  ahonlit  be  made,  to  extend  ml  i^^ 
'  Trial  by  Jury  in  civil  canaea,  and  that  the  »idKtAo»MI«ffl 
'part  altered  end  amended,  and  the  Conn  tlierri>7CTMtedl«Baik 
'  a  pennaneot  part  of  the  judicial  establishment  of  Scotkad.'  & 
it  therefore  enacted, 

§  1.  '  That  in  all  processes  nuaed  in  the  OnteT-Hcmii)* 
'  Court  of  Session,  by  ordinary  action  or  otherwiw,  on  ioo»ii '" 
'  injnrica  to  the  person,  tvhetber  real  or  verbal,  ai  aMnh  tr  tan<y' 
'  libel  or  defamation,  or  on  accoont  of  any  injury  w  Botaifc*. " 
'  to  lands,  where  the  title  is  not  in  qnestiaa ;  or  go  wOTi  ^ 
*  breach  of  promise  of  marriage,  sedoction  or  adnltayr  v  My'' 
'  tion  fowided  on  delinqnettcy,  or  qtian  delinqoeacyi'of  ™''' 
<  where  the  conclusion  shall  be  for  damagee  and  e):pai>>*<^:  <m 
Lord  Ordinaryis  anthoriaed  and  required,  aAerdefaKHB''"!''^ 
to  remit  the  whole  process  forthwith  to  the  Jarf  Ciwt'  *''''* 
Conn  ia  anthoiised  to  settle  an  isaae  or  iasnes,  and  toDTiken* 
byaJwy. 

§  2.-  Ifit  shall  iqtpeartothepanies,  or  either oftbm,itoik« 
ia  a  question  of  law  or  relevancy  which  onght  to  be  (l«dd«d  F^ 
to  the  remit  of  the  cause  to  the  Jory  Court,  it  dall  I*  «»!''■' 
'  for  them  to  state  the  same  cwally  to  the  Lord  Ordiiwy- ^"^ 
l^ve  judgment  de  piano,  or  order  pleadings  on  the  ■QefMipi^'''' 
of  law  or  relevancy;  and  if  he  orders  pleadings,  ibni^'**'' 
be  proceeded  in  according  to  the  course  of  the  Conrt""*'^' 
and  as  aoon  aa  such  qneation  of  law  or  relevancy  BbaU  ^  ^"Z 
of,  if  matters  of  fact  remun  to  be  proved,  the  whole  pw***" 
be  fbnhwith  remitted  to  the  Jurv  Court. 

§  3.  It  ahall  be  compete 
pear  to  bim  that  there  is  : 
ought  to  be  decided  previa 
Court,  forthwith  to  order 
Court:  Provided  always, 
Lord  Ordinary,  to  reserve 
aideration  of  the  Conn  of 
have  been  found  by  a  Jury 
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ordering  the  cause  to  be  remitted  to  the  Jury  Court,  whether  with 
or  without  a  resenration  of  the  alleged  question  of  law,  shall  not 
be  subject  to  review  by  representation,  petition,  appeal  to  the 
House  of  Lords,  or  otherwise. 

§  4.  It  shall  be  lawful  for  the  Lords  Ordinary,  in  all  cases  other 
than  the  actions  for  damages  herein  before  enumerated,  when  mat- 
ters of  fact  are  to  be  proved,  to  order  the  whole  process  to  be  re- 
mitted to  the  Court,  without  reporting  to  the  Inner-House ;  and 
the  said  Jury  Court  is  authorised  and  required  to  settle  an  issue  or 
issues,  and  try  the  same  by  a  Jury,  in  manner  aforesaid ;  and  the 
Lords  Ordinary  may  pronounce  an  interlocutor  pointing  out  the 
matters  of  fact  which  they  require  to  be  determined  by  a  Jury ;  and 
the  said  Jury  Court  is  authorised  and  required  to  settle  an  issue 
or  issues,  in  terms  of  such  interlocutor,  and  such  other  issue  or 
issues  as  may  arise  out  of  the  examination  of  the  case  by  the  said 
Court,  and  to  try  the  same  by  a  Jury. 

.  §  5.  It  shall  be  lawful  for  the  Lords  Ordinary,  in  aU  cases  other 
than  the  actions  for  damages  herein  before  enumerated,  when  mat- 
ters of  fact  are  to  be  proved,  to  settle  an  issue  or  issues  without 
reporting  to  the  Inner-House ;  and  to  remit  ^e  tame  when  settled 
to  the  Jury  Court,  to  be  Uiere  tried  by  a  Jury ;  but  nothing  here- 
in contained  shall  take  away  from  the  Lords  Ordinary,  in  such 
cases,  the  power  of  reporting  an  issue  or  issues  to  the  Inner-House, 
in  the  manner  now  in  f<Nrce« 

§  6.-  All  causes  depending  in  the  Inner-House  of  either  Division, 
in  which  matters  of  ftct  are  to  be  proved,  may  be  remitted  to  the 
Jury  Court,  to  settle  an  issue  or  issues,  and  to  try  the  same  by  a 
Jury:  And. the  said  Divisions  may  pronounce  an  interlocutor, 
pointing  out  the  matters  pf  fact  which  they  require  to  be  deter- 
mined by  a  Jury,  and  the  said  Jury  Court  is  hereby  authorised  and 
required  to  settle  issues  in  terms  of  such  interlocutor,  or  as  the  case 
may  require. 

§  7.  It  shall  be  competent  for  either  Division  of  the  Court  of 
Session,  in  all  processes  other  than  the  actions  of  damages  herein 
before  enumerated,  to  prepare  and  settle  an  issue  or  issues,  and  to 
send  the  same  to  the  Jury  Court,  to  be  there  tried  by  a  Jury. 

§  8.  The  said  Divisions,  or  the  Lords  Ordinary,  in  all  processes 
which  come  before  them  for  judgment  Biter  verdict,  may  direct  such 
farther  issue  or  issues  as  they  may  see  necessary. 
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§  9.  It  shall  be  competent  to  the  Judges  of  the  Jury  Cont  t$ 

*  order  and  direct  any  facts  not  filing  under  the  imueo,  but  wiiid 

*  shall  appear  in  evidence,  and  which  thc3r  siiaD  deem  anient 

*  to  the  merits  of  the  case,  or  important  to  the  deciskm  of  the  law, 

*  to  be  found  by  the  Jury,  and  to  be  indorsed  on  the  isBoe  or  is- 

*  sues,  or  on  a  paper  or  parchment  to  be  attached  to  the  Bsiie 

*  or  issues,  and  certified  under  the  hand  of  the  Judge  who  tries 

*  the  cause,  and  returned  with  the  verdict  aiid  tasnes  to  the  Di< 

*  vision  of  the  Court  of  Session,  or  the  Lord  Oidiiiaiy,  by  vheo 
'  the  case  was  sent  to  the  Jury  Court.* 

§  10.  It  shall  be  competent  for  the  Judge  of  the  High  Gout 
of  Admiralty,  in  all  processes  '  relating  to  the  rujmiz^  dova  <tf 

*  or  other  injury  to  ships,  and  relating  to  policies  of  insurance, 

*  and  charter  parties,  and  in  all  maritime  and  mercantile 
<  competent  to  his  jurisdiction  as  a  civil  judge,  whef 

*  of  fact  are  to  be  proved,'  to  order,  by  tspetial  iBteriocBtar,  the 
whole  process,  without  reporting  to  the  Court  of  SessioB,  to  be 
remitted  to  the  Jury  Court :  Provided  always,  that  nothing  here- 
in contained  shall  prevent  the  Judge- Admiral,  in  aD  cases  whedi 
come  before  him  for  judgment  after  verdict,  from  directii^  such 
farther  issue  or  issues  as  he  may  see  necessary,  to  enable  him  to 
pronounce  judgment  thereon :  And  it  shall  likewise  be  con^ietent 
to  the  Judges  of  the  Jury  Court,  to  order  and  direct  *  any  fairtB 
'.  not  falling  under  the  issues,  but  which  shall  ^>pssr  in 
'  and  whidi  they  shall  deem  material  to  the  merila  of  the 
'  important  to  the  decision  of  the  law,  to  be  found  by  ^  Jury, 

*  and  to  be  indorsed  on  the  issues,  or  on  a  paper  or  parchment  to 
'  be  attached  to  the  issue  or  issues,  and  certified  under  the  hand 
'  of  the  Judge  who  tries  the  cause,  and  returned  with  the  veidict 

*  and  issues  to  the  Judge  of  the  Admiralty  Court.* 

§  11.  It  shall  be  competent  to  either  of  the  parties  in  any  e«ch 
action  in  tlie  Court  of  Admiralty,  if  the  Judge-Adminl  ebaU  re- 
fuse to  order  a  remit  to  be  made  to  the  Jury  Comt,  to  «pply  for 
a  review  of  the  deliverance  to  that  effect  to  the  Court  of  SeaBioB, 
in  either  of  its  Divisions,  by  petition,  to  be  intimated  three  days 
Wfoie  the  same  is  boxed ;  *  which  Court,  if  it  ahaO  see  csii9e»  is 
'  hereby  authorised  to  pronounce  an  interlocutor  inalnictiii^  the 

*  Judge- Admiral  to  make  such  remit.* 

§  12.  It  shall  be  competent  fw  the  Jury  Court,  whoi  it 
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,to  the  ttid  Gonrly  in  the  cimneof  le^tling  an  imue  or  issues,  or  at 
anj  tine  before  trial,  in  the  cases  remitted  to  them  as  aforesaid, 
that  there  ia  a  qneetimi  or  questions  of  law  or  relevancy  which 
ought  to  be  prenondy  decided,  to  remit  back  the  whole  process 
to  the  Division  of  the  Conrt  of  Session,  the  Lord  Ordinary  or  Jud^ 
Admiral,  indio  remitted  the  same  to  the  Jnry  Comt,  that  the  ques- 
tion or  questions  of  law  or  relevancy  may  be  considered  and  de- 
termined there:  Provided  always,  that  it  shall  be  lawful  to  the 
eaid  Division,  Lord  Ordinary  or  Judge- Admiral,  when  matters  of 
fact  shall,  aftor  such  consideration  or  determination,  remain  to  be 
proved,  again  to  remit  the  whole  process  to  the  Jury  Court,  in  or- 
der that  an  issue  or  issues  may  be  prepared  and  tried  as  aforesaid : 
Provided  further,  that  it  shall  be  competent  to  the  said  Division, 
and  Lords  Ordinary  to  prepare  and  settle  an  issue  or  issues  in  man-  • 
ner  aforesaid,  for  the  purpose  aforesaid ;  and  it  shall  be  compe- 
tent for  the  Jury  Court,  when  it  appean  to  the  said  Court  in  the 
course  of  settling  an  issue  or  issues,  *  that  a  case  turns  upon  mat- 
'  ter  of  complicated  accounts,  or  other  matter  to  which  trial  by 
'jury,  is  not  beneficially  applicable,'  to  remit  back  the  whole  pro- 
cess, with  their  report  thereon,  in  order  that  the  Division,  Lord 
Ordinary,  or  Judge- Admiral,  may  proceed  with  the  same  in  such 
TOffnf|ttr  as  shall  appear  to  be  most  expedient  for  the  administration 
of  justice. 

§  13.  "^e  Court  of  Session,  in  either  of  its  Divisions,  or  the 
Lords  Ordinary,  (save  and  except  in  the  cases  concluding  for  da- 
mages herein  before  enumerated,)  or  the  Judge- Admiral,  unless 
otherwise  instructed  as  aforesaid  by  the  Court  of  Session,  may 
take  proof  on  commission,  by  remit  or  in  pixueniiaj  and  thereafter 
dispose  of  the  cause  in  the  manner  now  practiaed  in  audi  cases. 

§  14.  In  all  cases  brought  from  an  inferior  court  to  the  Court 
of  Session,  wherein  proof  by  witnesses  has  been  taken,  the  Court 
of  Session,  if  further  proof  be  deemed  expedient  to  be  taken,  shall 
direct  the  same  to  be  taken,  and  the  investigation  of  the  facti  to 
be  completed  according  to  the  forms  of  the  said  Court,  unless  the 
parties  consent  to  cancel  the  depositions  of  such  witnesses  as  are 
alive  and  within  Scotland ;  in  which  case  it  shall  be  competent  to 
direct  the  case  to  be  sent  to  the  Jury  Court,  provided  always,  thai 
nothing  shall  restrain  the  Court  of  Session  from  directing  issues 
in  the  cases  brought  before  them  from  an  inferior  court,  as  aforo. 
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fud,  on  any  point  or  points  not  connecled  with  tlie  pmdakmdj 
taken  before  Bach  Court. 

§  15»  It  shall  not  be  competent,  by  repreaentatjany  ledaiBiiif 
petition,  Inll  of  advoeationy  a^Hsal  to  the  Honae  of  Lordsy  or  other- 
wise,  to  bring  under  review  any  interlocutor  by  the  aaid  DifiiAwMi, 
Lords  Ordinary,  or  Judge  of  die  Admiralty,  oidering  a  tiial  by 
Jury. 

§  16.  In  all  caaes  in  which  general  reidioia  are  fionad  by  a 
Jnry,  all  niotions  for  setting  aside  the  verdict,  and  gramiiig  n 
trial,  shall  henceforth  be  made  in  the  Jury  Court;  and  fh^ 
for  granting  or  refusing  a  new  trial  by  the  Jury  Court  aball  be 
and  not  subject  to  review,  by  petition,  repieseiitatkB,  Bp|wl  ts 
the  House  of  Loids,  or  otherwise ;  and  there  afaall  be  at  least  two 
Judges  in  Court  when  a  motion  is  made  finr  a  new  trial,  or  aa  or- 
der is  pronounced  granting  or  relnsing  the  eaaiie. 

§  17.  If  the  motion  for  setdng  aside  die  verdict  be 
'  on  the  misdirection  of  the  Judge  at  the  trial  in 
*  on  the  undue  admission  or  rejection  of  evidenee^'  it  shril  be 
competent  to  the  party  against  whom  judgment  ia  grren  by  the 
Jury  Court,  to  tender  a  bill  of  ezo^ptiona  to  aacfa  jndgneBt  ia  te 
same  manner  as  at  a  trial ;  and  the  proceedings  on  oadi  faiflB  ef 
exceptions  shall  be  conformable  in  all  respecta  to  the  provinioaa  of 
the  act  of  the  55.  Geo.  III.,  herein  before  recited,  ■■^i'"^^  bfib 
of  exception :  Ph>vided  always,  that  in  all  caoaea  reamttcd  by  the 
Court  <^  Admiralty  to  the  Jury  Court,  the  biBi  «f  fticeptwa 
aball  be  presented  by  the  Judge  of  the  Jury  Coot  to  te  DIvv- 
siona  of  the  Court  of  Session  alternately,  beginmng  widi  the  Fa 
Division ;  provided  further,  that  motions  flor  new  triab 
dal  verdict,  or  special  findings,  shall  be  made  in  the  EUwiaiuB  el 
the  Court  of  Session,  from  which  the  proceedinga  were  sent  to  Ae 
Jury  Court,  in  manner  directed  by  the  said  recited  act  of  ihe  5&. 
Geo.  in*,  and  the  interiocutor  to  be  pronounced  on 
shall  be  final,  and  shall  not  be  subject  to  review  by  petitioB, 
sentation,  iqipeal  to  the  House  of  Lordi^  or  otherwise. 

§  18»  Inallcaaes  of  new  trial  in  which  abiBof  eaosptienaf  a 
decision  in  the  Jury  Court  is  presented  to  the  Court  of 
the  process  and  productions  shall  remain  in  the  Jury  Court,  in 
to  enable  that  Court  to  proceed  in  the  new  trial,  if 
shall  be  re  versed ;  or  to  proceed  to  pronounce  judgment  upou  agasaral 
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verdici,  in  case  it  shall  be  affinned :  Pk-onded  always,  that  it  shall 
be  competent  to  the  Divisions  of  the  Court  of  Session,  to  order 
the  said  proeess  and  prodnctions  to  be  brought  into  the  said  Diiri- 
sion,  when  it  shall  deem  the  same  to  be  necessary ;  and  after  an 
interlocntor  shall  be  pnmoonced  upon  the  biU  of  exceptions,  die 
said  process  and  prodnctiona  shall  be  retomed  to  the  Jory  Courts 
for  the  puiposes  aforesaid ;  and  that  in  all  cases  of  special  verdiclB 
or  special  findings,  in  aU  cases  where  the  judgment  of  the  Jory 
Court  on  a  bill  of  exception,  other  than  new  trials,  is  affinned,  the 
whole  process  and  productions  shall  be  forthwith  remitted  to  tiie 
Court  of  Session,  that  the  said  Court  may  proceed  to  discoas  the 
law  of  the  case,  and  pronounce  judgment  thereon. 

§  19.  In  an  cases  where  the  yerdict  of  tiie  Jury  exhausts  the 
condttsionBof  tiM  action,  (except  certain  cases  as  herein  after  pro- 
vided,) it  shall  be  lawful,  after  the  elapse  oH  the  time  allowed  for 
moving  for  a  new  trial,  or  after  a  new  trial  shall  have  been  finally 
refused,  for  the  Judge  or  Judges  of  tiie  Jury  Court,  by  a  judgment 
on  the  verdict  to  be  subscribed  by  tiie  presiding  Judge,  without  the 
necessity  of  any  motion  to  tiiat  efifect,  to  ordain  tiiat  all  manner  of 
legal  execution  shall  pass  upon  the  same  in  common  form ;  and  it 
shall  be  lawful  for  tiie  Jud^^  of  tiie  Jury  Court  to  award,  not  on- 
ly the  expenses  incurred  in  the  said  Court,  but  also  the  previous 
expenses  incurred  in  the  Court  of  Session,  Court  of  Admiral^,  or 
inferior  court,  and  to  require  the  Auditor  <^  the  Court  d  Session 
to  tax  the  same;  and  the  said  judgment  shall  specify  the  expenses 
in  tiie  said  Courts,  and  in  the  Jury  Court ;  and  a  copy  of  the  ver- 
dict and  judgment,  certified  under  the  hand  of  one  of  the  clerks 
of  the  Jury  Court,  shall  be  a  sufficient  warrant  for  all  l0gal  diU- 
gence  and  execution,  and  equally  effectual  to  all  intents  and  pur- 
poses as  if  tiie  same  were  an  extracted  decree  of^he  Court  of  Ses- 
sion, and  shall  be  observed  as  such  by  the  Lorda  Ordinary  on  the 
Bills,  Clerks  of  the  Bills,  Keepers  of  the  Signet,  and  all  otfaen ; 
and  that  the  letters  under  the  signet  shall  in  such  case  bear,  that 
they  proceed  on  the  judgment  of  die  CommissionefB  of  die  Jury 
Court,  in  diose  hmtances  in  whidi,  according  to  the  present  prac- 
tice, they  bear,  that  they  proceed  on  the  decree  of  the  Lords  of 
Council  and  Session ;  and  the  original  verdict  and  judgment  dwre- 
OD,  together  with  the  whole  steps  of  proceeding,  and  such  produc- 
tions as  may  not  have  been  taken  up  by  the  parties  entitled  there- 
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Uh  ahaB,  an  all  nek  taam,  be  tiaMnilied  te  piaiiMiHi<»  ta  tfct 
Keeper  of  the  Recordi  off  the  Cout  ciSmman, 
apecta  deah  willi  in  the  aame  way  aa  extnMted 
Court  of  Seanoiu 

§  80.  Li  apedal  ferdiclsi  and  in  all  caaoi  where  the  ^cn&c 
coataiiia  any  apecial  findingay  which  may  reqaiie  tfaa  jadgmeai  af 
the  Coort  of  Seaaion  on  dbe  law,  and  idao  in  nil  paoeeonaef  la* 
dnction  or  dedarator,  and  in  all  proeeasea  wherein  the  decree  m 
be  pronounced  will  fbnn  a  part  of  the  title,  or  wifi  affect  or  qoaSfy 
the  tide  to  any  heritable  eatate,  the  Terdict,  with  die  wliole  pre- 
oaaB,  ahall  be  letnned  to  the  Coort  of  Seauoii»  in  ocder  that  the 
aaid  Court  may  pronoonce  decree  in  the  said  eanae :  IVovided  al- 
waya,  in  caaea  ranitted  by  the  Admiralty  Coor^  when  the  letan 
by  the  Jnry  ia  in  the  form  of  a  apecial  yerdict  cr  apedal  findoig^ 
iMdtk  may  reqoire  the  judgment  of  the  Jodge-Adninl  on  the 
law,  the  verdict,  with  the  whole  prooeaayBhaU  be  letnnBd  into  the 
Admiralty  Court,  that  the  Judge- Admiial  may  proaounce  jbi%- 
ment  in  ihe  canae ;  and  that  in  caaea  remitted  l^the  CouEt  eC  Ad> 
mirahy,  the  biDa  of  exceptions  ahaU  be  retnniad  to  the  DiTinoBB  of 
the  Court  of  Semion  alternately,  beginning  with  the  fiiat,  nalem 
the  caae  waa  aent  to  die  Jnry  Court  in  eonaaqoenoe  of  a  petitian 
to  the  CourtofSeanonaa  herein  before  enacted,  in  which  caae  the 
bin  of  exceptiona  ahall  be  retumed  to  the  DinBio&  to  which  the 
prenous  petition  waa  presented* 

§  91.  niere  shall  be  certain  distinct  perioda  of  the  year  for  the 
meeting  of  the  Jury  Court,  to  be  called  The  Term,  alknted  €or 
audi  matleri  aa  do  not  require  the  interrention  of  a  Jnry ;  and 
tha«  ahaD  be  certain  other  distinct  periods,  to  be  called  Tie  J^i* 
tmgw^  allotted  for  triah  by  Jnry;  and  the  Jnry  Coort  ahaD  keep 
and  obaerve  four  TenuM  in  every  ymat^  whereof  one^  to  be  called 
the  January  Tenn,  ahall  commence  yoaily  on  the  ISdi  of  Ja- 
nuary, and  ahall  end  on  the  ISth  day  of  Febmaiy;  another,  to  be 
caQed  ^  May  Term,  ahall  conunenoe  yearly  on  the  12th  day  of 
May,aDdahanendonthe6thday  of  June;  another,  tobecdled 
the  June  Term,  shall  commence  yearly  on  the  IGth  dayof  JnB% 
and  end  the  10th  day  of  July;  and  the  fourth,  to  he  called  the 
Nofember  Term,  ahaU  commence  yeariy  on  the  12th  day  of  No- 
vember, and  shall  end  on  the  10th  day  of  December;  and  if  any  af 
the  said  daya  on  which  the  laid  terma  ahaD  begin  or  end  shall 
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pen  to  be  a  Sunday,  then  such  term  respectively  ahall  begin  or  end 
on  the  next  day  following. 

§  22.  The  said  Court  shall  keep  and  obserre  three  sitting  in 
every  year,  one  to  commence  on  the  day  immediately  after  the 
January  term,  another  to  commence  the  day  immediately  after  the 
June  term,  the  other  to  commence  the  day  immediately  after  the 
November  term ;  and  if  any  of  the  said  days  on  which  the  said 
sittings  shall  begin  shall  happen  to  be  a  Sunday,  the  said  sittings 
respectively  shall  begin  on  the  day  next  following  ;  and  all  sndi 
sittings  shall  be  held,  if  necessary,  from  day  to  day,  on  every  law* 
ful  day,  and  shall  so  continue  and  endure,  according  to  the  exigeney 
of  business ;  and  it  shall  be  competent  to  the  said  Court  to  appoint 
cases  to  be  tried  by  Jury  at  other  times  than  the  regular  sit- 
tings ;  and  the  Judges  shall  hold  Circuits  in  the  spring  and  autumn 
vacations,  as  at  present  practised. 

§  23.  The  proceedings  for  preparing  and  settling  issues,  for 
hearing  and  determining  aU  matters  necessary  for  forwarding  cases 
to  be  tried  by  a  Jury,  the  hearing  of  all  motions  respecting  judg- 
ments, new  trials,  expenses  of  process ;  all  implications  for  remits 
to  the  Court  of  Session,  and  all  other  matters  falling  within  the 
jurisdiction  of  the  Jury  Court,  and  not  requiring  the  intervention 
of  a  Jury,  shall  be  heard  and  determined  during  the  term  only : 
But  the  Judges  of  the  Jury  Court  may  make  orders  out  of  term, 
on  the  application  of  partiee  by  their  counsel,  respecting  commis- 
sions for  the  examination  of  witnesses,  or  the  inspection  of  writ- 
ten evidence  previous  to  a  trial  by  Jury ;  and  in  all  other  matters 
and  things  relative  to  ftothering  the  trial  of  causes  at  the  sittings 
or  on  the  circuits,  in  case  such  i4>plication  could  not  have  been 
made  during  the  preceding  term ;  such  Judges  being  satisfied^  by 
affidavit  or  *  otherwise,'  that  the  applications  so  made  could  not 
have  been  made  in  the  preceding  term ;  and  nothing  herein  con- 
tained shall  prevent  the  Judge  presiding  at  the  trial  of  any  case 
from  putting  off  the  same  on  account  of  the  absence  of  a  material 
witness  or  witnesses,  or  for  any  other  cause  in  which  justice  re- 
quires that  a  trial  should  be  put  off;  provided  it  is  ascertained,  by 
affidavit  to  the  satisftction  of  the  Judge,  that  there  is  good  cause 
for  so  doing,  and  that  such  cause  could  not  have  been  foreseen  in 
time,  to  have  moved  the  same  in  the  preceding  tenn. 
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§  24*  Roles  and  regulations  shall  be  directed  to  be  franed  liar 
ordering  condescendences  and  answers,  by  virtne  of  the  aatbofitj 
given  in  lliis  act  fin*  making  roles  and  regoktioiia,  aolbat  tbe  eon- 
descendences  and  answers  may  either  be  in  tlie  Court  of  Seaniao 
or  in  the  Jory Coort,  as  may  befoond  most  expedient;  nd  in  aD 
cases  in  which  condescendences  and  answers  shall  be  ordacd  in 
the  Jory  Coort,  the  Clerk  of  the  said  Coort  abaU  collect  the  fees 
on  soch  proceedings  payable  in  the  Coort  of  SeosioB,  and  sUI  ic- 
coont  to  the  officer  in  the  Coort  of  Session  entitled  to  reeeiTe  Ae 
same,  for  all  fees  which  shall  be  so  cdlected. 

§  25.  Hie  amoont  of  the  som  to  be  paid  to  eadi  Jnrar  far 
serring  on  a  Jory,  shall  be  regokted  by  the  order  of  die  Juig^ 
presiding  at  the  trial ;  provided  that  the  aaid  Judge  thaJH  not  older 
more  to  be  paid  to  any  Joryman  than  twenty  wJiiBinga  for  any  aaa 
trial,  onless  in  cases  of  adjoomment  to  a  seccmd  day,  wAcn  tfe 
som  to  be  paid  to  him  may,  in  the  discretion  of  die  J«%e,  be  ex- 
tended to  forty  shiDingB. 

§  26.  It  shall  be  no  longer  necessary  for  the  Shenffofficcr  to 
attend  for  the  poipose  of  proving  the  service  of  a  sonmMm  served 
on  any  Joror,  for  enabling  the  said  Coort  to  proceed  to  iaqMsea 
fine  on  soch.  Joror  for  not  obeying  their  sommona.  Bat  the  nfe 
observed  in  the  Coort  of  Josladary  shall  be  enforced. 

§  27.  The  Sheri£b  and  Magistrates,  at  the  place  where  db 
Jodges  of  the  Jory  Coort  hold  their  Circoit,  shall  fomiih  the  sbdm 
attendance  of  officers  on  soch  occasion,  as  is  in  oae  to  be  ptovidBd 
for  the  Lords  of  Josticiary  on  their  drcuits. 

§  28.  Orders  or  diligences,  for  sommooing  aritiM.ain.B,  and  ior 
prodoction  of  writings,  to  be  issoed  in  the  same  maBneraabythe 
Coort  of  Session;  and  the  said  Jory  Coort  ahaO  have  iht  sane 
poww  in  granting  the  protections  to  witncoses^  oommittiag  ht 
prevarication  and  contempt  in  cases  depending  before  thea^  m  m 
competent  to  the  Coort  of  Session ;  and  the  erdets  of  the  aaid 
Coort  shall  be  execoted  by  allpoblic  officen  hi  the  sane  way  aa  tisa 
orders  of  the  Coort  of  Session. 

§  29.  The  Lords  Commissioners  of  the  Jary  Courts  amy  two 
of  them,  may  assemble,  for  the  poipeee  of  huaaag  aaefa 
may  be  necessary  for  settling  an  issoe  or  issoea,  and  for 
the  forms  of  process^  and  regolating  the  proceedtaga  ia  tibe 
Coort,  in  all  matters  and  things  foiling  within  the  jurisdielioa  of 
the  said  Coort ;  and  the  said  roles  shall  be  reported  to  die  CMrt 
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df  Searion,  aasexnbled  for  the  purpose  by  the  authority  of  the  Lord 
President,  together  with  the  Lords  CommiBsioiierB  of  the  Jury 
Conrt)  who  shall  take  the  same  into  consideiBtion ;  and  upon  such 
report  being  atpproredy  the  same  shall  be  entered  in  the  books  of 
sederunt  of  the  Court  <^  Session,  and  in  the  sedemnt-^book  of 
the  Jury  Court:  Provided  always,  that  such  regulations  as  are 
applicable,  not  only  to  the  Jury  Court,  but  also  to  the  Court  of 
Session,  shall  be  framed  in  the  manner  provided  by  the  foresaid 
act  of  the '55.  Geo.  III. 

§  30.  '  And  whereas  great  inconvenience  has  arisen  in  the  Ad- 

*  ministration  of  Justice  in  the  Jury  Court,  out  of  the  regulations 

*  now  in  force  respecting  the  precognoedng  of  witnesses  by  the 
'  agents  of  parties,  also  respecting  the  cross-examination  of  wit- 

*  nesses,  and  in  other  quitters  of  regulation  as  to  evidence  ;*  be  it 
enacted,  That  it  shall  be  lawful  for  the  Judges  of  the  Court  of 
Session,  and  of  the  Jury  Court,  to  make  Acts  of  Sederunt,  estab- 
lishing regulations  for  the  preparation  of  evidence  and  the  exami- 
nation of  witnesses. 

§  3L  An  additional,  or  fourth  derk,  to  be  appointed,  with  an 
annual  salary  of  L.  600. 

§  32.  Three  Assistant  Clerks,  Ar  Closet  Keepers,  to  be  appointed 
with  salaries  to  each  of  L.  300  yearly. 

§  33.  The  Auditor  of  Court  of  Session  to  be  Auditor  of  Jury 
Court,  with  the  same  fees  as  in  the  Court  of  Session. 

§  34).  In  case  of  absence,  from  sufficient  cause,  of  any  of  the 
Clerks  of  Jury  Court,  the  Judge  may  appoint  another  person  to 
act  as  Clerk,  upon  taking  the  oaths  appointed  to  be  taken  by 
Clerks  of  Jury  Court. 

§  35.  In  cases  where  an  order  for  a  view  has  been  obtained,  and 
the  place  to  be  viewed  lies  in  the  counties  of  Suthojand,  Caith- 
ness, and  Orkney,  which  counties  are  not  required  to  send  Jurors 
to  Inverness,  the  Sherifis  shall  return  three  persons  of  the  county 
in  which  the  action  arises,  to  be  the  viewers ;  and  the  said  view- 
ers shall  be  bound  to  attend  at  the  trial,  and  be  first  called  to  serve 
on  the  Jury ;  and  if  it  shall  be  expedient  that  viewers  should  be 
aent  from  a  neighbouring  county,  the  Jury  Court  shall  issue  an 
oirder  for  a  certain  number  of  Jurors  of  the  nearest  county  from 
which  it  may  be  expedient  (bat  viewers  should  be.  taken. 

§  36.  The  Jury  Court  in  ciyil  causes,  ^  with  all  the  officers  be- 

*  longing  thereto,  and  to  the  Lord  Chief  Commissioner  thereof. 
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'  ihall  rennin  u  aH  daw  ooming  a  part  of  the  jvdieial 
*  ment  of  Soodand,  and  of  die  College  of  Jaslioe  diena.' 

§  37.  Thk  act  aball  take  effect  in  dkectrng  tkt  proeeedo^ 
of  the  Conrt  of  SeBskm  from  and  after  the  first  day  of  Deoeaahcr 
1819y  and  in  directing  die  proceedingaof  die  Jury  Coait  froai  and 
after  the  twelfth  day  of  January  1820. 

§  Sa  So  nradi  of  the  said  recited  act  of  the  55.  G«o.  IXLas 
reqaires  the  Chief  ConunisBioner  to  he  a  Senator  of  the  CoflegesC 
Justice^  or  a  Baron  of  Exchequer  in  Scodaad,  is  repealed ;  hat 
no  perMn  shall  be  appointed*  Chief  Coounisaiooery  vnleas  he  be 
qoaUiied  to  be  appointed  a  Senator  of  the  Colkge  of  Jnalioe ;  sad 
when  the  penon  holding  the  said  office  shall  not  boU  any  odier 
judicial  office^  ever^  such  person,  during  die  time  he  shall  hsid 
the  said  office  of  Chief  Commissioner  and  no  other  judicial  offiee^ 
shall  be  entided  to  a  sabuy  equal  to  diat  of  the  Lotd  Jnatioe-Clak 
of  Scotland. 

§  39.  And  whereas,  by  the  48.  Geo.  m.,  entitM,  An  Act  ibr 

enabling  his  Majesty  to  grant  annuities  to  die  Judgeaef  the  Courts 

of  Session,  Jusdciary,  and  Exchequer  in  Soothmd,  upon  the  imag" 

nation  of  their  offices ;  it  was  enacted,  that  it  ahouki  he  kwM  fior 

his  Majesty,  to  grant  unto  any  person  who  should  haws  executed 

the  office  of  Lord  I^resident,  or  of  the  Lord  Jostice-Clefk,  or  cf 

the  Lord  Chief-Baron  in  Scotland,  and  who  should  hatu 

tively  resigned  any  such  office,  an  annuity  or  yearly  sum  of  j 

not  exceeding  three-fourth  parts  of  die  salary  appartainiag  to  each 

such  office  at  the  period  of  the  resignation  thereof:  And  urhcieas 

it  is  reasonable  diat  annuides  should  in  like  manner  he  gnoHed  to 

the  Lord  Chief  Commissiooer,  and  the  other  ComnuasiQoen  of  ihs 

'  Jury  Court,  upon  the  resignation  of  their  respecdre  offices ;  and 

also,  that  the  successor  of  every  such  Commissioner  ahonld  in  fifce 

manner  be  entided  to  receive  such  salaries  and  profits  as  may  arise 

and  become  due  from  the  death  or  resignadon  of  his  piedeiessnff ; 

be  it  therefore  enacted,  That  it  shall  be  lawful  for  his  Migesty  ta 

grant  unto  any  person  who  shall  have  executed  the  offioe  of  Levi 

Chief  Commissioner,  or  of  a  Commissioner  of  die  Jury  Court* 

and  who  shall  have  respectively  resigned  any  such  office,  tm 

annuity  or  yearly  sum  of  money,  not  exceeding  diree-fbaith  parti 

of  the  salary  appertaining  to  each  such  office  at  the  period  of  the 

resignadon  thereof,  and  also  that  the  successor  of  ev«ry  auch  pcr^ 
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MNH^  who  ahty  hare  execated  the  office  of  L«d  Chief  ConmiaBioii'- 
^r,  or  of  a  Conmiianoner  of  the  Juiy  Court,  ehett  be  entitled  to 
receive  raeh  salary  aa  shall  ha^e  arisen  and  shall  have  become  dne 
from  the  deadi  OT  resignation  of  his  predecessor. 

The  remaining  danses  of  the  act,  from  §  40.  to  §  53.  mdnrirey 
regard  public  IraildingB  for  the  better  aeoommodation  of  the  Court. 

§  54.  Enacts  That  the  several  powers,  authorities,  directions, 
and  regnktions,  and  all  other  matten  and  thmga  enacted  in  the 
ilbresnd  act  <^llhe  55.  Geo.  III.,  excepting  in  so  frr  as  the  same 
are  by  this  act  altered,  varied,  amended,  amralled,  or  repealed,  riudl 
be,  and  iJ>e  same  are  hereby  continued  in  force,  in  as  ftill  and  ample 
manner  as  if  the  same  ware  repeated  and  re-enacted  in  this  act, 
and  made  a  part  tJieieof ;  and  that  nothing  herein  contained  shall 
extiind,  or  be  constraed  to  extend,  except  as  hefdn  enacted,  to  di- 
mimsh  or  invalidate  the  bin&ig  foroe  and  effect  of  the  tales  and 
regulations  made  under  the  authority  of  the  herein  before  men- 
tioned act  of  the  55.  Geo.  III«,  or  the  ordere,  directions,  or  judg- 
ments of  the  Courts  acting  under  the  authority  of  the  same. 

§  55.  AM  die  provisions  contained  in  llie  said  act,  55.  Geo.  HI. 
respecting  the  reCums  of  the  number  of  issues,  and  report  to  Par- 
liament in  that  behalf,  shall  be,  and  the  same  are  hereby  repealed. 


No.  XLII. 

ABSTRACT  ACT  OF  SEDERUNT  RELATIVE  TO  THE  FORM  OF 
PROCESS  IN  THE  JURY  COURT,  29tH  NOVEMBER  1825. 

§  1.  That  parties,  when  they  intend  to  have  their  cases  brought 
before  the  Jury  Court,  for  the  purpose  of  preparation,  shall  enrol 
the  cauae  in  a  hand-roll  of  one  of  the  two  junior  Judges  of  the 
Jury  Court*  to  be  called  the  Jury  Court  Hand-RoU. 

§  2,  That  the  said  Judges  shall  attend  in  the  Outer-House  of 
the  Court  of  Session,  during  each  session,  for  the  purpose  of  call- 
ing the  said  roll,  and  proceeding  in  the  preparation  of  causes. 

§  3.  That  if  the  junior  Judge,  in  preparing  a  cause,  shall  con- 
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aider  tlie  Munmoiis  and  defeneea  not  to  be  oomct,  Iw  aUi  eiAcr 
Older  them  to  be  emended,  or  retam  the  cmue  to  the  Coeit  by 
which  it  was  remitted,  that  the  neceaaary  amendaMala  amy  be 
there  made.  That  if  diktory  defiancea  afaall  be  pat  la,  and  aat 
aha&doned,  the  junior  Judge  ahall  remit  the  caoae  back  to  the 
Court  by  which  it  was  remitted,  that  those  dHattory  dffrf  fa  nay 
there  be  dispoeed  of. 

§  4.  That  in  the  prepanili<Mi  of  canaes  by  the  aaid  JwSige^  the 
vegnlatioiia  as  to  the  production  of  writings,  and  aa  to  the  fiana  d 
eondeaoendences  and  answers,  and  notea  of  plena  in  law,  covlaiaBd 
in  the  rolea  and  regnktions  for  the  Oater-Hoaae  and  Bill-€3iaBH 
ber,  shall  be  stridly  observed*     « 

§  5.  That  when  the  Judges  of  the  Jury  Court,  preparing  a  csose 
in  the  OateivHouse,  are  satisfied  that  the  wmmnws  and  ikkmcm 
are  sufficiently  explicit  in  point  of  fact,  and  correctly  dedaeed  m 
point  of  law,  and  are  not  otherwise  defective^  and  tbat  no 
disdoaure  of  fact  is  necessary  for  the  dnepr^miatiaB  ol  the 
and  if  the  parties  agree  to  hold  the  snmmoiis  aiMl  defastfaa  aa 
taining  their  full  and  final  statement  of  foots  and  pleaa  in  kw,  be 
shall  forthwith  pronounce  an  bterhicutor,  ordering  the  Ckdkof  the 
Jury  Court  to  insert  the  cause  in  a  roll,  to  be  called  AtJunf  Oomt 
PrqMMraium  RaUf  in  order  that  the  further  piooeediiigs  in  the 
may  take  place  before  the  Lord  Chief  CommiaaioMr,  or 
Judge  or  Judges  of  the  Jury  Court. 

§  6.  That  if  condescendences  and  answers,  or  nratnal  conde- 
scendences and  answers,  appear  to  be  necessary,  the  jamor  Judge 
preparing  the  cause  shall  order  the  same,  and  the  reriaal  tbeicaf> 
accompanied  with  notes  of  pleas  in  kw,  and,  aa  soon  aa  they  we 
lodged,  shall  pronounce  an  interlocutor,  directing  the  CIcik  of  the 
Jury  Court  to  insert  the  cause  in  the  Jury  Court  preparation  roll, 
in  order  that  the  fiarther  proceediugs  in  preparing  the  cause  naay 
take  place  before  the  Lord  Chief  Commissioner,  or  other  Judge  or 
Judges  of  the  Jury  Court. 

§  7.  That  in  proceeding  in  the  preparation  of  cauaea,  pkoed  ia 
the  Jury  Court  preparation  it>ll,  the  act  of  6.  Geo.  IV.  cafk  12i\ 
and  all  regnktions  applicable  to  completing  the  record,  contained 
in  the  act  of  sederunt  for  tiie  OuterwHouse  of  the  Court  of  Seeam 
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9MA  Iht  Wl-Chattkhm,  dwil  Im  itrictlir  obMired  ;  and  the  record, 
whmt  ■djnetedi  shall  be  sniheiitiettted  by  the  J«dge  er  Judgea  of 
the  Jntf  Ooatii  who  pret^arad  the  eame* 

4^  IliBlitahid]  beeonpeienttoiiiejiiiiior  JndgeeoftheJiary 
Cotiit)  in  the  prepeiatimi  of  ca«iei|  when  any  qoeetion  of  bw  or 
TeleTBncy  occotb  in  the  course  of  pret«ring  a  oanse,  to  order  it  to 
be  ttanefttved  to  the  Jary  Court  Pni»atatiaii-RoH,  to  be  proceed- 
M  in  aeeotdhig  to  the  ptoTinoiM  of  the  act  of  Farliaae&t  of  6. 
Geo^  IV.  OKf.  liXk 

§  0;  That  #hen»  in  jmrsnance  of  the  said  act  of  Ptefiament, 
iMnea  ehaH  be  delitwed  by  the  parties  to  the  derfc  of  the  Jwy ' 
Coarty  or  when  the  Jary  Coart,  apen  the  fidhire  of  aadi  delivery, 
ifaall  direct  isBiies  to  be  iiamedy-  the  caaae  ehaH  be  continiied  on 
the  Jfcry  Coart  PMparation«>Roll,  tohe  proceeded  in  before  the  Lord 
Chief  Commissioner,  or  other  Judge  or  Judges  of  the  Jury  Court.. 

$  10.  Iktt  when  issues  are  finally  adjusted,  they  shaU  be  en- 
grossed on  pardunent  or  paper,  read  in  court  by  the  devk,  dated 
mi  sigMd  by  the  Judge,  snd  lo^ed  forthwith  in  the  Jury  Court 
OAMi  in  ihe  Register  House,  where  the  respecltve  parties  shall 
he  eathled  to  a  copy  for  trisi^  accorduig  to  the  provisioiis  of  the 
ii«l  ol  FttUattent  of  the  6.  Geo.  IV.  cap.  120. 

§  ll.  That  the  party  who  is  ordered  by  the  Jury  Court  to  cod«* 
deseeadf  shaD  be  held  to  be  pursuer,  mdess  otherwise  ordered  by 
die  siiid  Court« 

§  12.  That  when  both  parties  ar6  ordered  by  the  Jury  Court 
to  6endeaeeiid,  that  CcNirt  shall  decide  which  party  shall  stand  as 
puisaor  at  the  ttiaL 

§  1S«  That  in  cases  r«iidtted  to  the  Jury  Court  by  the  Court 
of  SessioB,  in  whidi  the  Court  of  Session  has  ordered  bodi  psrties 
to  condescend^  but  has  Aot  determined  which  party  shall  be  pur- 
suer, Ihe  Jury  Court  shall  detomnne  which  party  shaU  stsnd  as 
puraatt  at  the  triaL 

§  14i  That  it  shall  be  competent  any  time  before  the  day  of 
trying  iSbe  eause,  whMi  a  question  arises  as  to  which  party  shall 
atand  as  ptimuer  at  the  trial,  for  the  Jury  Court  to  decide  which 
party  shall  stand  as  pursaer  at  the  triaL 

§  15.  That  when  causes  are  set  down  for  trial  during  the  ass- 
sion,  the  Jury  Court,  or  the  inditidual  Judges  thereof,  shall  sit  on 
Mondays  and  Wc^ei^day*  to  try  such  cause*. 

in 
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§  16.  That  the  Jniy  Court,  or  the  indiridaal  Jndgw  ihm^ 
fthdl  sit  for  a  fortnight  at  the  oondadon  of  each  mmikm,  or  aoeh 
part  thereof  as  shall  be  necessary,  to  try  the  caaaes  tiieii  eet  down 
for  trial ;  and  for  ten  days  at  the  commencemcat  of  ewery  Cbist- 
mas  recess,  or  such  part  thereof  aa  shall  be  neoesssiy*  to  try  the 
causes  then  set  down  for  triaL 

§  17.  That  ar^^tilar  roll  shall  he  made  up  for  eadi  day  of  tiiaL 
during  the  session^  aud  for  the  sittings  after  the  two  sfaniwrn^  aad 
also  for  the  sittings  in  the  Christmas  reoessy  of  all  cauacs  in  wlack 
notice  of  trial  has  been  giv^en,  and  of  causes  aet  down  for  trial  Vj 
consent  of  parties,  and  leave  of  the  court ;  and  the  camea  so  set 
down  for  trial  shall  be  tried  in  the  order  in  which  they  stand  flU 
the  said  roll,  unless  it  shall  be  made  to  appear  to  the  court  Ait 
there  is  good  reason  for  altering  the  place  of  the  canse  m  ^bt  rsl, 
or  for  postponing  the  trial. 

N.  B«— These  two  last  sections  were  thus  anwdad  bj  m^ 
plementary  act  of  sederunt,  24th  December  I825w 

§  18.  Tliat  as  soon  aa  issues  are  finally  placed  in  the  Juy  Cemt 
Office,  in  the  Register-House,  it  shall  be  competent  to  the  puaaer 
to  give  notice  of  trial ;  and  if  the  pursuer  ooiits  to  giv«  notice  sf 
trial  for  ten  days,  from  the  time  of  depositing  the  engmased  mm 
in  the  Register  Office,  or  after  giring  notice,  countennands  the 
same,  and  does  not  renew  his  notice  within  ten  d^a  after  tmtk 
countermand,  it  shall  thereafter  be  competent  to  the  cMsoder  to 
give  notice  of  trial  to  the  pursuer. 

§  19.  That  to  entitlea  party  togo  to  trial,  he  muat  give  fiftaan 
days*  previous  notice,  if  the  trial  is  to  proceed  in  ££nh«t|^ 
twenty  days'  notice  if  the  trial  is  to  be  on  the  Circnit,  by 
of  notice  on  the  agent  of  the  opposite  party,  and  by  lodging  a  copy 
thereof  in  the  Jury  Court  Office,  in  the  Register^Hoose. 

§  20.  That  when  a  party  shall  intend  not  to  proceed  to  trini 
pursuant  to  notice,  he  shall  serve  a  countermand  thereof  upon  Hm 
opposite  party ;  and  the  party  served  with  the  countermaad 
be  entitled  to  the  expenses  between  the  notice  and 
unless  the  same  shall  afterwards  be  us^ul  at  the  trial ;  and 
cause  is  abandoned  before  trial,  such  expenses  shall  be  attowttd  if 
they  appear  to  the  court  to  be  just. 

§  21.  That  when  a  party  gives  notice  that  he  b  to  try  the  iaaue 
in  Edinburgh,  the  other  party,  if  he  means  to  have  the  pbioe  of 
trial  changed  to  the  Circuit,  must  make  a  motion  in  court  dnnne 
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Mtmon  for  that  pvrpoae ;  and,  to  entitle  him  to  do  so,  he  mutt, 
within  fonr  days  from  the  receipt  of  nouoe  of  trial,  cause  a  notice 
to  he  served  upon  the  other  party  or  agent,  signifying  that  he  in- 
tends to  make  such  motion  on  the  following  day,  or  as  soon  after 
as  counsel  can  he  heard.  ^That  when  notice  of  trial  is  given  for  the 
Circuit,  and  the  other  party  means  to  move  it  to  Edinhuigh,  or  to 
any  other  Circuit  town,  such  notice  aa  that  above  specified  must- 
be  given. 

§  22.  That  in  any  cause  of  magnitude  or  difficulty,  it  shall  be 
competent  to  either  party  (when  such  cause  is  to  be  tried  in  Edin- 
burgh) to  move  the  court  to  order  it  to  be  tried  before  not  less 
than  three  Judges ;  and  notice  of  such  motion  must  be  given  to 
the  opposite  party,  and  lodged  in  the  Jury  Court  Office,  in  the 
Register-House,  within  six  days  after  giving  notice  of  trial,  when 
it  is  the  application  of  the  party  giving  notice  of  trial ;  and  within 
six  days  after  receiving  notice  of  trial,  when  it  is  the  application  of 
the  party  receiving  notice  of  trial :  and  such  motion  shall  not  be 
heard  in  court  till  it  has  been  lodged  in  the  office  four  days. 

§  23.  That  when  either  party  shall  intend  to  have  a  special  jury, 
be  shall  give  forty-eight  hours'  notice  to  the  agent  of  the  other 
party ;  without  which,  the  party  requiring  the  special  jury  shall 
not  be  entitled  to  tbe  same. 

§  24.  That  the  Clerk  of  the  Jury  Court,  as  somi  as  a  special 
jury  is  ordered,  shaU  transmit  the  rule  of  court  to  the  sherifb  or  ste- 
wards depute,  their  substitutes  or  officers  in  the  districts  from  which 
the  spedal  jmry  is  to  come,  requiring  them,  forthwith,  to  return  to 
the  office  of  the  Jury  Court  the  names  of  thirty-six  persons  quali- 
fied to  be  special  jurymen. 

§  25.  That  the  Clerk  of  the  Jury  Court,  as  soon  as  he  shall  have 
received  the  reUum  of  the  thirty-six  names,  out  of  which  twenty 
special  jurors  are  to  be  selected,  shall  give  forty-eight  hours'  notice 
to  the  parties*  agents  to  attend  at  the  office  of  the  Jury  Court* 
at  a  time  to  be  spedfied,  to  reduce  the  jury ;  and  that  this  shall  be 
done  in  the  presence  of  a  principal  derk  of  the  Jury  Court ;  and 
after  the  jury  is  thus  reduced  to  twenty,  the  clerk  shall,  in  presence 
of  the  parties,  put  the  name  of  each  county,  from  which  the  jury  ia 
returned,  in  the  ballotting  box,  rolled  up ;  and  shall  draw  from  thence 
the  names  of  the  said  counties,  one  at  a  time ;  and  the  reduced 
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Usl  of  ipecild  juron  than  be  called  at  ^  trill  in  tftt  «der  ^ 
the  cefontiee  are  diBtm  fi:t>m  the  box. 

§  26.  niat  when  dther  paitjr  ihaa  intend  dtft  m  view  dbl  k 
had  of  the  honaee,  lands,  or  plaeea  hi  qneatioa^  Ae  portf,  orUi 
agent  leqniimg  the  same,  attendmg  to  the  proviaioBB  off  Ife  29lh 
aection  of  the  act  55.  Geo.  111.  cap.  4%  and  the  SMiaeeiNn  oT 
the  act  59.  Geo.  UI.  cap.  S5,  shall  give  notaoe  to  tlie  agoaef  the 
other  party  of  the  intended  appHcation,  ^riudi  moat  be  aaii  at 
least  six  days  prerions  to  the  day  of  triaL 

§  27.  That  nntil  the  jury  k  impenneOed  and  swen  to  try  s 
eaose,  it  dudl  be  competent  to  apply  to  put  off  the  trial»  «b 
of  the  nnavoidable  absence  or  sidcnees  of  a  material 
for  other  sofficient  canse,  supported  by  oath  or  idBdatil,  t»  the 
istisftction  of  die  eonrt,  and  upon  payment  cf  aadi  i  iprnas  m 
shall  hare  been  incurred  by  the  opposite  party  in  ooBaeyieuoe  «f 
the  delay  of  the  triaL  But  if  the  inabOity  of  a  matarial  rntaeaB  to 
attend  at  a  trial,  or  any  other  canse  far  putting  it  v/E,  l^i^^p-^ 
known  to  the  party  during  the  session,  the  motiott  to  pot  off  dK 
trial  must  be  made  in  die  session,  upon  notice  to  tlie  &ppmi» 
party;  and  such  motion  must  be  supported  by  oath  or  aftdacrit: 
and  it  shall  not  be  competent  to  make  any  such  s|iplk»tiop»  esM|it 
during  the  session  or  sittings,  or  on  the  droodt,  unleaa  leufo  to 
make  sudh  motion  is  first  granted  on  special  appfication  to  ^ 
Judge  befinre  whom  it  is  proposed  to  mtdce  the  motidsL 

$  28.  That  when  it  shall  be  made  out  upon  oath  lu  the 
fiietton  of  die  Jury  Court,  diat  a  witneos  rerides  beyond  die 
of  die  process  of  the  court,  and  is  not  fikdy  to  oome  widm  iai 
authority  before  die  day  of  trial,  or  cannot  attend  on  nccout  of 
age,  or  permanent  in&mity,  or  is  obligted  to  go  into  foerijga  pasti, 
or  shall  be  abroad,  and  not  Kkely  to  return  before  ifce  day  of  ftisl ; 
it  sbaB  be  competent  to  examine  such  witness  by  i  ■■■■iiriwi^ 
on  interrogatories  to  be  settled  in  the  Jury  Court  Qffce,  by  utsS 
in  presence  of  one  of  the  principal  clerks,  who  shall  grve  dne  nD^* 
doe  to  the  agents  for  the  parties  to  attend  for  that  paipoae :  and 
it  b^g  established  at  the  trial,  to  the  satisfoction  of  die 
by  affidavit,  or  by  oath  in  open  court,  that  such 
attend,  owing  to  one  or  other  of  the  cauaea  aforesaid,  it  shall  bo 
competent  to  read  to  the  jury  the  eridenea  so  takmn  subvert  to 
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all  JQsl  lepJ  objec^iui  (q  ita  adminibiiity.  -And  in  aU  caaes  when 
a  commission  is  granted  upon  the  application  of  one  party,  for  exa- 
mining witnesses  as  aforesaid,  it*  shall  be  competent  to  the  other 
party  to  have  a  joint  commission,  or  to  propose  cross  interroga- 
tories to  sQch  witnesses!  to  be  settfed  as  aforesaid ;  and  in  addi- 
tion to  the  interrogatories  so  settled,  it  shall  be  competent  to  the 
Commissioaier  to  pat  soch  additional  questions  to  the  witnesses  as 
may  appear  to  him  to  be  necessary,  taking  caie  to  mark  the  ques- 
tions so  put  as  put  by  him.  That  when  one  party  obtains  a^m- 
mission  to  eacamine  witnesses,  and  does  not  use  the  eyidence  ob- 
tained under  ik»  commission,  that  the  party  not  ^>plying  for  the 
commission  may  use  the  evidence  g^ven  under  it  at  the  trial,  pro- 
vided he  pays  his  share  of  the  expense  of  the  commission,  and 
provided  he  satisfies  the  court,  at  ^e  trial,  that  he  could  not  bring 
tbe  witness  or  witnesses  whose  evidence  he  proposes  to  read.  The 
depositions  taken  on  commission  shall  be  cancelled  and  destroyed, 
or  rendered  iUegiUe,  if  the  witnesses  so  examined  shall  aUterwards 
ho  brought  forward  at  die  trial. 

§  89*  Tliat  all  plans,  maps,  models,  or  other  such  prodactions 
proposed  to  be  used  at  a  trial,  must  be  lodged  eig^t  days  befoi0 
the  trial*  if  the  trial  is  to  bo  in  Edinborgh,  with  the  derk  of  the 
Jury  Court,  at  tbe  offiee  in  the  Register-Hoiise ;  and  if  the  trial 
40  on  the  circuit,  either  with  the  clerk  of  the  Jury  Court,  or  widn 
the  Sheriffolerk  of  the  county  eight  days  before  the  trial  is  to  taha 
plttee ;  and  that  no  other  productions  shall  be  allowed  to  be  used 
at  the  trial,  unless  by  permission  of  the  court,  on  its  being  made 
out  on  oath  to  the  satisfoction  of  the  court,  duit  such  productioBB 
could  not  bo  lodged  in  time. 

§  SO.  That  no  written  evidence  shall  be  used  at  the  trial  which 
wua  not  lodged  in  process  before  completing  the  record,  imless  it 
ehall  have  beoi  discovered  since  the  c<Mnpleti(m  of  the  reoorcl. 
That  written  evidence  so  discovered  shall  be  allowed  to  be  used 
at  the  trial,  provided  it  has  been  lodged  in  the  Jury  Court  Offio^, 
in  the  R^^ister-Houae,  immediately  aiier  its  discovery,  and  made 
out  to  the  satis&ction  ci  the  court,  at  the  trial,  to  have  been  dia- 
covered  since  completing  the  record,  and  lodged  as  aforesaid. 

§  81.  That  when  the  parties  are  di^osed  to  make  ndmiseions 
in  regard- to  matters  of  fact,  and  to  adnut  tbe  audientidity  of  im- 
probative  writings,  a  note  of  the  admissions  is  to  be  taken  down 
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in  writiiig  by  the  cleriL,  and  ngned  by  the  party,  oonuel,  or  *> 
gent ;  and  all  admiasions,  so  made  and  aathentMatad^  may  be  nai 
in  evidence  at  the  trial. 

§  32.  That  in  caae  it  ehall  be  deemed  aeoenary  by  eitber  of 
the  parttes,  that  the  original  of  any  registered  iustiiimeiit  diovkf  be 
lodged  in  process,  it  shall  be  competent  for  the  party,  bcfse  the 
record  is  closed  and  authenticated,  to  apply  either  to  the  DbiMn 
of  the  comt  to  which  the  cause  belongs,  or  to  the  Jury  CoHt, 
for  a  warrant  to  anthorise  and  <&iect  the  Loid  Cleric- Register 
and  his  deputies,  or  the  keeper  of  any  other  register,  in  whaet 
custody  the  instrument  is  preserred,  to  defiTer  up  the  sane  to  thi 
derk  of  the  process,  or  the  derk  of  the  Jury  Court,  m  oider  lis 
be  produced  at  the  trial,  upon  delivery  of  the  wwnat  and  a 
per  receipt  and  obligation  for  re-detivery  after  the  trial ;  and 
▼ided  such  application  has  been  intimated  to  the  appaakm  parly, 
and  also  to  the  Lord  Clerk-Register  and  hk  deputies^  er  the 
keeper  of  such  oUier  raster,  two  days  before  such 
is  made,  it  shall  be  competent  to  the  court,  if  they  sfaaB 
to  grant  such  warrant,  in  such  terms,  and  under  such 
and  qualifications,  as  may  seem  necessary. 

§  33.  Tliat  henceforth  it  shall  be  competent,  in  ail 
Jury  Court,  when  witnesses  are  subjected  to  cross 
for  the  counsel  to  examine  such  witnesses  as  to  aD 
between  the  parties,  and  then  under  trial ;  and  to 
cross-examination,  the  credit  due  to  the  witneBses,  byinquiriBig 
into,  and  putting  questions  as  to  all  the  facta  and  dicmilaiices 
in  the  case  on  which  their  memory  is  founded ;  and  it  shall  not 
be  an  objection,  that  the  questions,  put  on  such 
not  cross  to  those  put  on  the  original  examioatioi^ 

§  34.  That  before  a  trial  is  allowed  to  proceed  in 
a  party,  the  court  must  be  satisfied  that  due  notice  of  trial 
been  served  upon  him,  or  on  his  known  agent,  or  his  agent  in 
the  former  proceedings  of  the  cause. 

§  35.  That  when  a  new  trial  is  to  be  applied  for  in  the  Jury 
Court,  the  party  at  whose  instance  such  applicaUon  is  to  be  inada^ 
must  move  within  20  days  next  after  the  trial  has  been  had,  Ibr 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial.  And 
in  case  there  shall  not  be  20  days  of  the  session  then  to  ran,  the 
fipplication  for  a  new  trial  must  be  made  within  six  days  afier  the 
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commeiiceinent  of  the  next  session.  Provided  always,  that  ii| 
the  case  of  causes  tried  daring  the  Christmas  recess,  and  that  20 
days  shall  not  have  elapsed  after  the  date  of  the  verdict,  the  ap- 
plication may  be  made  at  any  time  within  20  days  after  the  said 
date. 

§  36.  That  if  no  motion  is  made  in  the  Jury  Court  within  the 
time  aUowed  to  move  for  a  new  trial,  judgment  may  be  entered 
on  the  verdict,  and  for  expenses. 

§  37.  That  in  case  a  new  trial  shall  be  refused,  the  party  in 
whose  fJGLVour  the  verdict  was  found  may  immediately  apply  to 
the  Jury  Court  to  enter  up  judgment  on  the  verdict,  and  for  ex- 
penses, or  for  a  remit  to  the  Court  of  Session  to  apply  the  verdict, 
«nd  to  dec^n. 

§  38.  That  all  the  regulations  as  to  the  notices  of  trial,  as  to 
abandonment  of  the  suit,  as  to  not  proceeding  to  trial,  and  as  to  not 
appearing  and  proceeding  with  evidence  at  the  trial,  and  all  other 
matters  and  things  herein  provided  for  regulating  the  conduct  of 
parties  as  to  trials,  shaU  be  the  same  in  the  case  of  a  new  trial, 
38  in  the  case  of  an  original  trial. 

§  39.  That  if  the  court  shall  award  expenses,  two  accoimts  shall 
be  lodged  and  remitted  to  the  Auditor  to  be  taxed  ;  the  one  con- 
taining an  account  of  the  expenses  incurred  in  the  Court  of  Ses- 
sion, Court  of  Admiralty,  or  inferior  court,  and  the  other  the  ex- 
penses incurred  in  the  Jury  Court. 

§  40.  That  when  a  party  who  is  found  entitled  to  expenses, 
shall  state  a  claim  for  the  reasonable  expenses  of  bringing  neces- 
sary witnesses  to  the  place  of  trial,  whom,  in  consequence  of  circum- 
stances occurring  at  the  trial,  the  occurrence  of  which  could  not  be 
relied  on  by  such  party,  it  has  become  unnecessary  to  examine, 
the  Auditor  of  accounts  shall  separately  report  on  such  claim, 
taking  every  aid  in  forming  his  report,  from  inspection  of  the  notes 
taken  by  the  agents  of  the  evidence  expected  from  such  witnesses, 
and  from  the  information  of  the  clerk  who  officiated  at  the 
trial. 

§  41.  That  if  no  objection  shall  be  stated  by  either  party  to  the 
account  as  taxed  by  the  Auditor,  or  if  such  objections  shall  have 
been  made  and  repelled,  the  Auditor's  report  shall  be  approved  of, 
and  judgment  be  entered  upon  the  verdict.  And  the  party  in 
whose  favour  the  verdict  has  been  fotmd  shall  obtain  a  copy.pf 
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iIm  vierdictaiMljiidgiiMiity  m  m  twwuil  far  ikm  legii  dSSigmm  m^ 
•xectttioii. 

§  48.  That  if  the  cauae  thdl  1»e  remitted  to  Ae  Caurt  mi  Sh- 
Mn,  or  Adminky,  for  the  puipoie  of  opplyiag  ^wfie^  h  tUk 
not  be  competent  to  apply  for  the  expenses  incurred  ia  ^  Jwrj 
Coort,  until  after  a  final  interloentor  in  the  aaid  Cont  «C  SewoB 
er  Admiralty.  Bnt  immediately  after  ife  and  iBteriaottv  ha- 
comes  finals  the  said  party  may  apply  to  4e  Jury  Coot  %m  «k> 
penses,  in  manner  aforesaid. 

§  43.  That  it  shall  not  be  competent  to  procaed  ha  any  hil  sf 
exceptions  preferred  at  the  trial,  unless  it  is  pnesstad 
days  next  socceeding  the  trial  at  which  it  is  pvefencd; 
forred  on  a  motion  for  a  new  trial,  it  must  be  pieaiaatBd  within  80 
days  after  the  decision  of  the  court  on  sack 
either  case  there  is  leare  given  hf  the  court  to 
|iod  for  presenting  the  same. 

§  44.  That  during  iho  sessions  all  motiona  in  ike 
bosineBs  of  the  Jnry  Conrt  shall  proceed  as  heivtolbre 
Lord  Chief  Commissioner,  or  other  Jnd^  or  Judges  ef  the  Jwy 
Court, 

§  45«  That  in  cases  where  the  law  reqoires  Ae  stii  miianr  ft  ef 
more  than  one  Judge,  such  attendance  shall  be  regvlated  by 
cial  appointment. 

§  46.  That  the  ndes  as  to  borrowing  and  retamn^ 
shaH  take  place  in  the  Jury  Court  as  in  the  Covt  of  gesnion;  and 
in  all  cases,  the  process  or  productions  borrowed  wnati  be  ddfrfw- 
ed  back  to  the  Jury  Court  Office,  in  the  Register-Hoase,  two 
days  before  the  trial  of  the  cause,  if  in  £<finburgh,  and  ten  dap 
before  the  trial  of  the  cause,  if  on  the  dreutt 

I  47.  That  if  it  shall  be  made  to  appear  to  the  Jvy  Covt| 
a  party  has  abandoned  his  suit,  or  if  the  pursuer,  or  the  parly 
pointed  to  stand  as  pursuer  before  the  Jury  Courts  ihafl  not 
ceed  to  trial  within  twehre  months  after  issues  have  been  fiaaBy 
prepared ;  or  if,  after  having  given  or  received  notice  of  trial» 
pursuer  does  not  appear  at  the  trial,  and  proceed  with  baa 
denoe,  unless  reasonable  cause  for  such  dday,  or  for  hiB 
to  iq>pear,  is  shown  to  the  sati^ketion  of  the  Jury  Coait,  it 
be  competent  to  ^ply  to  the  Jury  Court,  to  renut  the  csao 
tp  the  court  tnim  whence  it  came,  and  that  sudi  court  dmB  hofc) 
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the  piffiy  9»  amfem^  and  iNroeeed  thmdn  m  in  othir  49Maa  ia 
which  parties  are  held  as  confiesaed. 

§  48.  That  when  partiea,  in  any  stage  of  the  proeeedinp  iB  the  ^ 
Jttiy  Conrty  shall  amicably  settle  their  causey  or  when  they  ahali 
submit  the  same  to  arbitintu>n»  the  proGeas  and  productioH^  in 
soch  cases,  shall  he  sent  back  to  the  eovt  wUch  remitted  thecase 
to  the  Jury  Covrt,  npon  a  written  intimation  of  such  andeable  ad- 
justment or  submission,  signed  by  the  agents  of  both  parties,  being 
lodged  in  the  Jury  Court  Office,  in  the  Register-House, 

§  49.  That  in  aU  cases  in  which  a  party  shall  die,  or  beeome 
bankrupt,  and  be  sequestrated,  after  a  cause  is  transmitted  to  the 
Jury  Court,  it  is  hereby  enacted  and  declared.  That  it  shall  be 
competent  to  the  Jury  Comrt,  on  a  motion  made  upon  regular 
notice^  to  allow  Ins  heir,  or  other  representatiTes,  in  case  of  deaths 
or  the  trustee  iq|K>n  the  estate,  in  ease  pf  bankrupt^,  to  sisi  hSm^ 
her,  orthemselYes,asapanyor  parties  to  the  cause,  hnd  to  af^^eav 
anA  haTe  the  issue  or  issues  setded  or  tried.  And  that,  in  cases 
of  sequealratiQiis  of  one  of  the  partiea,  after  a  remit  to  the  Jury 
Court,  it  shall  be  competent  to  die  said  court,  on  the  motion  of 
the  other  party,  to  order  intimation  of  the  process  to  be  made  to 
the  trustee  or  interim  ftetor,  as  the  oaae  may  be,  and  to  allow  the 
party,  to  whom  intinwlion  is  so  gtTon,  to  make  ^peaiinoe  in  the 
process  within  such  time  as  the  oomrt  shall  direct,  and  to  slate 
whether  he  means  to  sist  himself  as,  a  party  in  such  process,  or  to 
craTe  time  to  consider  dhs  propriety  of  so  doing ;  and  that  the  pro- 
ceeding, in  eonsequence  of  such  party  being  sieted  as  aforesaid, 
shall  be  as  valid  and  effi^ctual,  to  all  intents  and  purposes,  as  if  the 
party  had  been  sisted  by  the  authority  of  the  court  by  which  the 
cause  was  transmitted  to  the  Jury  Court ;  and  when  the  interim 
Ihotor  or  trustee  shall  not  sist  himself,  and  also  in  case  of  the  death 
ef  a  defender,  when  Jus  heir  or  representative  does  not  sist  himself 
it  shall  be  competent  for  the  Jury  Court  to  remit  the  same  to  the 
Cemt  of  Session,  or  Court  of  Admiralty,  f<v  the  purpose  of  being 
transferred  against  the  representatives  of  sudi  defender,  or  of  other- 
wise disposing  of  the  causes  aoeording  to  law«  And  it  is  here- 
by declared,  That  no  cause  shall  fell  asleep  while  in  the  Jury  Court, 
though  no  step  shall  have  been  taken  therein  within  a  year  and 
day* 

§  60.  That  all  notices  given  by  parties  to  each  other  in  Jury 
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Covrt  cawesi  mmt  be  in  writuBg ;  must  specify  the  day  on  wladt 
the  motion  is  to  be  made  in  court,  and  most  be  intimated  to  tht 
other  party  and  lodged  in  the  Jury  Court  Office,  in  the  Register- 
Honse,  forty-eight  honrs  before  the  motion  can  be  made,  luiJesi 
the  time  is  otherwise  provided  by  this  act  of  sedemnt ;  and  the  time 
of  lodging  and  intimating  nnist  be  marked  on  the  back  of  the  copy 
of  the  notice  lodged  in  the  Jury  Court  Office  in  the  Register-Hoaae, 
and  copies  of  all  the  affidavits  relative  thereto  shall  be  lodged  st 
the  Jury  C<Airt  Office,  in  the  Register-House,  on  the  same  day  on 
which  they  are  served  upon  the  party  or  his  agent,  otherwiae  the 
party  giving  the  notice  shall  not  be  entitled  to  avail  himself 
thereof. 

§  51.  That  all  motions  must  be  made  during  the  seaaaoa ;  and 
no  motion  will  be  heard,  during  the  sittiDga  or  vacmtiooi,  excepi 
such  as  xelate  to  any  trial  that  is  to  proceed  before  the  ii 
iucceeding  session.  And  such  motion  can  only  be  made  by 
mission  of  the  court,  or  one  of  the  Judges,  on  its  being  siiowB» 
that,  from  some  adequate  cause,  it  could  not  be  made  dniiag  ^ 
session. 

§  52.  That  in  all  cases  in  which  any  number  of  days'  notice  is 
irequired  to  be  given  for  business  to  be  done  in  th6  Jury  Cooit,  the 
days  are  to  be  computed  by  excluding  the  day  on  whidi  the  no- 
tice is  given,  and  including  the  day  on  which  the  bosiness  is  to  ha 
done. 

§  53.  That  from  and  after  the  11th  day  of  November  1825^  im 
every  case  sent  to  die  Jury  Court,  the  process,  with  a&  the  pirodoo- 
tions  and  proceedings  in  the  clerk's  hands,  and  die  leempta  Ibr 
aiich  parts  thereof  as  may  be  borrowed,  shall  be  held  and  taken 
from  the  date  of  the  interiocutor  of  reinit  to  be  snhgect  to  the  er> 
der,  and  to  be  under  the  direction  and  authoiity  of  the  Jury  Coiiit» 
and  shall  be  forthwith  transmitted  to  the  Jury  Court  Office  hy  dbe 
Clerk  of  Session,  or  Admiralty,  as  the  case  may  be. 

§  54.  That  in  all  cases  in  which  the  setting  aaide  the  vei^ds, 
and  grantiog  new  trials,  remains  with  the  Court  of  Sesuon,  dbara 
shall  be  twenty  days  allowed  from  the  date  of  the  v»dici,  to  apply 
for  a  new  trial,  before  judgment  in  the  cause  b  pronounced  by  tbe 
Division ;  and  in  case  the  verdict  shall  bear  date  during  the  vaca- 
tion or  recess  of  the  Court  of  Session,  or  that  there  shall  not  bo 
twenty  days  of  the  session  then  to  run,  the  application  for  a  new 
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trial  must  be  made  within  six  days  after  such  yacation  or  recess : 
Provided  always,  tbat  in  case  of  any  cause  being  tried  in  the 
Christmas  recess,  and  that  twenty  days  shaU  not  have  elapsed 
after  the  date  of  the  verdict,  the  application  maybe  made  at  any 
time  within  twenty  days  after  said  date. 

§  55.  That  previous  to  hearing  of  counsel  against  and  for  the 

.    granting  a  new  trial,  in  the  Court  of  Session,  a  report  in  writing  of 

what  passed  at  the  trial  must  be  delivered  to  the  Division  in 

which  the  application  for  the  new  trial  is  to  be  heard,  signed  by 

the  Judge  who  presided  at  the  trial. 

§  56.  That  when  issues  are  settled  in  the  Court  of  Session,  the 
party  who  is  ordered  to  condescend  shall  be  held  to  be  the  puN 
Buer  at  the  trial,  unless  otherwise  ordered  by  the  court ;  and  when 
both  parties  have  been  ordered  to  iSondescend,  the  court  shaU 
detennine  which  party  shall  be  the  pursuer. 

§  57.  That  issues  prepared  in  the  Court  of  Session  shall  be  sent 
with  the  process  and  productions  to  the  Jury  Court  Office,  in 
the  Register-House,  and  that  the  regulations  for  notice  of  trial  and 
other  proceedings  therein  shall  be  the  same  as  if  the  issues  had 
been  prepared  in  the  Jury  Court. 

§  58.  That  in  order  to  the  levying  expenses  awarded  by  the 
Jury  Court,  in  cases  other  than  those  wherein  by  virtue  of  the  act 
of  Parliament  of  59th  Geo.  III.  cap.  5.  sect.  19.  execution  is 
competent  on  the  judgment  or  deliverance  of  that  court,  the  party 
entitled  to  such  expenses  shall,  and  may  apply  by  bill  to  the  Liord 
Ordinary  on  the  Bills  for  the  time  ;  who,  on  production  to  him  of 
the  sentence  awarding  the  same,  or  an  extract  thereof,  certified  by 
the  signature  of  one  of  the  clerks  of  the  Jury  Court,  is  hereby  au- 
thorised and  directed  to  grant  a  warrant,  in  common  form,  for  all 
manner  of  diligence  and  execution  to  enforce  payment  of  the  ex« 
penses  awardecL 

§  59.  That  when  the  Divisions  x>f  the  Court  of  Session,  or 
Lords  Ordinary,  or  Judge  of  the  High  Court  of  Admiralty,  do, 
as  heretofore,  grant  commissions  for  the  examination  of  witnesses 
to  be  kept  in  retentis,  the  depositions  so  taken  shall  be  cancelled 
■and  destroyed,  or  rendered  illegible,  if  the  witnesses  to  be  exa* 
mined  shall,  afterwards,  be  brought  forward  at  the  trial ;  and  such 
depositions  shall  not  be  used  in  evidence  in  the  Jury  Court,  un^ 
less  it  is  established  at  the  trial,  on  oath,  to  the  satisfieu^ion  of  the 
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lft>'inOTtinii»d  coarly  tbat  4iie  inqpiiiy  htm  been  vaadm  after  watk 
witniw ;  and  tbit  the  witnoM  cannol  be  found  wirhin  finnlaii  j,  m 
m  dimbled  by  pflnnaneot  infimlkyfitoio  attending  the  triaL 

§60.  That  wben  any  diffionUyahaU^Nxaur,  under  ika  new  loini 
of  process,  to  one  oi  the  junior  Judges  sitting  akme^  be  dbat  la- 
port  the  same  orally  to  the  Lord  Chief  Commisaioner,  whoshril,  if 
neoassary,  request  the  Lord  Ptasident  to  aaaonble  a  ^gaanm  sf 
the  eonrt»  to  a»ake  an  ad  of  aedarant  to  regnkte  anch 
future*  Andy  in  like  nunnery  if  any  difficulty  ahafi  oocur, 
the  new  form  of  prooessy  to  the  Jury  Courts  the  Lord  Clttef  Onb- 
nifsionsr  abaU  report  tbeastte  to  the  Lord  Plreaideat»  wba  abaB 
avaembk  a  quorum  of  the  oourt  to  make  an  act  of  aadaiunt  t» 
lagulate  such  cases  in  future. 

§61,  That  the  act  of  aedenmt  and  rolea  end  luguMomfaribi 
govemment  of  the  Jury  Court>  both  bearing  date  3d  Mf  180^ 
oaa  hef^ynsPiui«w>y  but  without  pxtgndm  to  Am  inwtkiHwms 
in  use  in  the  Jury  Ourt. 


N0.XLIII. 


rnACTicAL  vonM$  iv  tbue  jury  coimT. 


1. — Notice /or  order  to  lodge  condescemdemeei  or 

In  the  Jury  Court. 

A.B.^ Pursuer. 

C.  D.  -^-^ —  Defender. 
Take  notice,  The        instant,  the  pursuer  wiU  move  the  Comt 
to  order  the  defender  to  lodge  (condescendence  or  aaswwsy  as 
the  case  may  be,)  within  days.    Dated  this  dsj  of 

18 

Signed,        E.  F.  Agent  fbr^  Pnxiucr. 
To  G.  H.,  Agent  fori 
the  Defender.       J 

3. — iVMbe  of  a  motion  to  get  a  ease  remitted  back  io  tke  Cmfai§f 

Seetion* 

A.  B. Pursuer, 

and 
C.  D.  — —  Defender. 
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Take  iiotiM,  Thil  on  thcr  day  ef  tt«sl,  A*  B. 

%ht  jnomer  will  more  ibe  Coitrlfbr  m  nde  !•  Bhew  came  wliy 
this  case  ahcmld  not  be  remitted  back  to  the  Court  of  SenioDi 
in  raped  (Here  stale  the  groondi  on  which  this  remit  is  cm- 
Ted.)    Datisdy  &C. 

^.^Nciice  oftrud. 
A*  B» Pnrsiiffir^ 

attd 

C.  D«  ■■  »■<—■■■  Defender* 
Take  notiee»  That  ibis  oiiise  wiD  be  tried  in  Edbborgb,  ai 
the  neoct  sittfaigs  of  die  Jnry  Court  after  the  termy 

or  at  such  time  as  the  Court  may  appoint :  (or  if  the  trial  is  to 
be  in  the  cireuit  town,)  at  the  next  eircuit  of  the  Jnry  Court, 
to  be  holden  at  in  the  county  of  in  die 

v«otHrt-house  of  the  Court  of  Justiciary  there,  or  in  such  odier 
place  as  shall  be  appointed  by  the  Jury  Court.    Dated,  &c. 

-  Agent  for  die  said  Pursuer. 

To  Mr , 

Agent  for  die  Defender. 

k^-^Cauniermtmd  ofnoHee  qftrioL 
A*  B*  I    "         Pursuer, 

CD Defender. 

I  do  hereby  countermand  die  notice  of  trial  given  you  in  this 
cause*    Datedt  &c. 

— — —  Agent  for  the  Puraier. 


To  Mr       *    ' — ^  Agent  for  ) 
the  said  Defender.         J 

MuMk  fmOcmdUf  if  it  sbonld  be  the  defender's  nodee  ef 
trial 
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PreeepU/br  a  common  jury^  istue  (feoune,  aoeordmg  Id 

ike  farm  used  in  the  qfice. 

5« — NoHcefor  opplyiMgfor  a  ^oeaaljmy. 

In  the  Jury  Court. 

A*  B»  PiBiner. 

C.  D.  Defiaads. 

Take  notice,  That  A.  B.  the  puenier»  or  C.  D.  the  dcfaader, 

(aa  the  caae  may  be,)  will  make  applicatioo»  on  the  day  of 

to  this  Hoooonible  Court,  according  to  the  atatate,  far 

m  BptAl  Jury  in  thia  eanaoy  in  tenas  of  the  mle  and  i  r§MlaliiBi 

oi  aiich  caae  made  and  provided.    Dated,  &c. 

6« — Notice  far  applying  far  a  view. 

In  the  Jury  Court. 

A*  Dm  Ptanaer* 

C.  D.  Defeader. 

Take  notice,  That  A.  6.  the  pursuer,  or  C.  D.  the  deHeadcr, 

(aa  the  case  may  be,)  will  make  application,  on  the  day  of 

to  this  Honourable  Court,  according  to  the  statute, 

lor  a  view  in  thia  cause,  in  terms  of  the  mle  and  regulation  m 

such  caae  made  and  provided.    Dated  this        day  of 


7« — Notice  to  put  off  a  trial  on  account  of  the  ohtemct  of  a 
terial  witness,  or  for  other  necessary  cause. 

In  the  Jury  Court. 

A«  B.  -^-^—  Pursuer. 

and 

C.  D.  ■  ■  ■        Defender. 

Take  notice,  That  this  Honourable  Court  will  be  mofved  oat 

or  so  soon  after  aa  counsel  can  be  heard,  dbaf 

the  trial  of  this  cause  may  be  put  off,  until  aeit,  on 

account  of  the  absence  of  a  material  witness  on  the  pert  of  i3tm 

pursuer  (or  defender,  as  the  case  may  be ;)  and  in  the  mean* 

time,  that  all  liuther  proceedings  be  stayed.     Dated,  &g. 

Yours,  &C. 

Agent  fw  the  Pursuer. 

^  Agent  for  the  Defender. 

To  Mr Pursuer  8  A^nt, 

Or,  Mr Defender  8  Agent,  v 
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,  If  this  cause  is  not  the  absence  cfa  witness,  bnU  some  other 
necessary  cause  for  putting  off' the  irialf  that  cause  must  be  tn- 
serted  specialljf  in  the  notice,  and  also  in  the  (Affidavit  to  support 
^notice,  ^ 

8« — Oath  in  support  thereof. 
In  the  Jury  Court. 
A.  B«  —  Pursuer* 
.  C.  D. Defender. 

Compenred  £.  F.  of  agent  of  the  abo^e-named  d6-> 

fender,  (or  the  agent  of  the  abore-named  pursuer,  as  the  caae 
may  be,)  or  the  abore-named  defender,  (orpursuer^  as  the  case 
may  be)  depones,  That  on  or  about  the  day  of 

instant,  (or  last,)  notice  was  given,  that  this  cause  would  be  tried 
on  the  day  of  instant,  in  the  Jury  Court,  to  be 

holden  at  Edinburgh,  (or  if  the  trial  is  to  be  in  the  circuit  towns,) 
to  be  holden  at  in  the  county  of  in  the  Court 

of  the  Circuit  Court  of  Justiciary  there,  (or  other  place  appoint- 
ed for  the  trial)  ;  and  that  E.  F.  late  of.  Sec,  will  be  a  material 
witness  for  the  said  4efender,  on  the  trial  of  the  said  cause,  as  he 
is  advised,  and  believes ;  and  that  he  cannot  safely  proceed  to  the 
trial  thereof,  without  the  testimony  of  the  said  £.  F. :  And  he 
further  swears,  that  in  consequence  of  the  notice  of  trial,  so 
given  as  aforesaid,  he,  this  deponent,  caused  inquiry  to  be  made, 
&c  (State  the  nature  and  result  of  the  inquiry  made  after  the 
witness,  and  the  time  when  he  is  likely  to  attend.) 

jy.  B.  To  be  varied  according  to  the  circumstances  of  the  case. 

(Signed)        £.  F. 

Sworn  before  the  Court, 
the  day  of 

Eighteen  hundred 

9. — Notice  of  motion  for  new  trial* 
Take  notice.  That  on  the  day  of  A.  B.  the  pur- 

suer, (or  defender,  as  the  case  may  be),  will  move  the  Court 
for  a  rule  to  shew  cause  why  the  verdict  in  this  case  should  not 
be  set  aside,  and  a  new  trial  granted ;  and  in  the  mean  time, 
that  all  further  proceedings  be  stayed.    Dated,  &c. 
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la  tiie  Jitfy  Cottt. 

A*  B»  *—  '*■  PwwlMff- 
C.  D«  —  Derender. 
(1.)  Take  notice.  That  on  the  instant,  A.  B.  te  pv 

aner,  will  more  the  Court  toiftd  the  defender  liaUe  in  tlie  ex- 
penses incnrred  in  this  oaiei  and  to  remit  the  aooovint  thereof  to 
the  Auditor.    Dated 

To  G.  H.  Agent  for  £.  F.  Agentlbr 

the  Defender.  tiie  t^atatMT. 


(3i)  Take  notiee^  That  on  the  inst»t,  A.  B.  the 

sner,  ^nll  mtm  the  Conrt  to  approye  of  the  Anditor'a  npoct  in 
thb  caae^  and  to  enter  up  judgment  in  tenooe  of  the  atatali. 
Dated 

(S.)  Take  notice,  That  on  the  instant  C.  D.  the  de- 

fender, will  move  the  Court  to  remit  to  the  Auditor  to  rs-oonst* 
der  Us  report  in  this  case,  and  also  to  dday  entering  judgment ; 
(here  state  the  grounds  on  which  such  delay  is  craved.)   Dated 


JVl  JB,  Letters  offint  and  eecond  dUigeifuseJbr 
nesiesy  or  hai>ers^  in  the  Jury  Court,  are grafUed in  Hkemeal^ 
ner  ae  in  the  Court  (fStnian.  Itieapetriqfdkeeierk'e^' 
tialduiyio  sign  Aeee write;  hUAeyaretumtJ^/reumedi^ 
ike  Offenis  in  the  cause,  (o/eeording  to  Jbrms  eattaml  m  Ae 
qffioef)  and  theg  must  pass  the  signet 


ll^-^Commissianfor  examining  witnesses  edtroad,  or  who 

disaibledjrom  attending  the  Courtbgage  or 

nnig. 

George  the  Fourth,  by  the  grace  of  God,  of  die 
dom  of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faidi. 
To 

greetbg.  Know  ye,  that  we,  in  confidence!^ your  pr«denee  and 
fidelity,  hare  appointed  you,  and  by  these  preaents  do  g^unto 
yon  Ml  power  and  anthority  to  examine  witnemes  fer  iIm 

pursuer  in  the  issue  or  issuee  directed  in  the  cnuse  in  which 

are  pursuers,  and  are  defeBdon^ 

to  be  tried  before  our  Lords  Commissioners  of  the  Jury  Court  in 
ciril  causes,  in  that  part  of  Great  Britain  called  ScoUand :  Aad 

t 
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herefore  we  command  yon,  that  on  or  before  the  day  of 

next  ensuing,  at  a  certain  day  and  place  to  be  appoint- 
ed by  yon  for  that  pnipose,  you  cause  the  said  witnesses  to  come 
before  you,  and  then  and  there  examine  each  of  them  apart,  upon 
the  interrogatories  settled  and  attached  to  this  commission,  on 
their  respective  oaths  to  be  taken  before  you,  according  to  the 
Ibrm  of  the  oath  indorsed  hereupon,  and  that  you  reduce  such 
their  examinations  to  writing  on  paper  or  parchment ;  and  when 
so  taken,  send  the  same  without  delay  to  the  Lords  Commission- 
ers  of  our  Jury  Court,  at  Edinbuigh,  closed  up  under  your  seal  *, 
together  with  the  said  interrogatories,  and  this  writ,  to  be  deposit- 
ed with  derkofthesaid  Jury  Court,  in  the  office  of 
the  Jury  Court  in  the  Aegister-Honse,  Edinburgh.  And  we  also 
give  you  full  power  and  authority  to  administer  the  oath  dejiddi 
tadmmisiraiione  officii  to  the  clerk  or  deiks  employed  in  writing 
or  engrossing  the  depositions  of  the  witnesses  to  be  examined  in 
virtue  of  these  presents.  Given  under  the  seal  of  our  Jury  Court 
for  the  trial  of  civil  causes,  at  Edinbuigh,  the  day  of  ^ 
in  the            year  of  our  reign  18 

12. — Oaih  to  be  administered  to  the  wiineeses. 
You  swear  by  God,  and  as  you  shall  answer  to  God  at  the 
great  day  of  judgment,  that  you  will  true  answer  make  to  all  such 
questions  as  shall  be  asked  you,  and  that  the  evidence  which  you 
shall  give  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. '  • 

N.  B.  This  oaih  to  be  adapted  to  Ae  religious  pernuuians^ 
of  the  respective  parties  taking  the  same. 

%  _ 

13. — Form  of  interrogatories. 
[iV.  B.  These  forms  to  be  adapted  to  aU  questions  or  interro- 
gatories, according  to  their  subject-matter.] 

*  Althovgh  in  this  Conanunonf  and  in  the  Camnduion  to  examine  haven, 
the  Commissioners  are  directed  to  send  their  reports  under  seal,  it  does  not 
in  the  Jwry  Court,  any  more  than  m  the  Court  of  Sessum,  require  any  ofpR- 
cation  to  the  Court  to  open  the  said  seats,  as  that  can  be  done  by  the  derk, 
unless  the  Court  may  have  special^  ordered  these  examinations  to  be  sealed 
up  to  He  in  retentii. 

n 
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Iftterrogatories  to  be*  administered  to  a  wit- 

nem  to  be  prodvoedy  Bwoniy  and  exanined  oa  the  "pait  and  be- 
half of  pQitniery  in  a  ocrtain  mne  mam- 
depending  in  at 

against 
defesdefy  before  of  the 

•aid  Cowty  pttn^ant  to  an  order  of  the  said  Courts  aade  eadto 
day  of  IB  the         year  of  the  raiga  of  Kkg 

George  the  Fonrtb. 

In^mimUi  Do  you  loiow  the  parties,  poiaaer 
in  the  tide  of  draee  intenogeionee  naaied, 
of  lhi6m ;  and  hour  long  hare  yoa  known  them,  or  eitfaer,  and 
whidi  of  them  ?  Deokre  the  trath,  and  yoor  knowkdga 
IN.  A  Tbe  partmlar  intenogaiuiee  to  infterreneuj 

jLimifyy  Hm*  it  shall  be  eompeteMt  to  the  ^  i*  '  ■ 
put  any  qaastiua  orqnestiensto  the  witneaaea  te«i  hing  the 
ter  in  the  canae^  besides  what  they  have  been  iBtemgMed 
and  to  ffeqfnire  the  witness  to  make  sndi  ad^ion 
nations  as  he  shall  think  necessary.  Thai  it  dndl  be 
to  the  Commiasioner  to  ask  the  witnesa.  Whether  he  knowB 
of  any  other  matter  or  thing  toachiog  the  matttte  m  qoestion  in 
the  cause,  besides  what  he  has  been  iatemgated  into  ?  If  yea, 
to  declare  the  same  folly  and  at  huge,  as  if  he  had  beenpaiim- 
larly  interrogated  thneto* 

14. — DiUgeneeJbr  summcMtng  Aorers. 
George  the  Fourth,  Sic.    To 

meosengm  ot  amss,  our  ShctiflB  in  thai  part, 
conjunctly  and  severally,  specially  constituted,  greeting.  Foraa> 
much  as  in  an  action  raised  before  at  the 

instance  of  A.  B.  of  against  C«  D.  of 

a  certain  issue  *  (or  issues)  [were  approved  of  by  the  Lords 
Commissioners  of  the  Jury  Court  in  civD 


*  If  an  issue  has  not  been  settled,  the  following  to  be  the  farm  in- 
stead  of  tbe  part  circumilGxed  :  Remitted  to  the  Jury  Cooit  by  Lovd 
•~— —  Ordinary.  A  commission  has  been  granted  by  the  Lords 
Commissioners  of  the  said  Jury  Court,  to  > 
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of  the  statutes  in  such  case  made  and  proTided,  and  a  cenunis- 
Bion  granted  by  the  said  Lords  Commissioners]  to 
Esq.  to  take  the  depositions  of  haTers  in  the 

said  cause,  to  be  adduced  on  the  part  of  the  punuer  (or  defend- 
er,) and  to  receive  the  writings  to  be  produced  by  them ;  and 
which  depositions  are  to  be  so  taken  before  the  Commissioner  at 

on  the         day  of  next,  at 

o*ck>ek ;'  at  which  time  and  place  all  hayen,  who  may  be  law- 
folly  cited  by  the  parties,  are  required  to  attend,  in  order  to  be 
exaauned  upon  oath. 

Our  will  is  herefore,  and  we  chaige  you,  that  ye  lawfully  sum- 
mon, warn,  and  charge, 

pemonally,  at  their  respective 
dwelling-places,  to  compear  before  the  said  Commissioner,  time 
and  place  feBasaid,  wilh  oonlinuatioii  of  days,  to  answer  at  the 
iaslaace  of  the  said 

•  That  is  to  say,  to  bring  with  them, 

ezhibb  and  produce  before  the  said  Commtssioner  upon  oath, 
all  such  writings  as  they  may  have  in  their  hand,  custody,  or 
keeping,  which  they  may  be  required  so  to  eschibit  and  produce  in 
evidence  of  any  of  the  matters  aforesaid,  and  at  their  highest 
peril,  with  certification  as  ^birs.  According  to  justice,  as  ye 
will  answer  to  us  thereupon.  Wliich  to  do  we  commit  to  you, 
and  each  of  you,  full  power  by  these  our  letters,  delivering  them 
,by  you  duly  executed  and  indorsed  again  to  the  bearer.  Given 
under  our  Signet,  at  Edinburgh,  the         day  of  ,  in  the 

year  of  our  reign  18 

By  order  of  the  Lords  Coaunissioners  of  the  Jury 
Court  in  dvii  causes. 

15. — CammMnon  to  examine  havers, 
George  the  Fourth,  ^cc     To 
greeting.  Know  ye.  That  we,  in  confidence  of  your  prudence  and  , 
fidelity,  have  appointed  you,  and  by  these  presents  do  give  unto 
you  fuTl  power  and  authority  to  ^caaoine 

as  havers  for  the  pursuer  (or 
defender)  in  the  issue  directed  in  the  cause,  in  which  A.  B.  is 
pursuer,  and  C.  D.  defender,  which  is  to  be  tried  before  our 

n  2 
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Lords  CommiBsioners  of  the  Jury  Court  iu  ciTiltwas,  biht 
part  of  Great  Britain  c«lled  Scotiand.  And  tbenfim  m  «*- 
maad  yoo.  That  on  or  before  the 

you  caoM  the  aU  hmn  M 
come  before  you,  and  there  receive  from  them  ipM  oA  *B 
«nch  wntingB  a«  tbey  may  bo  extiibit,  and  thrt  ym  ndict  Aa 
essminationB  to  writing ;  and  when  so  taken,  Nod  ik  nw 
without  delay  to  the  Lordi  Commumouere  of  inr  Jsy  Ctad 
at  Edinburgh,  under  your  eeal  *,  to  be  dqioHted  wiA 

,d«4[  itftbe  said  Jury  Conn,  Hik^ 
of  the  Jury  Court  in  the  Register-HaoM,  Ediahagli-   &m 
luuler  the  aeal  of  our  Jury  Court,  at  Edinboi^  lb«      ^^ 
in  the'        year  of  onr  leign. 

N.  B.  Tkete  two  laHjbrnu  will  »tm  wtda^  mm  wif 
cation  ;  for  aU  wri^ngi  im  tAeetuto^,orwiA»liii'i^ 
Itdgt  and  power,  t^  partita,  mast,  m  tht  Jmy  Cw*-  •• 
weUatintAe  Court rf Static*, be aoioncotvttiif- 
dwxd  before  tloting  Uit  rttord,  tmd,  o/"  mww.  *^  ^ 
btfon  the  dag  1^  trial,  but  bejbrt  tike  itimanpMi. 

Ut.— Oath  for  cotttfarnM  prooteding  to  the  trial,  f^*"^'^ 
notice  and  order  thereon. 
In  the  Jury  Court. 
A.  B. Ponner, 

C.  D.. Defender. 

C.  D.  of,  8ic  the  defender,  or  E.  P.  the  i«au,'(M  i^  <>* 
■nay  be,)  swears,  that  on  or  about  the  dayof  ^'" 
inatwit,)  notice  wbb  given,  &c.  And  this  dqwMat  tel^ 
swears,  (hat  the  abore-named  pursuer  did  not  pmcM^  * '" 
trial  of  (he  aaid  issue,  (or  iaaoea,)  nor  i 
According  to  the  rules  of  thia  HonounMa  Cooit. 

[N.B.  Simitar  oaO^ 
the  instance  of  the  defend 
trial.] 
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lln-^Porms  of  affidavits, 
(1.)  AflUckrrit  ia  support  of  a  motion  for  a  commission  to  exa- 
mine absent  witnesses. 
In  the  Jury  Court. 
A.  B«— — Pttwuer. 
C.  D.— Defender. 
Compeared  £.  F.  agent  for  the  said  pvsuer  (mr  defender,  as 
the  case  may  be,)  whd  depones,  That  in  this  case,  certun  issues 
were,  on  the        day  of  approved  of4>y  theXords  Com- 

misMoners  of  this  Court,  and  ordered  to  be  the  issues  to  try  this 
canse ;  and  die  said  pimuer  gave  notice,  that  the  said  issues  will 
be  tried  on  the        day  of  next,BttheneztsittiiigBofthe 

Jury  Court,  to  be  holden  m  Edinburgh,  (or  at  the  next  Circuit, 
aa  the  case  may  be.)  That  G.  and  H.  are  material  witnesses  in 
this  cause  for  the  said  pursuer  (or  defender)  ;  and  the  deponent 
verily  believes,  that  his  client  cannot  safely  proceed  to  trial  with- 
Witneues  in  ^'^^  ^^^  evidence :  *  Tlwt  the  said  witnesses  are 
the  seafaring  at  present  employed  as  sailors  on  board  the  ship 
*"^  ,  now  lying  in  the  port  of  , 

but  are  about  to  sail  on  a  voyage  to  ,  from  which  they 

are  not  likely  to  return  before  the  day  of  trial :  That  in  conse*- 
que^ce  thereof,  the  puisoer  may  be  deprived  of  the  benefit  of 
their  testimony ;  and  the  deponent  verily  believes,  that  they  will 
not  be  in  this  country,  or  within  the  jurisdiction  of  this  Court, 
at  the  said        day  of  when  the  said  trial  is  to  take  place. 

And  all  this  is  truth,  ke. 

(Signed)        E.  F. 
Sworn  before  the  Court,  this 

day  of 
Eighteen  hundred  and 

*  TiMt  the  saidG*  resides  in  England,  out  of  the  jurisdiction 
WitDflM  ro-  of  the  Court,  and  that  the  deponent  haa  applied  to 
landor^elafr?' *""*  to  come  to  this  country  to  give  evidence  at  the 
wb^  out  of  trial ;  hut  he  haa  declined  to  do  so.  That  the  de- 
d<m  of  ^^  ponent  therefore  verily  believes,  that  the  said  G. 
Court.  wiU  not  be  in  this  country  at  the  said         day  of 

when  the  trial  is  to  take  place.     And  all  this  is  truth,  &c. 
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*  That  the  said  G.  is  lU  present  labouring  imder  severe  and 
Witnenl*-  pennanent  illiieas,  which  renders  hiB  mfit  to  attend 
bouring  un-    the  trial  as  a  witaeaB,  aa  will  afipear  firani  the  eerti- 

derUlneM.     fixate  of  Dt ,  berewidi  prodsced, 

and  the  deponent  therefeve  believes^  that  the  pvraoer  nay  be 
deprived  of  the  testimonj  of  the  said  witneas,  imleBB  the  «aae 
flhaD  be  fortfiwith  taken  on  eomaniBBion.     And  afl  thia  is  trath, 


(2.)  AffiidavUio  be  produced  aitnai  where  a  wiimeti  has  beoi 

cBBOMtiMci  on  o^Mimaftoft* 

*  Compeared  £•  F.  agent  for  said  ponner  (or  defender^)  whs 
depones^  That  on  the  day  of  ,  thii  Honsv- 

able  Court  granted  a  conuniasion  to  ^ '      to  tsfcie  the 

evidence  of  Gk  a  material  witness  for  the  pmocav  (or  defender) 
in  this  canse,  who  was  then  (about  to  leacve  tfaia  counliy  en  a 
Toyage»)  or  (residing  in  England,  or  elsewhere  o«t  of  the  jvia- 
dictioQ  of  the  Conrti)  or  (laboaring  under  seTore  iHness.)  Unt 
the  said  6.  was  accordingly  examined  on  the  d^  of 

,  and  a  report  of  the  commission  was  made  by 
the  commissionery  and  lodged  ¥nth  die  derk  of  ^be  Jvry  Conrt. 
That  the  deponent  has  made  inqmries,  and  is  infenned, 
▼erily  befieres,  that  the  said  G.  (is  still  absent  on  the 
age,  and  has  not  been  in  this  country  once  the  said 
was  granted,)  or  (is  still  residing  without  the  jurisdiction  of  the 
Court,  and  has  not  since  the  date  of  the  said  commission  been 
within  it,)  or  is  (stiU  labouring  under  the  same  sackness,  or  ift 
since  dead,)  and  that  therefore  he  cannot  be  present  in  Cenrt  at 
the  trial  of  the  said  cause,  to  be  examined  as  a  witness.  And 
all  this  is  truth,  kc 

N.  B. — l%e  preceding  tJ^fidavUs  muH  be  eumm  b^wre  dke 
C&uri,  tf^  person  makinff  ike  c0daeit  resides  m  Edhdmr^ 
or  in  the  eireuii  ioum,  or  toUMn  tniies  ikereef.    Bmi 

iftheyateto  beswotnb^tkspartify  or  any  person  reriiting  he- 
yond  thai  diHanoe,  ihey  may  be  taken  htfo/re  a  JmsSiee  ef 
P^aeey  or  any  Judge  Ordinary  ;  in  tokich  eaee  the  foOsmmg 
aUeratian  unit  be  made : — 
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In  the  cause, 

A,  JB.  Pureuer* 

C.  D.  Defender, 

In  pretence  ef  <me  rf  his  Majesty' i 

JnsHces  of  the  Peaee  for  Uie  eounty  of 

Compeared  E,  F^  who  depones^  Sfc. 

18w— OflUA  for  cosUfot  noi  proceeding  1o  the  trial,  according 

to  notice  and  order  thereon. 

In  the  Jury  Court. 

A.  B. Pursuer, 

and 
C.  D. Defender. 

C.  D.  of,  &C.  the  defender,  or  E.  F.  the  agent,  (as  the  case 
may  he,)  swears.  That  on  or  ahout  the  day  of 

last,  (or  instant,)  notice  was  given,  &c.  And  this  deponent 
further  swears,  That  the  ahove-named  pursuer  did  not  proceed 
to  the  trial  of  the  said  issue  (or  issues),  nor  countermand  such 
notice  in  due  time,  according  to  the  rules  of  this  Honourabk 
Court. 

[N.  B. — Similar  oath,  mutatis  mutandis ^  in  case  of  notice  by 
proviso,  at  the  instance  of  the  defender,  and  the  defender  not 
proceeding  to  trial.] 

19. — Form  of  a  bill  of  exertions  as  to  the  effect  qf  evidence. 
And  whereas  afterward^  to  wit,  at  a  sitting  of  the  Jury  Court 
in  civil  causes,  holden,  &c.  at,  &c  before,  &c  the  aforesaid 
issue,  (or  issues,)  came  on  to  be  tried  by  a  Jury  of  the  county, 
(or  dty.)  At  which  day  came  there,  «8  well  the  said  pursuer, 
as  the  said  defender,  by  their  respective  agents,  and  the  jurors 
of  the  Jury  aforesaid,  impannelled  to  try  the  said  issue,  (or 
issues,)  being  called,  also  came,  and  were  then  and  there,  in 
due  manner,  chosen  and  sworn  to  try  the  same  issue,  (or  issues)  ; 
and  at  the  trial  of  that  issue,  (or  those  issues,)  the  counsel, 
learned  in  the  law  for  the  sud  puisuer,  to  maintain  and  prove  the 
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said  iasue,  (or  issues,)  on  his  parit  gave  in  evideace  that,  kc 
(here  set  oat  tlie  evidenee  on  tlie  part  of  the  pnrBiiery  and  af- 
terwards on  the  part  of  the  defender,  and  then  proceed  9a  fol- 
lows :)  Whereopon  the  said  oonnael  for  the  snd  defender  did 
then  and  there  insist  before  Ae  aaid  Lords  CeaHUnaaHmeny 
(or  Lord  Commissioner,)  on  the  behalf  of  the  said  defender,  thai 
ike  mid  $everai  maUert^  OMprodMced  and^ivem  m  ecidemee  am 
the  pari  rfihe  md  defiendery  as  afi/testaUd^  were  smffitiemit  ami 
cughitohe  admiUed  and  allowed^  as  detmve evidence  ioentide 
ike  said  drfender  to  a  verdict;  [This  to  be  varied  nooaHiBg 
to  the  natnre  of  the  exception,]  and  to  bar  the  said  piuiftici  of 
his  action  aforesaid  ;  and  the  said  counsel  for  the  said  defender 
did  then  and  there  pray  the  said  Lords  CommJarionera,  (or 
Lord  Commissioner,)  to  admit  and  allow  the  said  matters,  ao  pro- 
dvoed  and  given  in  evidence  for  the  said  defender,  to  be  oon. 
elusive  evidence  in  fevonr  of  the  said  defender,  to  entztfe  him 
to  a  verdict  in  this  cause,  and  to  bar  the  said  puraoer  of  bis 
action  aforesaid  :  But  to  this  the  counsel  learned  in  tlie  law, 
of  the  said  pursuer,  did  then  and  there  object  and  inaat  before 
the  said  Lords  Commissioners,  (<»r  Lord  CommisaioDer,)  dot 
Uie  same  was  not  sufficient,  nor  t>ugfat  to  be  admitted  or  aL 
lowed,  to  entitle  the  said  defender  to  a  verdict,  or.  to  bar  the 
said  pursuer  of  his  action  aforesaid :  And  the  said  Lonia  Coai- 
missioners,  (or  Lord  Commiaaioner,)  did  then  and  there  dedara 
and  deliver  their  (or  his)  opinion  to  the  Jmy  afartnaid  that 
the  said  several  matters  so  produced,  and  g^ven  in  evidence 
on  the  part  of  the  sud  defender,  were  not  sufficient  to  bar  the 
said  pursuer  of  his  acdon  aforesaid ;  and  wi&  that  directioB 
left  die  same  to  the  said  Jury :  And  the  Jury  aforesaid,  then 
and  there  gave  their  verdict  for  the  said  pursuer,  (and  if  a  case 
for  damages)  £  damages.     Whereupon  the  said 

counsel  for  the  said  defender  did  then  and  there,  on  the  behalf 
of  the  said  defender,  except  to  the  aforesaid  opinion  of  the  said 
Lords  Commissioners,  (or  Lord  Commissioner,)  and  insisted 
on  the  said  several  matters,  as  an  absolute  bar  to  the  said  action. 
And  inasmuch  as  the  said  several  matters  so  produced  and  prsx 
in  evidence  on  the  part  of  the  said  defender,  and  by  his  counsd 
aforesaid,  objected  and  insisted  on  as  a  bar  to  the  action  aforesaid, 
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do  not  appear  by  the  verdict  aforesaid,  the  said  counsel  for  the 
said  defender  did  then  and  there  propose  dieir  aforesaid  excep- 
ticm  to  the  opinion  of  the  said  Lords  Commissioners,  (or  Itord 
Commissioner,)  and  requested  them  (or  him)  to  sign  the  sitid 
bill  of  exceptions,  containing  the  several  matters  so  produced, 
and  given  in  evidence  on  the  part  of  the  said  defender,  as  afore- 
said, according  to  the  form  of  the  statute  in  such  case  made  and 
provided ;  and  thereupon,  the  said  Lords  Commissioners,  (or 
Lord  Commissioner,)  at  the  request  of  the  said  counsel  for  the 
said  defender,  did  respectively  sign  this  bill  of  exceptions,  pur. 
suant  to  the  aforesaid  statute  in  such  case  made  and  provided, 
on  the  said  day  of  in  the 

year  of  the  reign  of  his  present  Majesty. 

MtUatU  mtUdndiSy  where  the  exception  is  by  the  pureuer, 
and  also  where  the  bill  is  on  the  account  of  the  admissibility 
of  evidence,  or  of  a  question  to  a  witness,  or  of  the  admissibility 
of  a  witness,  or  an  objection  to  any  point  of  law  ruled  by  the 
Court. 


.     No.  XLIV. 

ACT  OV  SBDERUNT  RESPBCTINO  EXPKNflliS  TO  BE  PAID  BT  PER- 
SONS ON  THE  poor's  ROI.L  BEVORB  BEING  REPONED  A- 
OAIN8T  A  DECREE  IN  ABSENCE. 

Bdinburgk,  2ad  December  182& 
The  Lords,  kc  That,  hy  the  5th  section  of  the  act  of  sede- 
runt, relative  to  the  fonn  of  process  in  this  Couft»  passed  oa  the 
12th  day  of  November  last,  it  is  enacted  in  general  terms*  that 
a  party  wishing  to  be  reponed  against  a  decree  in  abgence^  may 
be  reponed  in  the  manner  therein  mentioned,  on  payment  of  the 
previous  eiqpenses : 

It  is  hereby  enacted  and  declared,  that  although  the  party  a- 
gunst  whom  decreet  in  absence  is  pronounced,  shall  be  on  the 
poor's  roll,  he  shall  not  be  reponed  without  payment  of  such  ex- 
penses, unless  it  shall  appear,  upon  investigation,  that  the  de- 
creet so  pronounced  has  gone  out  from  the  inability  of  the  party 
to  funush  the  necessary  information,  and  not  from  the  fault  or 
neglect  of  the  agent  in  the  cause. 
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N<i.  XLV. 

ACT  OF  SEDSRUNT,  RELATIVE  TO  THE  FORM  OF  PROCESS  f  OR 
THE  INKER-HOUSEy  OUTER-HOUSE,  AND  B II. L-CH AMBER. 

EdinhurgFiy  I2ik  ybvember  1825. 

The  Lords  of  Conncil  and  Session,  and  the  Lord  Chirf- 
Commisaioner  of  tlie  Jury  Court,  taking  into  coosideralioD  an 
act  of  Fferiiament,  passed  in  the  6th  year  of  his  present  Majes- 
ty's reign,  entitled  ^  An  act  for  the  better  ululating  of  the  FoniK 
<  ci  Process  in  the  Courts  of  Law  in  Scotland,'  by  whidi  act 
they  are  required  to  make  such  orders  and  regoladoDs  cancem- 
ing  the  forms  of  process  of  the  Court  of  Sesuon,  as  may  most 
ejBectually  cany  into  execution  the  purposes  of  the  said  ad, 
do  hereby  enact  and  declare, — 

That  firom  and  after  this  date,  the  following  regulatioas  shall 
take  place  in  the  Inner-House,  Outer-House,  and  Bifl-CfaaiD- 
ber,  in  addition  to  and  in  explanati<m  and  furtherance  of  tliefonn 
of  process  established  by  the  said  act. 

F'orm  of  process  for  the  Inner^Hotue. 

§  1.  The  Lords  do  enact  and  decbie,  Hiat  in  order  to  gire 
more  time  for  counsel  to  attend  the  L<xds  Ordinary  in  pttpiim 
causes  in  the  Outer-House,  the  two  Divisions  of  the  Lmer-Hoaae, 
from  and  after  this  date,  shall  not  meet  till  eleren  o'dodc 

§  8.  In  regard  to  causes  which  have  been  some  time  in  Court, 
and  which  are  at  present  before  the  Lord  Ordinary,  he  shall  pro- 
ceed to  pronounce  an  interlocutor;  and  shall  aho  determme 
the  matter  of  expenses ;  and  such  interiocutor  ahaD  be  final. 
But  in  such  cases,  it  shall  be  in  the  power  of  the  Lord  Ordi- 
nary, if  he  see  cause,  to  allow  one  representadon  and  answcR ; 
on  adrisiiig  which,  if  he  shall  adher?,  and  if  not  done  beforp, 
he  shall  determine  the  matter  of  expenses. 

§  3.  But  in  the  above  situations,  the  party  dissatisfied  with 
the  interlocutor  may  bring  the  case  under  the  review  of  the 
Inner^House,  by  a  short  note,  as  enjoined  by  the  18th  section 
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of  the  act,  which  shall  he  marked  by  the  clerk,  and  by  the  col- 
lector, of  the  fee  fond,  and  lodged  as  redaiiiiing  petittona  are  at 
present ;  and,  at  the  same  time,  shall  print  and  box  the  memorials, 
or  representation  ai^d  answers,  if  any,  on  which  the  interlocutor 
complained  of  proceeded. 

§  4.  But  if  the  canse  is  not  ready  for  an  inteiiocntor  on  the 
merits,  the  Lord  Ordinary  shall  proceed  to  prepare  the  same,  as 
nearly  in  the  form  prescribed  by  the  act,  as  the  actual  state  of  the 
process  wiH  admit ;  and  when  so  prepared,  he  shall  either  deter, 
mine  the  same,  or  take  it  to  report ;  and  the  proceedmgs  there- 
after, in  bringing  the  same  before  the  Inner-House,  shall  be  ac- 
cording to  the  form  prescribed  by  the  act. 

§  5.  Jt  is  farther  enacted  and  declared.  That  a  party  wishing 
to  be  reponed  against  a  decreet  in  absence,  may  apply  to  the  In- 
ner-House by  a  short  note,  accompanied  with  the  defences,  or 
other  ^saper  required  by  the  state  of  the  process,  merely  setting 
forth  the  interlocutor,  or  decreet  in  absence,  when  the  Court  shall 
repone  him,  on  payment  of  the  previous  costs,  and  shall  remit  the 
cause  to  the  Ordinary,  to  be  prepared  and  proceeded  in  as  accords ; 
and  all  after  proceedings  and  interlocutors  shall  be  held  to  be  m 
foroy  and  be  conclusive  accordingly. 

§  6.  When  reclaiming  notes  are  given  in,  accompanied  with 
cases,  or  with  a  copy  of  the  record,  the  same  shall  be,  at  first,  mere- 
ly moved  as  single  bills  are  at  present,  and  immediately  ordered 
to  the  long  roll;  and  shall  then  be  put  out  on  the  short  roll  or 
summar  roll,  as  the  case  may  be,  so  that  the  Court  may  have 
time  to  peruse  the  cases,  or  the  record,  and  the  parties  to  instruct 
their  counsel. 

§  7.  When  causes  are  taken  to  report  by  the  Lord  Ordinary 
on  the  merits,  which  can  only  be  done  on  cases,  it  shall  be  the 
duty  of  the  Lord  Ordinary  to  see  that  they  are  seen  and  interchang- 
ed, and  printed,  before  he  takes  the  case  to  report,  when  he  shafl, 
at  the  same  time,  grant  warrant  to  enrol  the  cause  in  the  rolls  of 
the  Inner-House. 

§  8.  When  causes  come  forward  in  the  short  or  summar  roll, 
to  be  advised-,  it  is  enacted  and  declared,  That  no  delay  shall  be 
granted  on  account  of  the  absence  of  counsel  or  agent,  except  in 
the  case  of  unexpected  and  necessary  absence,  and  then  only  for 
such  short  time  as  may  be  necessary  to  instruct  other  counsel  or 
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•gent  If,  after  hearing  counsely  cases  are  orda«d  bj  the  Court 
the  time  for  giving  them  in  shall  be  peremptoril j  £xed  bj  the  ia- 
terlocator,  and  no  prorogation  shall  be  granted,  except  far  the 
above  cause. 

§  9.  In  hearings,  whether  on  the  record,  w  on  cases,  only  one 
coonael  on  each  side  shall  be  allowed  to  speak,  except  by  a  ipectai 
order  of  the  Court. 

§  10.  When  one  counsel  on  each  side  is  to  be  beard,  the  oooasd 
for  the  petitioner,  if  on  reclaiming  note,  or  for  the  pursuer  if  ob 
report,  to  be  first  heard.  Then  the  counsel  for  the  reqKmdeot  or 
defender  ;  and  then  the  counsel  for  the  petitioner  or  pursuer 
to  be  allowed  to  reply,  if  he  finds  it  necessary,  confining  biia- 
self  strictly  to  the  proper  nature  of  a  reply. 

§  11.  If  two  counsel  on  each  side  are  to  be  heard,  the  order  of 
speaking  to  be  as  now  practised,  the  petitioner  or  pursuer's  coun- 
sel always  opening. 

§  12.  If  the  Court  shall  call  for  explanation  on  any  point  at  the 
time,  or  shall  order  a  re-hearing  on  any  point  at  a  future  time, 
the  Court  may  order  either  party's  counsel  to  open,  as  they  ahafi 
see  cause. 

§  IS.  With  regard  iocauses  which  originate  in  ihe  Inner-Hcmttt 
it  is  enacted  and  declared,  that  in  provings  cftht  ienor^  die  fens 
of  proceeding  shall  continue  as  at  present,  exc^t  Umi,  if  it  aliall 
i^pear  necessary,  the  Court  may  direct  a  epedal  issue  as  to  par 
ticdar  fiicts  to  be  tried  before  the  Jury  Court ;  the  issues  and 
verdict  to  be  returned  to  the  Court  for  its  judgement. 

In  regard  to  petitions  and  complaints  against  the  proceedings  of 
jreekolders^  either  at  Michadmas  Head  CbiirCt,  or  at  decAms 
of  members  of  Parliament. 

§  14.  It  is  enacted  and  declared.  That  a  petition  and  oompInBt 
shall  be  printed  and  given  into  Court,  as  at  present,  which  afaaD 
pronounce  an  interlocutor,  ordering  service  of  it,  and  aaBwera  to 
be  put  in,  in  writing,  on  fifteen  days  after  service,  and  at  the 
time  remitting  it  de  piano  to  the  junior  Lord  Ordinary.  But  ii 
any  time  there  shall  be  an  unusual  number  of  such  petitionB  and 
complaints,  as  commonly  happens  about  the  time  of  a  general  dee- 
tion,  the  Court  may  remit  them  to  the  Ordinaries  in  rotatioa,  witfc 
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power,  however,  to  the  Court  or  Lord  Ordinary  to  remit  any 
tiuch  cause  to  another  Ordinary,  ob  contingeniicmu 

§  15.  The  Lord  Ordinary  shall  hear  counsel  thereon,  and  pro- 
ceed in  preparing  the  cause,  under  the  new  form  of  process,,  as 
nearly  as  may  he,  according  to  the  nature  of  it. 

§  16.  If  the  cause  turns  merely  on  a  point  of  law,  the  Ordinary 
shall  order  a  note  of  pleas  and  cases  to  be  seen  and  iivterchanged, 
and  printed,  and  shall  take  them,  with  the  petition  and  complaint 
and  answers,  to  repwt. 

§  17.  If,  on  hearing  counsel,  it  shall  appear  to  the  Ordinary  that 
the  cause  turns,  in  whole  or  in  part,  on  matter  of  £ftct,  he  shall  or- 
der condescendence  and  answers,  as  prescribed  by  the  act ;  and»  if 
necessary,  frame  and  send  the  proper  issues  to  the  Jury  Court, .  or 
may  remit  the  cause  to  the  Jury  Court,  to  prepare  proper  issues. 

§  18.  After  trial,  the  condescendence  and  answers,  with  the  is- 
su^  and  verdict,  to  be  printed,  and  along  with  the  petition  and 
complaint,  and  answers,  to  be  taken  tp  report. 

§  19.  In  regard  to  petitions  and  complaints  against  the  proceed- 
ings of  magistrates  and  councils  of  royal  burghs,  in  matters  of  elec- 
tion, the  same  form  of  procedure  to  be  observed,  as  nearly  as  may  be. 

§  20.  All  such  cases,  as  being  summary,  to  have  precedence  in 
the  Ordinary's  roll,  as  well  as  in  those  of  the  Inner-House. 

§  21.  In  regard  to  proceedings  under  the  bankn^  act,  it  is 
enacted  and  declared.  That  petitions  for  confirmation  of  interim 
factor  or  trustee  shall  be  given  into  tl)e  Court,  as  at  present,  except 
that  it  shall  no  longer  be  necessary  to  quote  verbatim  the  clauses 
of  the  act  founded  on,  but  mevdy  to  refer  to  the  act  and  the  num- 
ber of  the  sections. 

§  22.  If  there  be  no  competition,  the  usual  interlocutor  to  be 
pronounced.  But  if  there  be  a  competition,  the  petitions  shall  de 
pUtno  be  remitted  to  the  junior  Lord  Ordinary,  to  hear  and  pre- 
pare the  cause  with  as  much  despatch  as  possible.  If  the  com- 
petition turn  on  personal  objection  to  either  of  the  candidates,  the 
Ordinary  shalla  if  necessary,  order  a  condescendence  and  answers 
in  terms  of  the  act,  and  proceed  to  ascertain  the  fects,  if  disputed, 
in  such  manner  as  he  shall  judge  best  fitted  to  the  nature  of  them  ; 
and  either  give  his  own  judgment  on  the  personal  objection,  or 
take  the  cause  to  report,  on  cases,  as  he  shall  see  fit. 

§  23.  Where  the  competition  turns  on  objections  to  voles,  the 
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Ordinaiy  shall  order  nrntnal  objecdons  to  be  given  in,  and  SMittd 
interchanged.  He  nay  then  either  gire  faia  own  jndgBent,  «r 
remit  these,  as  at  present  practiaed,  to  the  SherilMqmte  of  ihe 
county,  to  examine  them,  and  report  to  the  Onfinvy.  The  Lord 
Ordinary  shall  then  hear  ooonsel  on  ihe  obyectioiia  or  vaport,  and 
either  give  his  own  judgment,  or  order  caaes  and  giv«  jedfBaat, 
or  take  the  canse  to  rq>ort,  aa  he  ahaU  aee  canse. 

§  24.  In  petitions  agamst  ^t»  resolntioBa  of  credilon,  wlnchg»- 
nerally  relate  merely  to  a  question  of  expediency  in  the  nHiags- 
ment,  the  Conrt  riudl  hear  ooonsel,  and  give  jadgnent  deplatOy 
unless  they  ^>edidly  order  eases. 

§  25.  Petitions  against  the  deciaion  of  the  tmalee  an  laaki^gdie 
creditore,  and  for  the  approval  of  compoaitioti^  or  gnatag  dis- 
charges to  bankropts,  tf  oppoaod,  and  oAen  of  die  like 
shall  he  remitted  to  the  junior  Lord.  Ordinary,  to  prupan  the 
wtlii  fii  dispatch,  aeoarding  to  the  fbma  of  the  act, 
give  judgment,  or  order  caaea,  and  give  ju^Bent,  or  take  ^ 
to  report. 

§  26.  In  petitions  and  complaints  againat  interiaa  fiMton  or 
tees  for  malversation  in  office,  or  for  diefar  lemovnl  from  office,  the 
petition  shall  be  remitted  to  the  junior  Lord  (^^^aary,  to  be  heard 
and  prepared  aooor&ig  to  the  nataie  cf  the  ciiwuikMn^  and  Aa 
Ordinary  to  give  judgment,  or  take  the  camae  to  leperty  aaha  shall 
see  fit. 

§  27.  All  questimis  under  the  banknq»t  act  to  besaauaaiy  both 
before  the  Ordinary  and  Inner-House. 

§  28.  In  petitions  and  compkoaas  for  framdmlmt 
under  tiie  act  1696,  it  is  enacted  and  declared*  That  the 
and  complaint  shall  be  given  into  tiie  Court  aa  at  present,  which 
shall  order  it  to  be  served;  and  after  the  daya  of  service  aie  ebpaed, 
the  Ct>urt  shall  remit  it  to  tiie  junior  Lord  Ordinary,  to  be  by  him 
heard  and  prepared,  either  by  a  lemit  to  aa  aooavntaat  to 
the  books  of  the  bankrupt,  and  to  report^  or  by  ordcmg 
cendence  and  answen,  and  allowing  a  pioe(  or  by  aeatding  the 
proper  iMues  to  the  Jury  Court.  The  aoeonntant's  report,  or  th» 
condescendence  and  answers,  and  the  proof,  or  the  issues  and  ver- 
dict, to  be  returned  to  the  Court,  and  printed,  when  counael  shafi 
be  heard,  if  the  parties  require  it,  and  judgment  praKMmced  ar 
accords. 
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§  29.  In  petitions  and  oomplaints  against  MagiatraUsy  or  offigers 
cftheiaWiOr  agaitui  membert  of  the  CMegetf  Jw/dot^fcr  mal- 
versaiumf  it  is  enacted  and  declared,  'That  they  shall  in  like  man- 
ner be  ordered  to  be  serred,  and  be  remitted  to  the  jonior  Lord 
Ordinary,  to  be  prepared  in  terms  of  the  act,  and  taken  to  report 
on  cases* 

§  SO.  In  petitions  and  oomplaints  for  hreaeh  rftnterdidy  or 
contend  ^  Cauriy  it  is  enacted  and  declared,  That  the  petition 
and  complaint  shall  also  be  ordered  to  be  served,  and  be  remitted 
to  the  junior  Lord  Qnlinary,.to  be  heard  and  prepared  in  terms  of 
the  act,  and  then  taken  to  report  on  cases  for  the  judgment  of  the 
Govt. 

§3L  in  tonmens  ^aUmmtUj  it  is  enacted  and  decfaired,  That 
the  defender  shall  giv«  in  special  dafanoes,  «i  at  present. 

§  SS.  That  thereafter  the  oonuel  shall  be  heard  on  any  preli- 
WMHry  defonce,  such  as  the  liability  of  the  defender,  or  objection 
to  the  jurisdiction  of  the  Court,  on  which  the  Court  shall  giro 
judgment,  or  order  cases,  as  they  shall  see  fit. 

§  33.  If  the  prefiminary  defences  be  repelled,  the  counsel  shall 
then  be  heard  as  to  the  amount  of  the  aliment ;  and  if  the  amount 
«f  iba  fortune  of  the  defoader,  and  tiie  destitute  situation  of  the 
pursuer  be  admitted,  the  Court  ahall  modify  the  aliment.  But  if 
the  parties  are  not  agreed  on  the  above  focts,  the  Court  shall  order 
ooadeseendenoe  and  ansvers  to  be  giren  in  and  rerised,  and  there- 
after shall  order  such  investigation  into  the  circumstances  of  the 
parties,  by  remit  to  an  accountant,  or  otherwise,  as  they  shaQ  see 
fit.  The  report  of  the  accountant,  or  other  proof,  to  be  reported 
to  the  CofBTt  for  their  judgment  on  the  amount  of  aliment  to  be 
awarded,  who  shall  hear  counsel  thereon,  if  the  parties  desire  it. 

§  34.  In  the  process  of  eeam  bonorumy  it  is  enacted  and  de- 
clared, That  the  parties  shall  be  heard  viva  vocey  as  at  present ; 
and  if  no  further  inquiry  appear  to^  be  necessary,  the  Court  shall 
determine  the  cause  de  piano, 

§  35.  But  if  the  Court  shall  find  it  necessary  to  examine  into 
the  case  more  particulariy,  they  shall  order  a  condescendence, 
which  shall  be  answered  in  writing,  after  which  both  papers  shall 
be  revised  and  printed ;  and  when  printed,  counsel  to  be  heard, 
and  C<rart  to  give  judgment,  or  order  such  proof  or  iuTvsiagation 
as  may  be  proper. 


208  APPENDIX.  f  NO.  XLV. 

§  36.  When  objection  k  made  thai  all  the  erediton  hsve  aoc 
been  called,  the  oligector  ahall  come  prepttned  with  a  firt  of  the 
persons  whom  he  allc^^es  to  be  creditorBy  and  aoC  to  hawe  beta 
called ;  and  he  shall  not  afiterwards  be  allowed  to  repeat  tJbe  saaM 
objection  with  new  names. 

§  37.  The  bankrnpt  shall  be  obliged  to  call  the  penoos  ia  tbe 
list  so  given  in ;  and  if  any  of  them  shall  piovenot  to  be  cndkan, 
the  objector  shall  be  found  liable  in  the  expenoe  of  citiiig  ^hb, 
and  in  any  other  expense  occasioned  by  his  objectioa. 

§  38.  And  it  is  enacted  and  deidared.  That  in  aU  nsmaetp  ate 
the  condescendence  and  answers  have  been  reviaed  and  finafiy  ad- 
justed for  the  record,  ihey  shall  be  printed,  mtlier  in  dovble  <  nlHwiw 
on  the  same  page,  so  as  that  theaaawer  to  eadi  artide  dkaU  be  op- 
posite to  the  oorrespondiag  article  of  the  condeaoendflaoe^ 
answer  shaD  follow  and  be  sabJMned  to  the  artide  of  the 
cendence  to  whichitrektes.  And  this  shall  be  done  by  the 
for  the  party  who  gives  in  the  condescendaicey  and  at  iha 
of  such  party  in  the  first  instance,  leaerving  the  qaontion  as  to  the 
ultimate  expense  to  the  detenninalion  of  the  QidiDvy  or  the 
Court. 

§  39.  It  is  further  enacted  and  dechved.  That  the  leviwd 
descendence  and  aaaweraf  as  finally  adjusted,  ahaA  be»  in  a& 
complete  papers  in  themselves,  not  bearing  lefasencB  to  aay  pre- 
vious paper,  so  that  the  Court  may  have  the  whole  WBmamem^  heAre 
themin  the  most  distinct  and  precise  £pnn. 

§  40.  When  any  difficulty  shall  occur  to  a  Lotd  Oitfnany,  ua- 
der  the  new  fonn  of  process  estaUiahed  for  the  Oaler-Hoaae^  it  m 
enacted  and  declared,  That  he  shaU  orally  report  the  same  to  ihr 
Lord  President  in  Court,  who  shall  forthwith  aaaemble  a  qaonm 
of  the  Court,  to  whom  the  Lord  Ordinary  ahall  onDy  state  the  dif* 
ficulty  which  has  occurred,  when  the  Court  shall  instnkthmi  how 
to  proceed  in  the  case  before  him,  and,  if  neccasary,  malce  an  act 
of  sederunt  to  regulate  such  cases  in  future. 

§  4L  In  like  manner,  when  any  difficulty  ahall  occur  to  either 
Division  of  the  Inner-House,  under  the  new  form  of  piomw,  the 
Lord  President,  on  the  same  occurring  in  the  Fm/L  Divwon,  oren 
its  being  reported  to  him  by  the  Lord  Justice-Qeik,  as  Presidsnt 
of  the  Second  Division,  shall  forthwith  aasemble  a  qnorum  of  the 
Court,  idien  the  Court  shall  give  instrucUons  how  to  proceed  ia 
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that  porticidar  case,  and  shall  make  an  act  of  sedemnt,  if  neces- 
saiy,  to  regulate  such  cases  in  future. 

OuieT'House  and  BiU-  Chamber. 

§  42.  That  the  clerk  who  makes  up  the  Outer-House  rolls 
shall  not  enrol  any  sunmions  which,  hy  the  existing  regulations,  is 
appointed  to  be  printed,  nor  any  letters  of  suspensiim  or  adyoeation, 
nor  shall  the  ckd^  to  the  proceas  receive  any  defeneesi  unless  there 
shall  be  a  marking  on  the  said  paper  by  the  dark  attending  at  the 
boxing  of  pi4>eni,  that  a  printed  copy  has  been  boxed  for  the  use 
of  the  Lord  Ordiniry. 

§  43.  That  if  ddienoes  are  not  given  in,  decree  shall  be  pronoun- 

•  (ced  against  the  defender  with  expenses ;  and  against  this  decree 

the  defender  can  only  be  xeponed,  by  presenting  a  note,  ^)ong  with 

defences,  to  the  Inner-House,  before  extract^  and  on  payment  of 

the  previous  expenses,  as  they  shall  be  modified* 

§44.  That  when  the  Lord  Ordinary  shaU  see  cause,  in  virtue  of 
the  0th  section  of  the  statute,  to  order  an  amendment  of  the  libel, 
or  new  or  additional  defences,  he  shall  fix  the  time  within  which 
the  said  amendment  of  the  libel  or  defences  shall  be  given  in ;  and 
if  they  are  not  given  in  and  received  by  the  dhrk  widiia  the  said 
time,  the  def(Uider  shall  be  assoilaed  with  expenses,  or  decree  pro- 
nounced against  die  defender  with  expenses,  as  the  case  may  be, 
and  the  purly  shflU  only  be  rq)oned  by  presenting  a  note  to  the 
Inner-House  within  the  reclaiming  day%  producing  therewith  the 
amendment  of  the  summons  or  ddences,  and  on  payment  of  the 
previbas  expenses,  as  they  shall  be  modified. 

§  45.  All  writings  in  the  custody  of  the  parties,  or  within  their 
power,  which  are  founded  on,  and  not  produced  with  the  summons 
and  def^noes,  shall  be  produced,  according  to  inventory,  with  the 
condescendence  and  answers,  or  mutual  condescendences,  without 
prejudice  to  the  production  of  writings,  along  with  the  revised  con. 
descendence  and  answers  which  may  have  been  rendered  necessary 
by  the  new  averments  or  productions  of  the  opposite  party;  and 
after  the  record  is  made  up,  it  shall  no  longer  be  competent  for  the 
party  to  produce  or  to  recover  any  writing  which  was  in  his  posses- 
sion or  within  his  power  at  the  time  of  completing  the  record. . 

§  46.  Whereas  it  might  appear  fi^opi  die  8th  section  of  ihe  statute, 
that  a  farther  production  of  writings  beyond  what  is  noticed  in  sec- 
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tkm  3.  conld  only  be  made  in  the  case  where  the  pertiei  an  to 
nve  in  condescendences  and  auwere  or  omtiial  capdcwjadrapwi, 
it  is  dedaredy  that  where  the  SEommonsr  and  defenrei  are  heU  by 
the  parties  as  the  record,  a  farther  prodsction  of  wntings  waay  he 
made  on  either  aide,  provided  this  prodnetioB  be  mads  bdve  the 
reooid  is  coin{deted  in  terms  of  the  alatHte ;  md  it  ahaft  il»  he 
oeaapetent  for  bodi  or  either  parly  to  apply  for  a  dSSgrneefmn- 
eorery  of  sodi  writingB  as  ^y  can  oondeacend  iipoii»  aa 
cesaary  in  support  of  the  action  or  defence. 

§  47.  The  time  specially  fixed  for  leportiDg  a  diiigenoe 
be  prorogated,  nor  the  diligence  renewed,  except  on  payment  sf 
sndi  previons  expenses  as  die  Lord  Ordinary  ahaO  raodify>  mless, 
befoe  the  lapae  of  the  time  so  fixed,  special  appficatioB  AJt  he 
made  for  such  prorogation,  and  it  shall  only  he  granted  on  caase 
shown;  and  the  party  foiling  to  report  a  di^gence  shall  he  held  to 
have  abandoned  his  wish  to  recover  writings  by  a  diiigenoe^  and 
circiimdncti<m  shall  be  granted  for  not  leportiag. 

§  48.  The  condescendence  and  answers,  and  mntoal  cowdescea- 
denoes,  as  well  as  die  revised  condesoendenoe  and  answers,  dhaD 
be  drawn  and  signed  by  covnsel,  and  the  revised  eondeeoeMicMe 
and  revised  answers  shall  eadi  ef  them  be  a  oompiele  paper,  with- 
out any  reforenee  to  ihe  condeaoendenoe  and  answen,  and  dhaD 
contain  the  whole  averments  in  point  of  foct,  admjaaiena  or  dwais 
respectively ;  and  where  a  statement  m  point  of  fiict  within  the  op- 
posite party's  knowlec^  is  averred  on  the  one  side,  and  not  de- 
nied on  the  other,  be  shall  be  h^  m  eonfoased. 

§  49.  The  clerk  of  the  process  shall  not  receive  the  leiised  con- 
descendence or  revised  answen,  unless  they  beaoeempanied  byaoiss 
of  the  pleas  in  law,  as  specified  in  section  9. 

§  50.  Whereas  it  is  enacted  by  section  12.  of  the  statute,  tlttt 
on  foilnre  to  give  in  the  condescendence  or  answers,  the  Lord  Or- 
dinary  may  bold  the  summons  or  defences  as  finally  fiziag  the  a- 
verments  in  point  of  fact  of  the  party  so  foiling,  it  slia&  nevenke- 
leas  be  competent  for  the  Lord  Ordinary  on  sudi  foihire,  if  it  ahril 
^>pear  to  him  that  the  summons  or  defences  cannot,  with 
tage  to  the  due  disposal  of  the  cause,  be  sustained  as  fixii^ 
averments,  to  assoilzie  the  defender  with  expenses,  or  decern  gainst 
^e  defender  with  expenses,  as  die  caie  maybe ;  and  in  I3n  aoan- 
ner,  on  foilure  to  give  in  the  revised  condeeooideaoe  or  revawd 
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aeoonqwnied  respectively  with  neitee  of  the  pleas  in  law, 
Wkhtt  ifaepefM&edbyiheLofdOrdiiiaiyy  decree  may  be  given 
asabave,  aganat  wbidi  tin  party  ahall  only  be  repoaed  by  a  note 
laliie  loaer-Hoaae  wkhin  die  ffedaiiniiy  day%  ^x>d«oiag  therewith 
the  paper  or  papers,  and  on  payment  of  such  expenses  as  the  Court 
thali  think  ifaaannhle. 

§  51.  When  either  party  wulfaas  to  state  on  the  record,  matter 
Itf  fiKt  Mototier  ocnMM  ad  natUiam,  or  eaMrging  since  the  com- 
maaOettflBiof  liie  actian,  he  shaB  enrol  the  cause  for  that  pmrpose, 
Ainiiaittng  Co  iJie  opposite  party,  at  least  48  hom»  before  the  en- 
vdlment,  a  condescendence  of  such  new  matter ;  and  in  tike  man- 
Mtf  a  either  party  wish  s  new  plea  or  groond  in  law  to  be  stated 
on  the  raoord,  he  shall  enrol  the  canse,  and  fannsh  ifae  said  new 
plea  io  ^  opposite  party  46  hoars  before  the  eorohnent. 

§52.  lliat  the  iatimatioin  to  the  parties  mentioned  in  section  19. 
af  the  act,  shsdl  be  by  interiocutor,  pointing  out  the  incidental  mat- 
ter t^  be  reported. 

§  5SL  Whersas  it  is  by  section  16.  specially  enjoined,  that 
when  cases  are  ordered  to  be  prepared,  segolations  shdl  be  asade 
far  oompelliBg  obedience  to  sadi  order,  it  is  therefore  enacted  and 
^Mared,  that  ^rbea  ihe  Lord  Ordinary,  in  the  due  preparation  of 
any  caoM,  shall  order  cases  for  advising  in  the  Oater-Honse,  he 
shall  mppmalt  the  same  to  be  lodged  with  the  deik  in  the  Onter- 
Hoose  withm  a«ertain  period  to  be  fixed  by  him  on  a  due  conai- 
deraitioaof  the  dreumstances  of  the  cause,  and  at  the  same  time 
shsill  appoint  them,  after  being  so  lodged,  to  be  seen,  interchanged 
and  ra-Iodged,  within  a  certain  period  also  fixed  by  him ;  and  fail- 
ing of  the  cases  or  either  of  them  being  so  lodged  or  re-lodged,  the 
Lord  Ordinary  shall  assoilzie  the  defender  with  expenses,  or  de- 
cern with  expenses,  as  the  case  may  be,  against  which  the  party 
ahaQ  be  leponed  rnily  npon  a  note  to  the  Inner-House,  accompanied 
by  the  case,  md  on  payment  4)f  the  previoos  expenses ;  without 
prejudioe  to  the  opposite  party  to  naove  the  Lord  Ordinary  to  make 
aonae  other  appointment,  when  it  shall  be  competent  for  the  Lord 
Ordinary  to  make  such  appointment,  if  it  shall  appear  that  this  will 
more  efiectnally  further  the  object  of  preparing  the  cause  for  deci- 
sion* 

§  54.  Whereas  it  is  enacted,  that  wherever  cases  shall  be  given  in 
either  to  the  Inner  or  Outer  House,  each  ground  of  law  or  plea  as 
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stated  in  the  record  shall  be  separately  argued;  it  is  bo^by  ded*' 
red,  that  the  addition  which  may  be  made  when  ^  cases  are  inter* 
changed,  shall  be  inserted  nnder  the  proper  head  of  the  of^iaal 
aigoment  cm  each  separate  plea,  and  not  by  way  of  adfitien  at  the 
end  of  the  case. 

§  55.  As  th^  parties  giving  in  cases  are  entitled  to  be  finther 
heard  if  they  desire  it,  it  is  dedared,  that  when  the  parties,  ornthcr 
of  them,  wish  to  be  farther  heard,  they  shaD,  in  a  note  on  then- 
case  or  cases,  mention  their  desire  to  this  eflfect  to  the  Lord  Ordi- 
nary, who  shall  appoint  the  cause  to  be  enrolled  for  ddiateaooonl- 
ingly. 

§  56.  When  the  Lord  Ordinary,  on  hearing  a  caase,  considers 
that  it  shoidd  be  disposed  of  by  the  Inner-Hoase,  he  shall  appoint 
cases  to  be  put  into  process  before  himself,  to  be  seen  and  inter- 
dumged,  with  the  view  of  reporting  the  canae  to  the  Conr^  nnder 
the  same  sanction,  if  these  shall  not  be  pnt  in,  as  in  section  53 ;  and 
when  both  cases  so  prepared  are  pnt  into  process,  he  shall  make 
avisandnm  with  the  canse  to  the  Conrt,  and  grant  wamnt  to 
enrol  in  the  Inner'Honse  rolls. 

§  57.  When  in  any  canse  a  report  has  been  obtained  horn  an 
accountant,  or  other  professionaT  person,  if  the  parties,  or  either  of 
them,  shall  be  dissatisfied  with  the  report,  tiie  canse  shall  be  en- 
rolled before  the  said  Ordinary  for  debate  on  the  report,  and  a 
note  of  the  objections  shall  be  iiimished  to  the  opposite  party  48 
hours  before  the  enrolment ;  and  upon  hearing  parties,  the  Lord 
Ordinary  may  order  cases,  or  otherwise  dispose  of  the  note  of  ob- 
jections, as  he  sees  cause. 

§  58.  When  a  multiplepoinding  is  raised  in  the  name  of  the 
holder  of  a  fund,  by  one  of  the  daimants,  at  the  same  time  that 
it  is  served  upon  the  other  claimants,  it  shall  also  be  intimated 
to  the  nominal  porsner,  by  leaving  for  him  a  o(^y,  before  iiitaes 
ses,  and  an  execution  of  such  intimation  shall  be  retomed  along 
with  the  elocutions  of  dtation  ;  and  the  said  nominal  pnisoo'  elnll, 
at  the  first  calling  of  the  cause,  give  in  a  preciae  and  articulate 
condescendence  of  the  amount  of  the  funds  in  his  hands ;  and  if 
he  dedines  to  do  so,  he  must  at  this  calling  produce  oljections  as 
his  defences  against  the  summons  served  as  a  claim  i^;ainst  him, 
otherwise  he  will  be  hdd  as  confessed,  or  a  condescendence  may 
be  ordered  from  any  of  the  claimants. 
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§  59.  The  claimants  upon  a  fund  brought  into  Court  by  a  mul- 
tiplepoinding,  shall  state  their  respective  claims  in  the  form  of 
condescendences,  with  the  conclusions  to  be  drawn  from  the  facts 
so  stated  in  the  shape  of  notes  of  pleas,  producing  therewith  their 
grounds  of  debt  and  other  writings  for  instructing  their  claims ; 
and  the  other  claimants,  will  be  allowed  to  give  in  answers  in  a* 
similar  form,  after  which  the  further ,  procedure  shall  be  as 
nearly  as  may  be  what  is  provided  in  the  case  of  an  ordinary  ac- 
tion. 

§  60.  And  whesreas  it  is  enacted  by  section  10,  of  the  act, 
that  the  pursuer  shall  have  it  in  his  poww  to  abandon  the  cause 
on  paying  full  expenses  to  the  defender,  and  to  bring  a  new  ac- 
tion if  otherwise  compet^t,  it  is  declared,  that  this  applies  only 
to  the  case  of  the  pursuer  abandoning  his  cause  before  an  inter- 
locutor assoilzieing  the  defender  in  whole  or  in  part,  or  by  neces- 
sary inference  leading  to  such  absolvitor,  after  which  it  shall  not 
be  competent  for  him  to  do  so ;  reserving,  however,  to  him  any 
remedy,  by  a  new  action,  which  may  be  competent  to  him  under 
the  subsisting  regulations. 

§  61.  Whereas  it  is  provided  by  section  27.  that  reductions 
shall  be  enrolled  and  continue  before  the  junior.  Lord  Ordinary, 
it  is  declared,  that  if  the  defender  has  no  objections  to  state  against 
satisfying  the  production,  no  defences  shall  be  given  in  at  this  stage 
of  the  proceedings ;  and  if  no  defences  a^  given  in  before  the 
calling,  it  shall  be  held  that  the  defender  is  to  satisfy  the  produc- 
tion, and  he  shall  be  bound  to  take  a  day  to  satisfy  accord- 
ingly. 

§  62.  If  the  defender,  instead  of  satisfying  the  production, 
is  to  object  to  the  title  of  the  pursuer,  or  if  he  is  to  plead  on 
an  exclusive  title,  defences  shall  be  given  in,  confined  to  thes^ 
points. 

§  63.  When  the  production  is  satisfied,  the  Lord  Ordin^iry  shall 
prepaire  the  cause  for  disposing  of  the  reasons  of  reduction,  by  ap- 
pointing defences,  and  the  record  shall  then  be  made  up  as  in  the 
case  of  an  ordinary  action  ;  and  if  the  pursue^  finds  it  necessary 
to  add  any  further  reasons  of  reduction  than  are  contained  in  the 
libel,  it  shall  be  competent  for  him,  before  the  record  is  made  up, 
to  state  the  same  as  an  amendment  of  the  libel,  he  always  furnish- 
ing the  opposite  party  with  a  copy  thereof  48  hours'  before  it  is 
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given  iato  prdcess,  and  on  payment  of  each 

thooght  reasonable,  the  defender  grring  in  diakaem  lyjilicafclf 

thereto  at  racfa  period  as  may  be  fixed. 

§  64.  Whereas  the  jimior  Lord  Oidinaiy  Moogs  la  the  £nt 
Division  of  the  Court,  so  that  aO  rednettooB  biwiglii  befare  hini 
would  be  reviewable  by  that  Division  only,  wincii  doea  not : 
to  be  the  intention  of  the  statute ;  it  is  declared,  ^mt  h 
by  die  Lord  Ordinary  in  processes  of  redaction  siiafl  be 
by  either  Division,  and  that  the  pnrsoer  diall,  before  cdling  tha 
summons,  mark  on  it  the  I^vision  of  the  Court  to  wldcii  lie  wisb> 
es  it  to  belong,  and  it  shall  be  held  to  belong  to  audi  Dmnon  wt* 
cordingly. 

§  65.  And  whereas  it  is  often  expedient  to  remit  a  piocem  of 
reduction,  ob  conHngentiamy  to  another  process  already  in  Cant 
before  the  Inner-House,  or  one  of  the  other  Lords  QrdiBaiy,  it  is 
enacted  and  declared,  that  nothing  in  the  above  aeetioii  shaO  be  hM 
to  derogate  from  that  power. 

§  66.  Whereas  it  is  enacted,  by  section  29.  of  the  ac^  that  if 
decree  in  absence  has  been  pronounced  in  the  actions  cnunented 
in  the  preceding  section,  as  soon  as  the  defender  shall  be  leponed, 
the  Lord  Ordinary  shall  forthwith  remit  the  canae  to  the  Jury 
Court ;  but  as  no  provision  has  been  made  for  r^tooing^  in  die 
Outer-House,  a  defender  against  a  decree  in  abaenoa,  it  fa  heRby 
enacted  and  declared,  that  when  a  defender  haa  been  reponed  apon 
presenting  a  note  to  the  Iimer-I(ouse,  and  the  canae  has  been  re- 
mitted back  to  the  Lord  GMinary,  the  Lord  Onfibaary  lUft 
remit  the  cause  to  the  Jury  Court. 

§  67.  Whereas  every  interlocutor  in  the  Outer.Hoase 
final,  unless  it  be  brought  under  review  of  the  Inner^onse^  by 
presenting  a  note  withm  tw«ity^ne  days,  it  is  enacted  and  dedbaadt 
that  it  shall  be^  competent  for  the  Inner-Houae  to  ai^enadf  een- 
sideration  of  the  interlocutor  so  brought  under  review,  tjl  adier 
points  in  the  cause  are  disposed  of  by  the  Lord  Ordinary,  aa  remit 
the  cause  back  to  die  Lmd  Ordinary  to  superaede  it,  and  pronowioe 
one  interlocutor  exhausting  the  n^ole  cause. 

§  66.  In  advocations  of  such  causes  as  shall  be  broagfat  into  the 
inferior  courts,  subsequent  to  the  operation  of  the  gttMnd  regafa- 
tions  for  the  inferior  courts,  made  by  authority  of  the  Cowt  of 
Session^ih  virtue  of  the  late  judicature  act,  the  Lord  Ordinary  ehaH 
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bold  tibe  reoocd  of  the  canoe  made  up  in  the  inferior  court  to  be 
equiyaleiit  to  the  like  record  made  up  in  the  Cofut  of  SearioOy  ex- 
cept in  80  fer  as  the  inferior  jndge  ahall  hs?e  committed  error  in 
maldng  up  the  eame ;  and  where  he  ahall  have  committed  eiror, 
the  Lord  Ordinary  ahall  canae  the  record  to  be  properly  prepared 
and  made  vp,  before  proceeding  finther  in  the  canae :  andafterthe 
record  ia  aomade  np,  the  Lord  OnfinaryahaU  goonaam  thecaae- 
of  ordinary  actiona,  having  doe  regard  to  the  proceedmga  which 
haive  already  taken  place  befeffe  the  inferior  judge.  ^    , 

§  69.  Whereaa  it  ia  proTided>  that  the  diatger,  by  way  of  de- 
fence in  the  Outer-Hooae,  ia  to  retnm  anawera  to  die  reaaona  of 
soapenrioB ;  it  ia  enacted  and  decboredy  That  when  lettera  of  a«- 
penaion  hoTe  been  called,  or  are  given  out  to  aee,  anawers  ahall  be 
returned^  aa  defenceain  the  caae  of  ordinary  actaona;  and  the  Lend 
Ordinary  shall  proceed  to  make  up  the  record^  by  orderingamead. 
menaiofy  or  additionfl  to  the  reaaona  of  ampenaion,  or  anawera  and 
condeaoendencea,  aad  anawen  and  nolea  of  pleaa,  if  aoch  ahall  ap- 
Mar  w^ipinwiiniVt 

§  70.  Li  advocathma  of  audi  canaea  aa  were  brought  into  the  > 
inferior  eonrta^  prior  to  the  eonunenoeaaeiit  of  the  operation  of  the 
regrniationa  above  mentioned,  the  Lord  Ordinary  ahall  proceed  aa 
in  ampenaioaB;  that  ia  to  any,  before  hearing  the  partiea,  he  diaU 
appoint  reaaona  of  advocataon  to  b^  given  in,  in  writing,  within  a 
certain  time,  and  anawera  thereto,  alao  within  a  certain  time,  to  be 
ized  by  hiniy  and  ihail  make  up  the  record  by  ordering  amend- 
■aenta  of,  or  additiona  to  the  reaaona  of  advocation,  or  anawera  and 

and  anawera  and<notea  of  pleaa,  if  aoch  ahall  be 


nr.K'^-.nii  .'I'ui 


§  7L  Whereaa  it  ia  enacted,  that  in  all  canaaa  originatingin  the 
mferior  ooorta,  where  the  aum  is  in  amount  above  £Mt  when  an 
interiocuter  aUawing  a  proof  ahall  be  pronounced,  (unleaa  it  be  an 
ittteriocutor  aUowing  a  proaC  to  fie  tn  rttmtUf  or  granting  diligenoe 
for  the  recovery  and  produdion  of  papeia,)  it  afaaU  be  competent 
to  odroeate  aoch  canae  to  the  Court  of  Seerion ;  it  ia  enacted  and 
dMared,  That  If  in  audi  canaea  neither  party  ahall  hitiuMte  in  the 
inferior  court  the  paaaing  of  a  bill  of  advocation  within  fifteen  daya 
after  the  interkicutor  hoi  been  pronounced  in  the  ordinary  caae, 
and  thirty  daya  in  cauaea  before  the  courts  of  Orkney  and  Shot- 
land,  the  bUl  anA'poaaiog  thereof  shall  be  held  to  fell,  and  aa  if  it 
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had  never  been  preaented,  and  ihe  proof  may  eflfectaally  proceed  m 
the  inferior  court. 

§  72.  Whereas  doubts  have  been  entertained  as  to  tiie 
of  the  termjmaljtuijfmentt  used  indieactpaooodiB^oOtb 
of  his  late  Mi^ty,  whidi  regulates  adroeaElioiiB ;  H  is  teiared, 
that  a  judgment  shall  be  redconed  final  to  the  effect  of 
.adyocationy  where  the  whole  merits  of  the  quesCioa  hanre 
posed  ofy  although  no  decision  has  been  given  as  to 
if  expenses  hare  been  found  dne^  where  they  have  not  been  nio£- 
fied  or  decerned  for. 

§  73.  And  whereas  it  is  aiacted,  that  where  a  pntof  has  been 
taken  in  any  inferior  court  according  to  the  present  pnetioe,  the 
Court  of  Session  shally  on  reviewing  the  judgment  {MweediBg  ea 
such  proof,  distinctly  specify  in  their  interiocutar  the  aevenl  htu 
material  to  the  case,  which  tey  find  to  be  estaUiahed  by  the  proaC 
and  express  how  far  their  judgment  proceeds  cm  the  master  of  fiKt 
so  found,  or  on  matter  of  law,  and  the  sevaial  poiuis  of  law  they 
mean  to  decide  ;  it  is  enacted  add  declared,  That  this  abaii  ifiply 
also  to  the  Lord  Ordinary  on  the  Billsy  when  he  adviaea  and 
a  bill  of  suspensimi  of  a  judgment  of  an  inferior  oosot, 
on  proof  so  taken. 

§  74.  Whereas  in  section  41.  if  is  enacted,  Thas  the 
bills  of  advocation  shall  include  the  evpenses  in  the  ii 
and  also  such  expenses  as  may  be  incsaiTedintlie  Couit 
but  the  bond  of  caution  mentioned  in  section  43i.  mentianB  the  eac* 
peases  in  the  latter  court  only;  it  is  enacted  and  dedaiedyTVaa  the 
bond  of  caAtion  to  be  lodged  with  the  derk  of  the  n 
shall  be  in  the  terms  of  the  41st  section,  and  thai  a» 
bond  is  to  be  required  in  the  Court  of  Sessioa. 

§  75.  Whereas  it  is  enacted,  That  where  bills  of 
gainst  interlocutory  judgments  are  passed  in  tenas  «tf 
in  the  50th  year  of  his  late  Majesty,  cautioD  for 
be  necessary ;  it  is  enacted  and  declared^  That  this  does  noi 
gate  firom  the  power  granted  by  section  39.  of  said  act,  of 
ing  bills  of  advocation  on  the  ground  of  iacMnpetency  and 
gency  without  caution. 

§  76.  And  whereas  it  is  enacted.  That  in  all  caaea  the  Lovd  Or- 
dinary on  the  Bills  may  pass  bills  of  suspension  without  lequiiiBg 
the  concurrence  of  the  Inner-House  during  session,  or  of  one  oc 
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more  Ordinaries  daring  vacation ;  it  is  enacted  and  declared,  That 
the  same  is  implied  as  to  bills  of  advocation  by  the  enactment  in 
the  4l8t  section. 

§  77.  And  whereas  it  is  declared,  in  section  46.  of  the  act,  That 
in  the  event  of  bills  of  suspension  being  passed  of  decrees  of  inferior 
courts,  it  shaJl  be  competent  for  the  Lord  Ordinary  or  the  Court 
to  find  the  suspender  entitled  to  his  expenses  in  the  inferior  court ; 
it  is  enacted  and  declared,  That  this  power  is  to  be  exercised  only 
afier  the  letters  have  been  expede,  and  are  discussed  before  the 
Lord  Ordinary  in  the  Outer-House,  or  before  the  Court. 

§  78.  That  the  summons  or  letters  of  advocation,  or  suspen- 
sion, or  petition,  or  complaint,  or  other  writ  by  which  a  process  is 
commenced,  together  with  the  executions  of  service  or  citation 
thereon,  shall  remain  constantly  in  the  hands  of  the  clerk  of  pro- 
cess subject  to  inspection  by  any  party  interested,  and  shall  on  no 
account  be  lent  up,  but  a  copy  of  such  writ,  either  printed  or  in 
manuscript,  certified  by  the  clerk  as  correct,  shall  be  lodged  along 
with  the  principal  in  order  to  be  lent  up  when  required :  And 
fiirther,  in  order  to  prevent  as  far  as  possible  the  detriment  to  the 
record,  and  danger  to  litigants,  in  consequence  of  the  practice  of 
allowing  the  proceedings  before  the  Court  to  remain  during  a  long 
period  out  of  the  custody  of  the  public  officers ;  the  principal,  and 
depute  clerks  of  session,  and  their  several  assistants,  are  enjoined, 
as  soon  as  may  be  after  the  dose  of  every  session,  to  examine  what 
receipts  remain  at  that  time  imtstanding  in  their  respective  offices, 
for  writings  borrowed  during  the  corresponding  session  of  the  im- 
mediately preceding  year,  and  to  require  the  immediate  return  of 
such  writings  to  the  office,  and,  if  necessary,  to  apply  for  and  en- 
force the  ordinary  compulsitor  for  recovery  thereof,  without  pre- 
judice to  the  same  being  lent  again  on  a  new  receipt,  if  required, 
and  with  this  exception  from  the  said  injunction,  that  in  the  case 
of  writmgs  produced  in  any  process,  if  such  writings  have  been 
borrowed  by  the  agent  of  the  party  produdng  the  same,  the  clerk 
or  assistant  shall  not,  unless  at  the  instance  of  a  party  to  the  pro- 
cessy  insist  for  the  return  of  such  writings. 
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